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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 05 
        
       | 
In the Matter of:    | 
       | 
H&M INTERNATIONAL TRANSPORTATION, | 
INC.,      |  
       |  
     Respondent,  |   
 and      | 
       |     
       |    Case No. 05-CA-241380 
INTERNATIONAL LONGSHOREMEN'S  | 
ASSOCIATION, LOCAL 1970, AFL-CIO, | 
       | 
     and       | 
        | 
       | 
TEAMSTERS LOCAL UNION No. 822, | 
a/w THE INTERNATIONAL BROTHERHOOD | 
OF TEAMSTERS,     |           
       |    
       | 
     Party in Interest. |  
       | 
 

 The above-entitled matter came on for hearing pursuant 

to notice, before SHARON LEVINSON STECKLER, Administrative 

Law Judge, via videoconference, on Monday, January 25, 2021, 

at 10:00 a.m. 



2 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A P P E A R A N C E S 1 
 2 

Counsel for the General Counsel: 3 
   4 
 BARBARA DUVALL, Esq. 5 
 National Labor Relations Board - Region 5 6 
 100 South Charles Street, Suite 600 7 
 Baltimore, Maryland 21201 8 
 (410) 962-2822 9 
 (410) 962-2198 (Fax)  10 
 barbara.duvall@nlrb.gov  11 
 12 
 STEPHANIE COTILLA EITZEN, Esq.  13 
 National Labor Relations Board - Region 5 14 
 P.O. Box 1386 15 
 Newport News, VA 23601 16 
 (757) 594-0557 17 
 (757) 594-9334 (Fax) 18 
 stephanie.eitzen@nlrb.gov  19 
 20 
 21 
On Behalf of the Charging Party: 22 
   23 
 BRIAN ESDERS, ESQ. 24 
 Abato, Rubenstein & Abato, P.A. 25 
 809 Gleneagles Court, Suite 320 26 
 Baltimore, MD  21286-2230 27 
 (410) 321-0990 28 
 besders@abatolaw.com  29 
 30 
 31 
On Behalf of the Respondent/Charged Party: 32 
   33 
 STEFAN MARCULEWICZ, ESQ. 34 
 Littler Mendelson, P.C. 35 
 815 Connecticut Avenue, NW 36 
 Suite 400 37 
 Washington, D.C.  20006 38 
 (202) 842-3400 39 
 Smarculewicz@littler.com  40 
 41 
 BRENDAN FITZGERALD, ESQ. 42 
 Littler Mendelson, P.C. 43 
 21 East State Street, Suite 1600 44 



3 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 A P P E A R A N C E S (cont.) 1 
 2 
 3 
 Columbus, OH  43215-4238 4 
 (614) 463-4237 5 
 Bfitzgerald@littler.com  6 
 7 
   8 
Also Present: 9 
 Jeff Barham, baliff, NLRB 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
  27 

28 



4 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 I N D E X 1 
             VOIR 2 
WITNESSES      DIRECT  CROSS  REDIRECT RECROSS  DIRE 3 
 4 
Ron Spencer    32    61   82      --      -- 5 
 6 
Peter Distel    87   109     --      --      -- 7 
     116        8 
 9 
Steven Frayne   119    147      --       --     -- 10 
     143         11 
 12 
Roman Senteno   160   190  194      --      -- 13 
     143   190 14 
 15 
Scott Darvalics  200   --       --       --      -- 16 
     220 17 
 18 
 19 
 20 

 21 
 22 
 23 
 24 
 25 

26 
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E X H I B I T S 1 

EXHIBITS        FOR IDENTIFICATION IN EVIDENCE    2 

GENERAL COUNSEL'S 3 

  GC-1(A) through 1(l)   8    8  4 

  GC-21      48    50 5 

  GC-25      102    Not Offered 6 

  GC-26      207    209 7 

  GC-28      202    204  8 

  GC-30       88    91 9 

  GC-31      96    97 10 

  GC-32      106    92 11 

  GC-33      91    92 12 

  GC-34      133    134 13 

  GC-36      121    125 14 

  GC-37      126    127  15 

  GC-38      185    186 16 

  GC-39      172    173 17 

  GC-41      161    165 18 

  GC-42      164    165 19 

       20 

 21 

 22 

 23 

 24 

 25 
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P R O C E E D I N G S 1 

      (Time Noted:  10:27 a.m.)  2 

 JUDGE STECKLER:  Good morning.  The hearing will be in 3 

order.  This is a formal trial before the National Labor 4 

Relations Board in H&M International Transportation, Inc.,  5 

Case No. 05-CA-241380.   6 

  The Administrative Law Judge presiding is Sharon 7 

Levinson Steckler.  I am assigned to the Washington D.C. 8 

office of the Division of Judges.  Any communication should 9 

be addressed to that office and any request for extensions of 10 

time to be addressed to Chief Judge Giannasi or Deputy Chief 11 

Judge Amchan in that office. 12 

 Will Counsel and other representatives of the parties 13 

please state their name -- appearances for the record.  For 14 

General Counsel. 15 

 MS. EITZEN:  Your Honor, this is Stephanie Cotilla 16 

Eitzen and I work at Region 5 of the National Labor Relations 17 

Board. 18 

 MS. DUVALL:  And this is Barbara Duvall.  I also work at 19 

Region 5 of the National Labor Relations Board. 20 

 JUDGE STECKLER:  For Respondent. 21 

 MR. MARCULEWICZ:  Yes, Your Honor.  This is Stefan 22 

Marculewicz from the Littler Mendelson out of the Washington 23 

D.C. office. 24 

 MR. FITZGERALD:  And this is Brendan Fitzgerald of 25 
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Littler Mendelson out of the Columbus, Ohio office. 1 

 JUDGE STECKLER:  For Charging Party, ILA. 2 

 MR. ESDERS:  This is Brian Esders of Abato, Rubenstein & 3 

Abato, representing ILA Local 1970. 4 

 JUDGE STECKLER:  And there is an interested party with 5 

the Teamsters, however, off the record, been advised that its 6 

counsel, Justin Keating, will not be attending most of the 7 

hearing.   8 

  Any other appearances for the record?  Hearing none, we 9 

shall proceed. 10 

 If settlement discussions are desired at any  11 

time --  12 

  JUDGE STECKLER:  -- to grant a reasonable recess for 13 

that purpose.  Trial development sometimes change attitudes 14 

and make settlement possible.   15 

 Accordingly, I am advising you now before I have heard 16 

any of the testimony that I intend to offer opportunity for 17 

settlement discussions at two specific stages of the trial.  18 

First, at the conclusion of General Counsel’s case; and 19 

second, at the conclusion of the trial.  If by inadvertence, 20 

I overlook the matter, please call it to my attention.  Call 21 

it to my attention.  I invite you to bear in mind that as the 22 

trial proceeds, opportunities for discussion settlements may 23 

be available at the request of the parties. 24 

 Who is -- Ms. Eitzen, are you going to be introducing 25 
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formal documents for the case today? 1 

(General Counsel's Exhibit 1(a) through 1(l) marked for 2 

identification.) 3 

 MS. EITZEN:  Yes, Your Honor.  I offer General Counsel’s 4 

Exhibit 1 into evidence, and it is labeled 1(a) through 1(l), 5 

and the exhibit has previously been provided to the Counsel. 6 

 JUDGE STECKLER:  Any objections to admission of the  7 

formal documents, other than Mr. Marculewicz’s other matter? 8 

 MR. MARCULEWICZ:  Your Honor, other than the motion that 9 

we filed, we do not object. 10 

 JUDGE STECKLER:  Any objection from ILA?  You are -- 11 

 MR. ESDERS:  None, Your Honor.  None, Your Honor. 12 

 JUDGE STECKLER:  Okay.  GC-1 is admitted. 13 

(General Counsel's Exhibit 1(a) through 1(l) received in 14 

evidence.) 15 

 JUDGE STECKLER:  Now on to the preliminary motions.   16 

  Mr. Marculewicz, do you have a motion that we need to 17 

address immediately? 18 

 MR. MARCULEWICZ:  Yes, Your Honor.  We had filed a 19 

motion as a result of the termination -- the unlawful 20 

termination of General Counsel Peter Robb on Wednesday by 21 

President Biden.  Our arguments have been set forth in 22 

writing, in the motion.   23 

  We also have a secondary sort of an insularly point in 24 

that there is actually no General Counsel, whether acting or 25 
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non-acting at this point, for the National Labor Relations 1 

Board.  And without a General Counsel, even in an acting 2 

capacity, the General Counsel’s offices don’t have the 3 

authority, the legal authority to proceed with this case. 4 

 JUDGE STECKLER:  General Counsel. 5 

 MS. EITZEN:  Yes, Your Honor, I would like to respond.   6 

  Your Honor, the complaint in this case was issued on 7 

June 11th of two thousand -- of 2020, and it was issued by 8 

the Regional Director of Region 5, Mr. Marshall, under the 9 

authority of Mr. Robb, the General Counsel, who was at that 10 

point General Counsel of the NLRB.  The authority existed to 11 

issue the complaint at that time.  And our instructions are 12 

to move forward with the case.   13 

  In other times in the past, for example, when General 14 

Counsel Griffin ended his term and General Counsel Robb was 15 

coming in, there is no precedent, there has been no case in 16 

which complaints are withdrawn and reissued simply because of 17 

a change in who is the General Counsel.  Complaints that have 18 

already been issued move forward and that’s what we have in 19 

this case.   20 

  The arguments that have been raised by Respondent 21 

concern the removal -- the legality of the removal of 22 

Mr. Robb.  Those are not issues that are relevant to this 23 

proceeding and they are not before you today.  If those 24 

arguments are going to be heard and ruled upon, they will be 25 
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ruled upon in a different venue.  We do not believe that, as 1 

Respondent mentions in the motion, that there is any taint to 2 

this case in moving forward because of the removal of 3 

Mr. Robb, General Counsel Robb.  And we are not authorized to 4 

present any -- any response or argument with respect to the 5 

legality of the removal of Mr. Robb. 6 

 So our position is we are ready to move forward and our 7 

instructions are to proceed with this case. 8 

 JUDGE STECKLER:  Mr. Marculewicz, I do have a few 9 

questions. 10 

 Do you have any examples where an acting did not later 11 

ratify the -- the predecessor’s complaint? 12 

 MR. MARCULEWICZ:  We have the case -- I’m sorry, Your 13 

Honor.  We have the case, the ambulance service case cited in 14 

the brief -- 15 

 JUDGE STECKLER:  Southwest General. 16 

 MR. MARCULEWICZ:  -- in which the Board -- 17 

 JUDGE STECKLER:  Is that Southwest General? 18 

 MR. MARCULEWICZ:  Yes.  Yes, Southwest -- Southwest 19 

General.  Yes.  Yes, Your Honor.   20 

  We have that case in which then-acting General Counsel 21 

Lafe Solomon issued a complaint while he had -- after he had 22 

been nominated for the General Counsel role and the Court, 23 

the Supreme Court concluded that he did not have the 24 

authority to act and to issue that complaint.   25 



11 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

  To Counsel for the General Counsel’s argument that the 1 

issuance of the complaint is the only thing that sort of -- 2 

that is at issue here, I would direct her to Section 3(d) of 3 

the Act, which specifies quite clearly that the 4 

responsibilities of the General Counsel are not limited to 5 

the issuance of complaints, but rather the investigation 6 

issuance of complaint, and in this case, and pertinent to 7 

this case, the prosecution of those complaints.   8 

  And what Ms. Eitzen and Ms. Duvall will be doing here 9 

today, and what they will be doing throughout the -- this 10 

trial if it is allowed to proceed at this time, will be 11 

prosecuting that complaint.  And that includes introduction 12 

of evidence, presentation of witnesses, amending the 13 

complaint, doing all of those things that frankly they do not 14 

have the authority to do at this time because -- because the 15 

General Counsel -- first of all, there is no General Counsel 16 

whether an acting or not acting.  So there’s -- there’s one 17 

very clear, clear limitation on their ability to operate, 18 

number one.   19 

 And then number two, more pointedly, the removal of 20 

Peter Robb unlawfully renders any actions of the General 21 

Counsel’s office during the duration of his term to be also 22 

unlawful because there’s no authority on the part of the 23 

General Counsel to act.   24 

  And, as was summarized by, you know -- has been 25 
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indicated, no General Counsel has ever been removed or fired 1 

by the President.  It’s quite clear that the language of the 2 

statute designates the National Labor Relations Board as an 3 

independent quasi-judicial, quasi-legislative agency and that 4 

their key members and key officers, the five board members 5 

and the General Counsel should not be removed without cause.   6 

  And so the simple firing of General Counsel Robb, while 7 

the General Counsel’s office may deem it not appropriate 8 

here, it is very relevant to this case and going forward on 9 

this case.  And what we don’t want, frankly, is to have to 10 

try this case, go through this whole exercise, and then end 11 

up having to do it again, once a General Counsel is properly 12 

appointed and properly in the position.   13 

  That's a little different than what happened in the case 14 

involving Mister, you know, acting General Counsel Solomon at 15 

the time, but it certainly creates the same issue for us as 16 

a -- as a respondent. 17 

 JUDGE STECKLER:  Okay.  And the issue with Mr. Solomon 18 

was under the Vacancies Act, was it not? 19 

 MR. MARCULEWICZ:  Correct, Your Honor.  But the penalty 20 

for being unlawfully in that position, the remedy, the 21 

result, was dismissal of the order premised on the complaint 22 

because his complaint and the issuance of the complaint was 23 

void because they made that argument at that time. 24 

 JUDGE STECKLER:  Okay. 25 
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 MR. MARCULEWICZ:  And extrapolating on the actions of 1 

the General Counsel’s office in this case would mean that the 2 

General Counsel’s office would continue to -- would continue 3 

to prosecute the case -- all of those actions just as 4 

issuance of the complaint by Mr. Solomon in -- in the 5 

ambulance case, would be likewise similarly void. 6 

 JUDGE STECKLER:  Okay.  We won’t get into the issue of 7 

whether Mr. Robb had any clear malfeasance during his term in 8 

office.  But at this time, I am going to deny the motion.  9 

Respondent will have leave to file a special appeal at some 10 

time during the break or the day which I have a feeling, did 11 

Respondent anticipate that?  Did you -- Mr. Marculewicz -- 12 

 MR. MARCULEWICZ:  Yes, Your Honor. 13 

 JUDGE STECKLER:  -- is nodding his head yes.  So yes. 14 

So -- 15 

 MR. MARCULEWICZ:  Yes.  Yes, Your Honor, we -- we 16 

anticipated that.  Thank you. 17 

 JUDGE STECKLER:  All righty.  So that is dealing with 18 

that motion.   19 

  Now, General Counsel, you also had additional issues you 20 

wanted to discuss early? 21 

 MS. EITZEN:  Yes.  Thank you, Your Honor.   22 

  Now that the record is open, I would request that H&M, 23 

as well as Teamsters 822, produce their subpoena documents.  24 

For the record, 822 sent us an email this morning, and e-25 
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filed their documents, but also stated that they were missing 1 

certain documents and would be providing those to us later.  2 

We have received no subpoena documents from H&M. 3 

 JUDGE STECKLER:  Mr. Marculewicz, are you –- the 4 

subpoenas have been out for some time. 5 

 MR. MARCULEWICZ:  Yes, Your Honor.  What I would like to 6 

do is I would like to register a standing objection to 7 

anything that the General Counsel or Counsel for the General 8 

Counsel does at this point, if that would be acceptable, so 9 

that we can proceed to produce the documents and hopefully 10 

achieve some stipulations. 11 

 JUDGE STECKLER:  Based on denial of the prior motion. 12 

 MR. MARCULEWICZ:  Correct, Your Honor. 13 

 JUDGE STECKLER:  So granted. 14 

 MR. MARCULEWICZ:  Okay. 15 

 JUDGE STECKLER:  And then how many pages of documents 16 

are you producing today? 17 

 MR. FITZGERALD:  Well, Your Honor, we’ve produced a 18 

number of documents that are already responsive to the -- to 19 

those subpoena requests as exhibits on Friday.  We are 20 

supplementing that.  I have to double check how many 21 

additional, I don’t have that number offhand at this time. 22 

 MS. EITZEN:  Just for the record, Your Honor, the 23 

documents the Respondent put in SharePoint and sent to us as 24 

exhibits, we took those to be Respondent’s exhibits and did 25 
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not view those as being responsive to our subpoena.  I 1 

understand that there can be overlap between those, but 2 

that’s not -- we did not view them as part of the production 3 

at the time they were produced. 4 

 MR. FITZGERALD:  Understood.  And we will identify those 5 

responsive documents in the response to the subpoena, which 6 

we will send over to you shortly now that the record is open. 7 

 JUDGE STECKLER:  Okay.  So that -- what are we looking 8 

at in terms of volume, then, with the exhibits and the 9 

additional documents? 10 

 MR. FITZGERALD:  Your Honor, let me double check on that 11 

and then get back to you.  Let me -- I have to see what our 12 

final base number is, to be honest with you. 13 

 JUDGE STECKLER:  Okay.  And then the next issue, 14 

Ms. Eitzen -- 15 

 MS. EITZEN:  Yes, Your Honor.  We would -- 16 

 JUDGE STECKLER:  -- about rescinding. 17 

 MS. EITZEN:  Yes, to ask clarification from Respondent 18 

with respect to their answer on paragraph 4 of the complaint.  19 

And it just appears that it may have been an error, but in 20 

their answer, they stated that to the extent a response is 21 

required, Respondent admits the allegation in paragraph 2.  22 

And so I want clarification whether they’re -- they were 23 

admitting it in paragraph 4, or -- or not. 24 

 MR. FITZGERALD:  Yes, the -- that paragraph 2 close -- 25 
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closed parenthetical should read four. 1 

 MS. EITZEN:  And just to be clear, so Respondent is 2 

admitting paragraph 4 of the complaint? 3 

 MR. FITGERALD:  Correct.  That -- that charging party in 4 

the Union appears to be a labor organization for the purposes 5 

of the Act.  Yes. 6 

 MS. EITZEN:  Thank you. 7 

 JUDGE STECKLER:  Any other issues, Ms. Eitzen? 8 

 MS. EITZEN:  I’m sorry.  Yes, Your Honor.  We will be 9 

amending paragraph 14 of the complaint by the end of the 10 

hearing, and this is something that we had previously 11 

notified you and the parties of.  We’re not doing it at this 12 

time, but I want to mention that there will be an amendment 13 

before the record closes. 14 

 JUDGE STECKLER:  Okay. 15 

 MS. DUVALL:  And if I could briefly interject.  It’s an 16 

intent to amend at this time.  If we do not have an acting 17 

General Counsel, we will not be filing any pleadings until 18 

there is a General Counsel or an acting General Counsel.  So 19 

it’s an intent to amend. 20 

 JUDGE STECKLER:  Okay.  And the intent to prevent -- to 21 

amend would say what?  Just a -- so that we’re not all in 22 

suspense. 23 

 MS. EITZEN:  Yes, Your Honor.  Paragraph 14B, we have 24 

changed -- we have corrected -- we plan to correct the 25 
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spelling.  The first discriminatee listed is Michelle Clarke, 1 

and there is an -- an “e” that should have been at the end of 2 

her last name.  So it should be C-r -- C-l-a-r-k-e.   3 

  The next discriminatee’s name is listed as Vernon 4 

Cuffee.  And his last name should have two “e’s” at the end.   5 

C-u-f-f-e-e.   6 

  And there’s another correction to the name of Rayon.  7 

Right now in the complaint, it says Rayon Jordan Hicks and 8 

the correct name is Rayon Ricks Jordan.  Those are the 9 

spelling corrections, naming corrections. 10 

 You also see that currently in paragraph 14B, Darryl 11 

Halsey is listed as being someone who was never hired or 12 

considered for hire by Respondent.  We -- in fact he was 13 

later hired by Respondent, so we are adding, you know, we 14 

would like to add a paragraph 14D that states that from about 15 

January 23rd, 2019 to August of 2019, Respondent, in 16 

connection with the conduct described above in paragraphs 11 17 

and 12, refused to hire or consider for hire the following 18 

employees of ITS in the unit who applied for employment; 19 

Darryl Halsey. 20 

 And those are the extent of the -- what we intend to 21 

amend the complaint. 22 

 JUDGE STECKLER:  Okay.  Any other matters? 23 

 MS. EITZEN:  Yes, Your Honor.  We request a 24 

sequestration order for witnesses, and we would also like to 25 
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confirm who the representatives will be, who will be present 1 

for today. 2 

 JUDGE STECKLER:  Okay. 3 

 MR. MARCULEWICZ:  Your Honor, we have no -- we have no 4 

objections.  Okay, sorry.   5 

  Your Honor, we have no objection to the sequestration 6 

order.  And our corporate representative is Charles Connors. 7 

 JUDGE STECKLER:  And for ILA, the representative, I 8 

believe, is Stephen Walton; is that correct? 9 

 MR. ESDERS:  That’s correct, Your Honor. 10 

 JUDGE STECKLER:  And General Counsel.   11 

 MR. ESDERS:  His -- his -- 12 

 JUDGE STECKLER:  I’m sorry.  Go ahead, Mr. Esders. 13 

 MR. ESDERS:  His title is president of ILA, Local 1970. 14 

 JUDGE STECKLER:  And does General Counsel have a 15 

representative? 16 

 MS. EITZEN:  No, Your Honor. 17 

 JUDGE STECKLER:  Sequestration order, we’re going to do 18 

the short form today.  Sequestration order is being issued in 19 

this proceeding.  This means that all persons who expect to 20 

be called as witnesses in this proceeding, other than a 21 

person designated as essential to the presentation of a 22 

party’s case, will be required to remain outside the 23 

courtroom whenever testimony or other proceedings are taking 24 

place.   25 
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  A limited exception applies to witnesses who are alleged 1 

discriminatees in this matter.  They may be present in the 2 

courtroom at all times, other than when witnesses for the 3 

General Counsel or charging party are giving testimony 4 

regarding the same events that the alleged discriminatees are 5 

expected to testify about. 6 

 This sequestration order also prohibits all witnesses 7 

from discussing with any other witnesses any possible 8 

witness, the testimony he or she has already given or will 9 

give.  Likewise, counsel for a party may not disclose to any 10 

witness the testimony of any other witness.  Counsel may, 11 

however, inform his or her own witness of the content of the 12 

testimony given by any opposing party’s witness to prepare to 13 

rebut that witness’s testimony.   14 

  It is the responsibility of Counsel to see that they -- 15 

they and their witnesses comply with the sequestration rule. 16 

 BAILIFF BARHAM:  Pardon me, Your Honor.  We have Ron 17 

Spencer in the waiting room.  I believe he’s one of the 18 

discriminatees in this case. 19 

 MS. EITZEN:  Your Honor, I’d just like to mention he is 20 

one of our witnesses but we’re -- and he will be our first 21 

witness, but we’re not prepared to call him in just yet. 22 

 JUDGE STECKLER:  Thank you.  And for the record, let’s 23 

note that we are taking this hearing on Zoom.  No party has 24 

objected to Zoom, as of yet, as a method of proceeding.   25 
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  Our court reporter is Kelsea Belt and our bailiff/deputy 1 

for the day is Jeff Barham.  And we thank them both for their 2 

service. 3 

 MR. FITZGERALD:  We would object to the Zoom -- to not 4 

holding this -- this hearing in person, just for the record, 5 

Judge Steckler. 6 

 MS. EITZEN:  Your Honor -- 7 

 JUDGE STECKLER:  Let me, Ms. Eitzen.  Mr. Fitzgerald, 8 

how long have you known this hearing was going to go by Zoom? 9 

 MR. FITZGERALD:  I believe close to a month now at 10 

least, from your Zoom order. 11 

 JUDGE STECKLER:  I think it’s been long -- since the 12 

complaint issued, perhaps.  Or when the complaint -- the 13 

hearing order -- the order hearing was scheduled. 14 

 MR. FITZGERALD:  I believe that was -- I believe the 15 

formal notice of the Zoom hearing was issued when you 16 

provided the -- the actual Zoom order with the details.  But 17 

I’m not attempting to misrepresent the -- the notice to 18 

Respondent. 19 

 JUDGE STECKLER:  Okay.  Didn’t we talk about it in our 20 

first conference call also? 21 

 MR. FITZGERALD:  We had talked about it.  Correct. 22 

 JUDGE STECKLER:  And up until now you had not filed any 23 

motion to have an in-person hearing? 24 

 MR. FITZGERALD:  That is correct. 25 
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 JUDGE STECKLER:  Okay.  And is the pandemic raging in 1 

the Baltimore area? 2 

 MR. FITZGERALD:  I could not -- I’m in Ohio right now, 3 

Your Honor. 4 

 JUDGE STECKLER:  Okay. 5 

 MR. FITZGERALD:  I could not speak to -- to Baltimore. 6 

 JUDGE STECKLER:  How about for General Counsel? 7 

 MS. EITZEN:  Yes, Your Honor.  The pandemic is very -- 8 

the numbers are very high in both Baltimore and in Norfolk, 9 

Virginia. 10 

 JUDGE STECKLER:  Okay.  Mr. Marculewicz, how about in 11 

D.C.? 12 

 MR. MARCULEWICZ:  Yeah, the numbers are high, as well.  13 

Yes, Your Honor. 14 

 JUDGE STECKLER:  As they are here in Texas.  So there is 15 

case law that we will be examining for whether due process is 16 

served by this hearing, however, I am going to deny.  I’ll 17 

give you a running objection on it and if you’d like to 18 

special appeal that as well, you are welcome to do so. 19 

 MR. FITZGERALD:  Thank you. 20 

 JUDGE STECKLER:  Any other additional motions before we 21 

move on to opening statements? 22 

 Hearing none, General Counsel, you may proceed with your 23 

opening. 24 

OPENING STATEMENT 25 
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 MS. EITZEN:  Good morning, Your Honor.  The allegations 1 

set forth in the complaint and Notice of Hearing for this 2 

case involve three main issues.  First, the allegations in 3 

the complaint concern Respondent’s status as a successor 4 

employer of employees at the Norfolk Portlock Intermodal 5 

Yard.  You’ll hear that location referred to as the Norfolk 6 

Yard, the Portlock Yard, the Norfolk Southern Yard, the Rail 7 

Yard, and even the Ramp in testimony in this case.  The 8 

Norfolk Portlock Intermodal Yard is located in Chesapeake, 9 

Virginia. 10 

 The second issue is the allegations in the complaint 11 

concern Respondent’s refusal to hire, or consider for hire, 12 

employees of ITS Technologies and Logistics, LLC, who was the 13 

predecessor employer at the Norfolk Yard.  These employees of 14 

ITS had overwhelmingly voted to be represented by the 15 

Charging Party Union, the International Longshoreman’s 16 

Association, Local 1970, who was -- you will hear referred to 17 

as ILA or ILA Local 1970. 18 

 Third, the allegations in the complaint concern 19 

Respondent’s recognition of a rival union at the Norfolk 20 

Yard.  Teamsters Local 822, the involved party.  Respondent’s 21 

recognition of Teamsters Local 822 occurred at a time when 22 

the majority of Respondent’s Norfolk Yard employees had not 23 

selected Teamsters Local 822 as their bargaining 24 

representative, and at a time when Respondent had an 25 
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obligation to recognize the Charging Party Union as their 1 

bargaining representative. 2 

 The Norfolk Yard is a rail yard intermodal facility in 3 

Chesapeake, Virginia.  It’s on the line and very close to 4 

Norfolk, Virginia.  At the Norfolk Yard, cargo is loaded and 5 

unloaded from trains and trucks.  The trucks that arrive at 6 

the Norfolk Yard bring cargo containers from the waterfront 7 

area at the various ports in Hampton Roads, Virginia.  Those 8 

cargo containers are loaded onto trains by employees at the 9 

Norfolk Yard.   10 

 The trains then take the cargo containers to 11 

destinations all over the United States.  Norfolk Southern 12 

Railway Company provides the intermodal transportation to and 13 

from the Norfolk Yard.  And it contracts with companies to 14 

provide services at the Norfolk Yard.  Those services include 15 

the moving, loading, and unloading of containers or units, as 16 

well as the maintenance and repair of equipment at the yard.  17 

The employees who work currently, and worked in the past at 18 

the Norfolk Yard, have job positions that include drivers of 19 

cranes and hostler trucks, equipment operators, gate clerks, 20 

and mechanics. 21 

 Many of the employees named in paragraph 14 of the 22 

complaint worked at the Norfolk Yard for 15 to 20 years prior 23 

to Respondent becoming the Employer at the Norfolk Yard.  24 

During that time period, those employees experienced multiple 25 
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changes in employers at the Norfolk Yard, as the contractor 1 

for Norfolk Southern Railway changed.  Notwithstanding, the 2 

multiple changes to the Norfolk Southern Railway contracted 3 

employer, the employees who had worked at the Norfolk yard 4 

for 15 to 20 years, had consistently been rehired with each 5 

new employer and without any break in employment.  The 6 

supervisors and managers at the Norfolk Yard also continued 7 

to be rehired with each new employer at the Norfolk Yard, and 8 

without any break in the continuity of their employment, for 9 

the most part. 10 

 In the fall of 2018, some employees of ITS Technologies 11 

and Logistics at the Norfolk Yard sought to be represented by 12 

the Charging Party Union.  Witness testimony will show that 13 

the terminal manager, Anthony Lee, who was later hired by 14 

Respondent as its terminal manager and has pled as a 15 

supervisor or agent of Respondent in paragraph 6 of the 16 

complaint express strong opposition to the employees’ efforts 17 

to be represented by the Charging Party Union.   18 

Two important events happened next.  In a secret ballot 19 

election conducted by the National Labor Relations Board in 20 

November of 2018, the employees at the Norfolk Yard chose by 21 

a clear majority of 14 yes votes and 3 no votes to be 22 

represented by ILA Local 1970.  The Board then certified the 23 

Charging Party Union as the collective-bargaining 24 

representative of the employees of ITS Technologies and 25 
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Logistics.  That happened on December 10th of 2018. 1 

 The second important event that occurred around the same 2 

time is that ITS Technologies and Logistics’ contract was 3 

terminated with Norfolk Southern Railway Company.  ITS 4 

Technologies and Logistics ceased operations at the Norfolk 5 

Yard on January 22nd, 2019.  In January of 2019, Respondent 6 

enters the scene by becoming the new contract Employer at the 7 

Norfolk Yard. 8 

 On January 23rd of 2019, Respondent commenced operations 9 

at the Norfolk Yard.  Respondent hired all Norfolk Yard 10 

managers, supervisors, and the administrative assistant, who 11 

had previously worked for ITS at the Norfolk Yard.  Their 12 

names and titles, as of January 23rd, 2019 are Anthony Lee, 13 

terminal manager; Leander Barrow, operations manager; and 14 

Juanita Williams, administrative assistant.   15 

  Mr. Lee passed away in the spring of 2019.  Mr. Barrow 16 

then became the terminal manager and Alan Young, the former 17 

lead employee of ITS, who was also hired by H&M on January 18 

23rd, became the operations manager. 19 

 The 11 former employees of the -- at the Norfolk Yard 20 

who worked for ITS are identified in complaint paragraph 14.  21 

Until January 22nd, 2019, they had been employed at the 22 

Norfolk Yard.  They applied to work for Respondent on January 23 

23rd of 2019.  None of the 11 were hired by Respondent at 24 

that time.  Indeed, the evidence will show that the 25 
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applications of those 11 employees were not even considered 1 

by Respondent at that time.  As alleged in paragraphs 11 and 2 

23 of the complaint, the evidence will show that Anthony Lee, 3 

Respondent’s terminal manager, made coercive statements, in 4 

violation of Section 8(a)(1) of the Act, to employees who 5 

called to inquire about the status of their applications.  6 

Three of these 11 former employees of ITS were later hired by 7 

Respondent, but this occurred after Anthony Lee had passed 8 

away.  Six to 11 months after Respondent became the employer 9 

at the Norfolk Yard, and long after Respondent had recognized 10 

Teamsters Local 822 as the representative of employees at the 11 

Norfolk Yard. 12 

 As pled in paragraphs 14, 15, and 25 of the complaint, 13 

Respondent violated Section 8(a)(3) of the Act by refusing to 14 

hire or consider for hire those 11 Norfolk Yard employees 15 

because it believed they had joined and assisted the Charging 16 

Party Union.   17 

  As pled in paragraphs 16, 17, and 18 of the complaint, 18 

but for its discriminatory refusal to hire the 11 former 19 

employees of ITS, Respondent is a successor to ITS and the 20 

Charging Party Union is the exclusive bargaining 21 

representative of the unit of Respondent’s employees at the 22 

Norfolk Yard. 23 

 On the very same day that Respondent commenced 24 

operations at the Norfolk Yard, it recognized Teamsters Local 25 
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822 as the bargaining representative of the employees.  Less 1 

than seven days later, it entered into a  2 

collective-bargaining agreement with Teamsters Local 822.  3 

This recognition is alleged to violate Section 8(a)(2) of the 4 

Act in paragraphs 12, 13, and 24 of the complaint. 5 

 Respondent’s recognition of Teamsters Local 822 violates 6 

Section 8(a)(2) of the Act for two reasons.  First, but for 7 

its discriminatory refusal to hire a majority of the 8 

predecessor’s employees, Respondent would have had an 9 

obligation to recognize the Charging Party Union as the 10 

employee’s bargaining representative.  Second, the 11 

recognition is unlawful because the evidence will show that a 12 

majority of Respondent’s employees at the job site had not 13 

selected Teamsters as their bargaining representative prior 14 

to that recognition. 15 

 Finally, Respondent has refused to recognize or bargain 16 

with the Charging Party Union as the representative of its 17 

employees at the Norfolk Yard.  This refusal to bargain, as 18 

well as implementing terms and conditions in employment 19 

without prior notice to the charging party and union, 20 

violates Section 8(a)(5) of the Act, as alleged is paragraphs 21 

19, 20, and 26 of the complaint. 22 

 Thank you, Your Honor, for the time to present this 23 

opening station -- statement and for your attention. 24 

 JUDGE STECKLER:  Thank you.  Any opening statement from 25 
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ILA? 1 

 MR. ESDERS:  None, Your Honor. 2 

 JUDGE STECKLER:  For Respondent, please. 3 

 MR. FITZGERALD:  We’ll reserve our right to have an 4 

opening statement before the presentation of our evidence. 5 

 JUDGE STECKLER:  Thank you. 6 

 MR. FITZGERALD:  Thank you. 7 

 JUDGE STECKLER:  General Counsel, you may call your 8 

first witness and we’ll go off the record for 5 minutes after 9 

you announce who it is. 10 

 MS. EITZEN:  Just, Your Honor, before I call the 11 

witness, I just want to mention that we have received an 12 

email at this point from Respondent with a link to the 13 

subpoena documents.  We, of course, have not had an 14 

opportunity to view those document yet.  We are ready to 15 

proceed and call our first witness, but we may be, with 16 

respect to our later witnesses, we may be requesting that 17 

they be subject to recall because a production did not occur 18 

until now. 19 

 JUDGE STECKLER:  How much time would you need to review 20 

the documents? 21 

 MS. EITZEN:  It’s a process that I believe, you know, we 22 

would begin this evening.  I’m not sure how many pages.  We 23 

haven’t been able to link on it yet, but we -- our 24 

anticipation is to be reviewing the documents, you know, in 25 
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the evenings and -- but we are ready to call the first 1 

witness.   2 

  Ms. Duvall will be handling our first -- will be calling 3 

our first witness. 4 

 JUDGE STECKLER:  And Ms. Duvall, who will be your first 5 

witness? 6 

 MR. MARCULEWICZ:  Your Honor. 7 

 JUDGE STECKLER:  Mr. Marculewicz. 8 

 MR. MARCULEWICZ:  Your Honor, may I just comment on the 9 

production of the documents.  There are a substantial number 10 

of documents that are in the -- that have already -- that 11 

have been exchanged as exhibits.   12 

  It would -- it was our understanding that we would 13 

produce the documents and then the Counsel for the General 14 

Counsel would review the documents, and then perhaps, we 15 

hoped that we could perhaps stipulate to A, the authenticity 16 

and potentially even B, the admissibility of a number of 17 

those documents to hopefully streamline the process and make 18 

the case a little less cumbersome on all involved since there 19 

are a lot of documents, a lot of payroll records, and other 20 

things of that nature.   21 

  It would be my suggestion that perhaps we have the 22 

opportunity to do that before we go into calling witnesses 23 

and the like, so that we can -- we can perhaps shortcut some 24 

of the -- some of the process. 25 
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 MS. EITZEN:  If I may respond. 1 

 JUDGE STECKLER:  Yes, Ms. Eitzen. 2 

 MS. EITZEN:  Your Honor, we are prepared to move 3 

forward.  We are willing to enter into certain stipulations 4 

with Respondent and to entertain those discussions.  The 5 

witnesses that we are calling today, we -- we would not need 6 

to review Respondent’s documents before doing so. 7 

 JUDGE STECKLER:  Okay, thank you.  We’ll move ahead, 8 

then.  9 

   Ms. Duvall, who is going to be the first witness? 10 

 MS. DUVALL:  Ron Spencer.  He should be in the waiting 11 

room. 12 

 JUDGE STECKLER:  Okay.  While we get Mr. Spencer in, 13 

we’ll go off the record for five minutes.  Thank you. 14 

 COURT REPORTER:  We’re off the record. 15 

(Off the record from 11:02 a.m. until 11:09 a.m.)  16 

 COURT REPORTER:  We’re on the record. 17 

 JUDGE STECKLER:  Thank you, Ms. Belt.   18 

  General Counsel is calling its first witness. 19 

 MS. DUVALL:  Yeah, General Counsel calls Ron Spencer. 20 

 JUDGE STECKLER:  Mr. Spencer, please raise your right 21 

hand.   22 

(Whereupon, 23 

RON SPENCER 24 

was called as a witness by and on behalf of the General 25 
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Counsel and, after having been duly sworn, was examined and 1 

testified as follows:) 2 

 JUDGE STECKLER:  Thank you.  Please state your name and 3 

spell it for the record. 4 

 THE WITNESS:  Ron Spencer; R-o-n, S-p-e-n-c-e-r. 5 

 JUDGE STECKLER:  Okay.  Mr. Spencer, since we’re on 6 

Zoom, there’s a few little things I need to discuss with you 7 

before we get into your testimony.  Are you alone in that 8 

room? 9 

 THE WITNESS:  Yes. 10 

 JUDGE STECKLER:  Now, there are going to be times when a 11 

party may object to a question.  Please hold off on answering 12 

for a moment while I get a chance to rule on the objection.  13 

That way -- because sometimes sound lags.  Make sure that I 14 

get in my -- my ruling before you answer a question.   15 

  Do -- is that okay? 16 

 THE WITNESS:  Yes. 17 

 JUDGE STECKLER:  Okay.  And then after your testimony is 18 

over, you’ll have -- be questioned by the Company’s  19 

witness -- the Company’s attorneys, just to let you know.  20 

And then at the end of your testimony, they may go back-and- 21 

forth a little bit.  I’ll be asking that you not discuss your 22 

testimony with anybody until after this hearing is over. 23 

 THE WITNESS:  Yes. 24 

 JUDGE STECKLER:  Thank you, Mr. Spencer.   25 
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  General counsel, your witness. 1 

 MS. DUVALL:  Yes. 2 

DIRECT EXAMINATION 3 

Q. BY MS. DUVALL:  And Mr. Spencer, just to verify, I know 4 

Judge Steckler went over this a little bit with you, but what 5 

type of technology are you using currently to access the 6 

hearing? 7 

A. My cell phone. 8 

Q. Okay.  And so I would ask that you, just while we’re in 9 

this hearing, you ensure, even during breaks in your 10 

testimony, if there are any breaks, that you not look at 11 

anything else on your cell phone during this testimony. 12 

 And I want to clarify, do you have any documents 13 

currently in front of you? 14 

A. No. 15 

Q. All right.  Did you receive a subpoena from me to 16 

testify here today? 17 

A. Yes. 18 

Q. And are you testifying because you received that 19 

subpoena? 20 

A. Yes. 21 

Q. Are you familiar with the Norfolk Portlock Intermodal 22 

Yard located in Chesapeake, Virginia? 23 

A. Yes. 24 

Q. How are you familiar with that Norfolk Yard? 25 
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A. I work there. 1 

Q. When did you start working at the Norfolk Yard? 2 

A. The first time I started was in 2013 with Caliber 3 

Intermodal. 4 

Q. And what was your job position with Caliber Intermodal 5 

at the Norfolk Yard? 6 

A. I was a gate clerk. 7 

Q. Can you just describe what your general job duties were 8 

as a gate clerk for Caliber Intermodal at the Norfolk Yard? 9 

A. My job was to -- as the trucks come in and out, I was  10 

the -- once they come in, I in-gate them, walk around, check 11 

them for -- see if there’s any damage on the chassis, or on 12 

the containers.  And once that’s clear, I let them through.  13 

And the same thing with the out gate. 14 

Q. And what type of equipment, if any, did you use as a 15 

gate clerk for Caliber Intermodal? 16 

A. It was a handheld computer. 17 

Q. And can you just describe for us what -- what that looks 18 

like?  For those of us that aren’t familiar with a handheld. 19 

A. Well, it’s about the size of a walkie-talkie.  You got 20 

your numbers and your letters up there, your on and off 21 

buttons on your handheld. 22 

Q.   How long did you work for Caliber Intermodal at the 23 

Norfolk Yard? 24 

A. Three years. 25 
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Q. Why did you stop working for Caliber Intermodal at the 1 

Norfolk Yard? 2 

A. The contract has expired. 3 

Q. And did you remain working at the Norfolk Yard after 4 

Caliber Intermodal stopped being your employer? 5 

A. Yes. 6 

Q. Who became your new employer? 7 

A. ITS. 8 

Q. Is that ITS? 9 

A. ITS. 10 

Q. And when you say ITS, is that ITS Technologies and 11 

Logistics? 12 

A. Yes. 13 

Q. When did you start working for ITS? 14 

A. I started with them in 2016. 15 

Q. Was there any break in your employment between when you 16 

worked for Caliber and when you worked for ITS at the Norfolk 17 

Yard? 18 

A. No. 19 

Q. Can you just describe, generally, what the transition 20 

was like to get from Caliber to ITS at the Norfolk Yard, the 21 

transition in your employment? 22 

A. Well when they came in, the supervisor, Tony, let us 23 

know a new company was coming in and that we were to fill out  24 

the -- the application.  We filled out the application.  25 
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Within the next day, I received a call from Cal -- I mean, 1 

ITS that I had the job.  And once they came in, I went -- 2 

went right to work. 3 

Q. And at the time that you were notified by ITS that you 4 

had the job, were you still working for Caliber at that time? 5 

A. Yes. 6 

Q. What was your job position with ITS at the Norfolk Yard? 7 

A. I was a gate clerk. 8 

Q. And what were your job duties as a gate clerk for ITS? 9 

A. Like I said earlier, I check the chassis and containers 10 

in and out on the in-gate.  I check them out, inspect them, 11 

make sure they don’t have any damages on the containers or on 12 

the chassis.  Then I let them -- then I check them in, as 13 

well as the out gate. 14 

Q. And what were the changes of your job duties, if any, 15 

between when you worked for ITS and when you worked for 16 

Caliber as a gate clerk? 17 

A. None. 18 

Q. Can you just describe how -- when you -- while you 19 

worked for ITS at the Norfolk Yard, how your workday went.  20 

If you can just describe from start to finish, kind of what 21 

your workday was like there at the Norfolk Yard. 22 

A. Well, my time was from 11:00 a.m. to 7:00 p.m.  So I 23 

come in, which I’d be the third person in on the gate.  So I 24 

was like the rotator.  If somebody -- if they needed help on 25 
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the in gate, I would help on the in gate.  If they needed 1 

help on the out gate, I’d help out on the out gate throughout 2 

the day. 3 

Q. And what was your hourly rate of pay with ITS, as of 4 

January 2019? 5 

A. 2019, I believe it was 20, 13.50 or 14 -- $14 an hour. 6 

Q. And you already described when you came in at 11:00 a.m.  7 

What were your normal work days? 8 

A. Oh, Monday through -- Monday through Friday.  I’m sorry. 9 

Q. Did you ever work on the weekends for ITS? 10 

A. Yes.  On the weekends, I would help out in the yard as a 11 

groundsman. 12 

Q. Were you ever officially a groundsman for ITS? 13 

A. No. 14 

Q. So what type of groundsman duties?  And you can just 15 

describe those duties that you did while you worked for ITS. 16 

A. Well, we came in at 5:00 a.m., a train, the 234 train 17 

would come in, we were at the strip there.  My job was to 18 

unlocked the boxes, me and another wrench man, and take off 19 

the IBC locks and lock the containers down on the chassis. 20 

Q. And what is a chassis, just because we’re not familiar 21 

with it here. 22 

A. It’s where you put your container on.  Your container 23 

that’s coming off the -- off the train, they go on top of the 24 

chassis, like on a big 18-wheeler. 25 
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Q. Who were your supervisors at ITS at the Norfolk Yard? 1 

A. Tony Lee and Leander Barrow. 2 

Q. Do you recall what Tony Lee’s job title was with ITS at 3 

the Norfolk Yard? 4 

A. He was the TM. 5 

Q. And what does TM stand for? 6 

A. Terminal manager. 7 

Q. Do you recall what Leander Barrow’s job title was with 8 

ITS at the Norfolk Yard? 9 

A. He was the ops manager. 10 

Q. Were there any other supervisors you recall reporting to 11 

at the Norfolk Yard when ITS was your employer? 12 

A. Juanita Williams. 13 

Q. And who is she? 14 

A. She was -- she was human resources. 15 

Q. Are you familiar with the International Longshoreman’s 16 

Association Local 1970, sometimes referred to as ILA? 17 

A. Yes. 18 

Q. And when did you first hear about ILA Local 1970? 19 

A. I believe it was in August or September, around that 20 

time. 21 

Q. Okay, and just for clarity purposes, do you know what 22 

year? 23 

A. 20 -- 2018. 24 

Q. And who did you hear about ILA Local 1970 from? 25 
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A. Michael McManus. 1 

Q. And where were you when you heard about ILA Local 1970 2 

from Mr. McManus? 3 

A.   We was outside the gate at work. 4 

Q. Okay.  So was this -- when you say "outside the gate at 5 

work," was this at the Norfolk Yard? 6 

A. Yes, at the Norfolk Yard. 7 

Q. Was anyone else present for your conversation with 8 

Mr. McManus? 9 

A. No.  Just me and him. 10 

Q. And what did Mr. McManus tell you about ILA -- at that 11 

point? 12 

A.   He was just telling me, he was like it might be a great 13 

opportunity for both -- for all of us if we was to get the 14 

Union down here at the rail yard.  It would be more benefits 15 

and more pay. 16 

Q. Did you ever attend any meetings with ILA Local 1970? 17 

A. Yes. 18 

Q. Approximately how many meetings did you attend with ILA 19 

Local 1970? 20 

A. Probably about five. 21 

Q. And where did these meetings occur? 22 

A. At the -- at the Longshoreman Hall. 23 

Q. Do you recall what ILA Local 1970 representatives 24 

attended the meetings that you attended? 25 
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A. Kevin Basnight. 1 

Q. Do you recall which, if any, of your ITS coworkers 2 

attended the ILA meetings that you attended? 3 

A. Mike McManus, Carlos Jones, Christopher Lucas, Rayon 4 

Jordan, Vernon Cuffee, Michelle Clarke, Darryl Halsey, 5 

Jermaine Collins, and Mark Keating, and Earl Smith, and 6 

Ernest.  I forgot his last name. 7 

Q. Did any of these individuals you just named go by 8 

nicknames at the Norfolk Yard? 9 

A. Darryl Halsey, I call him Chop. 10 

Q. Did you ever sign a card for ILA Local 1970 to authorize 11 

them to represent you? 12 

A. Yes. 13 

Q. Who gave you a copy of that card, do you recall? 14 

A. Mr. Basnight. 15 

Q. And where did you sign that card? 16 

A. Down at the Longshoreman Hall. 17 

Q. Do you recall he returned the card to after it was 18 

signed? 19 

A. Mr. Basnight. 20 

Q. Do you recall the NLRB holding an election at the 21 

Norfolk Yard as to whether ILA Local 1970 would be the 22 

representative of the employees there? 23 

A. Yes. 24 

Q. So for my next set of questions, I want to focus mainly 25 
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on the time period prior to that election. 1 

 So prior to that election, did Mr. Lee say anything to 2 

you or around you about ILA organizing the Norfolk Yard that 3 

you recall? 4 

A. No. 5 

Q. Okay.  Did you ever -- did Leander Barrow ever say 6 

anything to you or around you, prior to the election about 7 

ILA trying to organize at the Norfolk Yard? 8 

A. No. 9 

Q. Did you ever overhear or -- or -- yes, overhear any 10 

conversations where Mr. Lee told someone else that he was 11 

aware that -- that ILA was organizing the Norfolk Yard? 12 

 MR. FITZGERALD:  Objection, calls for hearsay. 13 

 JUDGE STECKLER:  Overruled. 14 

THE WITNESS:  I heard Mr. Lee talking to Leander Barrow 15 

about did he know anything about the -- the Longshoremen or 16 

the 1970 trying to take over the Yard. 17 

Q. And where was this conversation that you overheard? 18 

A. It was in the office where we worked at. 19 

Q. And where is that office on the Yard? 20 

A. It was -- it’s -- 21 

Q. Just the general location on the yard. 22 

A.   It’s between the break room and track -- track 1. 23 

Q. Was anyone else present when you overheard this 24 

conversation? 25 
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A. He was talking to Leander Barrow and I believe Michelle 1 

Clarke was there. 2 

Q. And did you hear Mr. Barrow say anything in this 3 

conversation? 4 

A. He just -- he just responded that he didn’t know. 5 

Q. So for my next set of questions, I want to focus on the 6 

day of the NLRB election.  Did you -- that time? 7 

A. Yes. 8 

Q. Did you vote in the NLRB election? 9 

A. Yes. 10 

Q. So when you came in to vote, when actually you were 11 

given the ballot to vote, who was present in that room? 12 

A. Carlos Jones, Marcus, and I believe Stephanie White was 13 

there. 14 

Q. Okay.  And who is Carlos Jones? 15 

A. He -- he was an employee with ITS. 16 

Q. And who was Marcus? 17 

A. An employee with ITS at the time, yes. 18 

Q. And who was Stephanie? 19 

A. I think she’s a lawyer. 20 

Q. Okay.  Do you know who she’s a lawyer with? 21 

A. The National Labor Board. 22 

Q. Did you see Mr. Lee or Mr. Barrow on the day of the 23 

election? 24 

A. Yes. 25 
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Q. Okay.  So on the day of the election, did Mr. Lee say 1 

anything to you or around you about the election? 2 

A. No. 3 

Q. Okay.  Did you hear him say anything to you or around 4 

you about the ILA on the day of the election? 5 

A. No.  I mean, yes, I did.  After the election I heard him 6 

speak -- no, during the election, he was talking about when 7 

he first seen Carlos Jones sitting on the -- in the election 8 

room, that if he had a -- if he had a gun, he would shoot 9 

Carlos Jones in his head. 10 

Q. Where were you when you heard this conversation? 11 

A. I was in the office working. 12 

Q. And was Mr. Lee also in the office? 13 

A. Yes.  He had came -- he came from over there from  14 

the -- from the breakroom where -- where the election was 15 

held at. 16 

Q. And was anyone else in the office when this conversation 17 

occurred that you remember? 18 

A. Leander Barrows, and I believe Darryl Halsey was at -- 19 

also present. 20 

Q. Do you recall Mr. Lee saying anything else in this 21 

conversation? 22 

A. No, that was it. 23 

Q. How did the conversation end? 24 

A.   He had just said that and walked out -- out the door. 25 
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Q. When you say "out the door," out the doors the outside, 1 

or out the doors -- 2 

A. Outside.  Yeah, outside. 3 

Q. And did Mr. Barrow -- did you hear Mr. Barrow say 4 

anything in response in this conversation? 5 

A. No.  Him and –- him and Tony just walked outside 6 

together. 7 

Q. Did you tell any -- that you heard Mister -- Mr. Lee 8 

make this statement? 9 

A. I had told Carlos Jones about it and Mike McManus. 10 

Q. And have you ever heard Mr. Lee make a statement like 11 

this before that day? 12 

A. No, ma’am. 13 

Q. Were you present when the votes were counted for the 14 

NLRB election? 15 

A. No. 16 

Q. Did you ever find out who won the NLRB election? 17 

A. Yes.  I had overheard Tony, Mr. Lee, on the phone 18 

talking to his supervisor saying that they had lost the -- 19 

the vote. 20 

Q. And where were you when you overheard this conversation? 21 

A. I was in the office. 22 

Q. Was Mr. Lee also in the office? 23 

A. I think so.  I can’t recall. 24 

Q. How could you overhear the conversation? 25 
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A. Tony was on the phone and he was walk -- he had walked 1 

through. 2 

Q. And could you hear the other end of the conversation, 3 

the person on the other end, what they were saying? 4 

A. No, ma’am. 5 

Q. How do you know who he was talking to? 6 

A. Because he had called Dan’s name. 7 

Q. And who is Dan? 8 

A. He was Tony’s boss from ITS. 9 

Q. So other than what you’ve already described, are there 10 

any other conversations that happened on the day of the 11 

election that you recall Tony Lee saying something about the 12 

election itself, or -- 13 

A. Well, after the -- well after the election, I was 14 

outside doing a truck on the out gate and I over -- and Mike 15 

McManus was walking, and Tony had stopped him and told him to 16 

meet him outside the gate. 17 

Q. And did you hear Mr. Lee say anything else at that 18 

point? 19 

A. No. 20 

Q. All right.  And why did that make an impression on you? 21 

A. Tony, he was real aggressive with it. 22 

Q. And was anyone else present for that conversation that 23 

you recall? 24 

A. No, ma’am.  Just me, Tony, and Mike McManus. 25 
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Q. And how did that conversation end? 1 

A. Mike just walked away from him. 2 

Q. Are there any other -- any incidents or conversations 3 

you recall on the day of the NLRB election that Mr. Lee made? 4 

A. No, ma’am. 5 

Q. What about Mr. Barrow?  For the day of the NLRB 6 

election, is there anything else you recall?  Did he make any 7 

statements that -- 8 

A. No.  Uh-uh. 9 

Q. So now I want to focus on the time period after the NLRB 10 

election. 11 

 So did Mr. Lee ever say anything to you in the days or 12 

weeks after the NLRB election about the ILA? 13 

A. On January the 22nd, my last day, that Monday, I was 14 

working.  I was sitting in the office and Tony had came in 15 

and he -- he told me I could leave early but just come in 16 

tomorrow morning, the next day, at 9:00 a.m. and fill out a 17 

application.  So I said okay, or whatever.  And he was just 18 

asking me a little bit about the ILA, why I didn’t let him 19 

know what was going on.  We supposed to be like family.  And 20 

I never gave him a reason, I just -- I just left. 21 

Q. And how did that conversation end? 22 

A. I just, like I said, I just clocked out and left. 23 

Q. And you said he said to come back at 9:00 a.m. the next 24 

day? 25 
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A. Yes. 1 

Q. Did you come back to the Norfolk Yard at 9:00 a.m. the 2 

next day? 3 

A. Yes. 4 

Q. What happened when you arrived at 9:00 a.m. on 5 

January 23rd? 6 

A. I arrived, I came through the office, and Mr. Lee was in 7 

there and he was like, just go to the break room.  I was in 8 

the break room.  All us -- all us that he had called to come 9 

in at 9:00 a.m. was in the break room and he came over there 10 

with applications.  We filled them out. 11 

Q. Do you know what the applications were for? 12 

A. They were for a job for H&M Intermodals. 13 

Q. And prior to arriving and being given these applications 14 

for H&M, were you aware that H&M was becoming the new 15 

employer at the Norfolk Yard? 16 

A. Yes. 17 

Q. When did you learn that H&M was going to become the new 18 

employer at the Norfolk Yard? 19 

A. January the 22nd. 20 

Q. And how did you learn that? 21 

A. I seen the hostler trucks.  They was bringing them in 22 

and that’s how I knew it was H&M. 23 

Q. Were the hostler trucks marked? 24 

A. Yes, on the side of the doors it had H&M on the truck. 25 
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Q. And when do you see those trucks coming in, 1 

approximately, on January 22nd?  What time of day? 2 

A. It was in the evening time because I was the only one 3 

there.  So it was the evening time between 6:30 -- between 4 

6:30 and 7:00. 5 

Q. And when you were at the Norfolk Yard on January 23rd, 6 

was anyone working out in the Yard that day that you 7 

recognized? 8 

A. No. 9 

Q. What about gate clerks when you first came in?  Did you 10 

recognize any of the gate clerks working that day? 11 

A. Alan Young. 12 

Q. So you said that you received an application.  Did you 13 

actually fill out that application that day? 14 

A. Yes. 15 

Q. And you said there were a bunch of -- of the guys 16 

present who were called in.  Do you recall who any of them 17 

were? 18 

A. It was Mike McManus, Carlos Jones, Christopher Lucas, 19 

Darryl Halsey, Vernon Cuffee, Rayon Jordan, Michelle Clarke, 20 

Mark Keating, and David Wade, and Earnest. 21 

Q. And after you received this application, did you fill it 22 

out right there with -- with in front of everyone else? 23 

A. Yes. 24 

Q. And what did you do with the application after you 25 
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filled it out? 1 

A. I filled it out, went over to the office where Tony was 2 

at, put it in his hand, and just -- and after that, we -- I 3 

left. 4 

(General Counsel's Exhibit 21 marked for identification.) 5 

 MS. DUVALL:  Your Honor, at this time I’d like to show 6 

Mr. Spencer General Counsel’s Exhibit 21 on the screen.  This 7 

has been previously provided to the Respondent’s Counsel, and 8 

actually, this is a document that we got through them 9 

previously. 10 

 MR. FITZGERALD:  Could you repeat the exhibit number? 11 

 MS. DUVALL:  21. 12 

 MR. FITZGERALD:  Thank you. 13 

 MS. DUVALL:  And before I just show it to him, I want to 14 

make sure -- I want to check whether there’s any objection or 15 

reason we need to discuss it before I publish the document to 16 

Mr. Spencer. 17 

 MR. FITZGERALD:  No, there’s no objection to this 18 

document. 19 

Q. BY MS. DUVALL:  Okay, so Mr. Spencer, if it’s all right 20 

with --  21 

MS. DUVALL:  Your Honor, is all right with you if I 22 

publish the document? 23 

 JUDGE STECKLER:  Yes.  Yes, please. 24 

 MS. DUVALL:  Okay. 25 
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Q. BY MS. DUVALL:  Mr. Spencer, I’m going to share with you 1 

a document on the screen. 2 

 So this is General Counsel’s Exhibit 21 and I’m going to 3 

scroll down slowly for you so that you can take a look at the 4 

document.  Before I start, though, scrolling, I just want to 5 

verify, is that your handwriting at the top of the document? 6 

A. Yes. 7 

Q. Okay.  So I’m going to scroll down and if at some point 8 

you see any handwriting that is not your own, please stop me 9 

and let me know.  But otherwise, I will scroll through the 10 

whole document, and then I’ll have questions about it.  If 11 

there is a point when you want me to stop, go back, slow 12 

down, go faster, just feel free to let me know. 13 

A. All right. 14 

(Pause.) 15 

Q.   Mr. Spencer, I’ll -- I will scroll back up to the top, 16 

but do you recognize this document? 17 

A. Yes. 18 

Q. And what is it? 19 

A. It is a application for employment at H&M. 20 

Q. And is this the application that you were just 21 

talking -- discussing? 22 

A. Yes. 23 

Q. Is this a true and accurate copy of the application that 24 

you filled out and turned in to Mr. Lee on January 23rd, 25 
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2019? 1 

A. Yes. 2 

 MS. DUVALL:  Your Honor, at this time I’d like to offer 3 

General Counsel’s Exhibit 21 into evidence. 4 

 JUDGE STECKLER:  Mr. Fitzgerald. 5 

 MR. FITZGERALD:  No objection. 6 

 JUDGE STECKLER:  Mr. Esders. 7 

 MR. ESDERS:  No objection. 8 

 JUDGE STECKLER:  GC 21 is admitted. 9 

(General Counsel's Exhibit 21 received in evidence.) 10 

Q. BY MS. DUVALL:  Okay.  So on the day that you filled out 11 

this application and turned it in, did Mr. Lee say anything 12 

to you about this application? 13 

A. He was like, yeah, just be getting with -- getting with 14 

me. 15 

Q. Did Mr. Barrow say anything to you when -- on the day 16 

you filled out this application? 17 

A. No. 18 

Q. I know you said you saw Mr. Young at the -- as a gate 19 

clerk on the day on January 23rd.  What was he doing on that 20 

day that -- when you saw him? 21 

A. He -- checking trucks in and out. 22 

Q. Did you see Ms. Williams on January 23rd? 23 

A. Yes. 24 

Q. What was she doing? 25 
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A. She was at her work area when I seen her. 1 

Q. And where is her work area? 2 

A. It is in -- where I work there as a gate clerk was in 3 

the front.  So hers was in like the middle, the next room 4 

over. 5 

Q. Okay, and just to -- because I’m not 100 percent sure I 6 

asked this already, what was her position with -- 7 

A. She was HR. 8 

Q. And did you fill -- actually see and actually if you 9 

said anything, but did you actually see Mr. Barrow on the day 10 

you filled out this application on January 23rd? 11 

A. No.  Mr. Barrow, he ain’t came in yet, because that was 12 

9:00.  So he usually get there about 11. 13 

Q. So after you filled out this application to work for H&M 14 

on January 23rd, what did you do? 15 

A. All us that filled it out, we just met outside the gate, 16 

sat around and talked for about a hour.  Then after that, I 17 

just went home. 18 

Q. And while you were sitting outside the gate, did Mr. Lee 19 

approach you, or did you see him approach any of your  20 

coworkers? 21 

A. -- . 22 

Q. I’m sorry, I didn’t catch that response. 23 

A. What you -- what you were saying? 24 

Q. Did you -- while you were sitting outside the gate with 25 
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your coworkers, did Mr. Lee approach you or your coworkers? 1 

A. No, ma’am. 2 

Q. Did anyone ever contact you about this January 23rd, 3 

2019 application to work for H&M at the Norfolk Yard? 4 

A. No, ma’am. 5 

Q. Did you ever follow up about this application? 6 

A. Yes, I think I follow-up about in February.  I came -- 7 

came up to the office and I talked to Mr. Lee, telling about 8 

the -- what’s the status on my application.  And his response 9 

was, well they ain’t going to hire none of y'all back. 10 

Q. Did he tell you why? 11 

A. Because -- I was trying get ILA down here, the 12 

Longshoreman. 13 

Q. Was anyone else present for those conversation? 14 

A. No, it was just me and Tony. 15 

Q. And how long was this conversation, approximately? 16 

A. We talked for about 15 minutes. 17 

Q. And did, other than what you just described, Mr. Lee say 18 

anything else about ILA during this conversation that you 19 

recall? 20 

A. No. 21 

Q. Okay.  How did the conversation end? 22 

A. Once he told me, well, we not going to hire you all -- 23 

they not going to hire you all back, because what you’re all 24 

trying to get organized down here.  And so I was like, all 25 
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right then.  I just left. 1 

Q. And I know you said this was in February, but to 2 

clarify, at this point in February, what year? 3 

A. Oh, I’m sorry, 2019. 4 

Q. Did H&M ever hire you to work at the Norfolk Yard? 5 

A. Yes. 6 

Q. How did you end up getting hired at the -- by H&M at the 7 

Norfolk Yard?  Did you have to submit a new application? 8 

A. Yes. 9 

Q. And how did you find out about the job opportunity? 10 

A. I was working over there with this other company called 11 

Traffic Plan and I was working right there on Atlanta Avenue, 12 

so I said -- I knew Darryl Halsey was still working -- had 13 

came back -- Chop.  So I said I’m going to go in there and 14 

talk to him, but before that I talked to Leander Barrow.  Me 15 

and him sat outside and talked over there in my work area 16 

where I working at, me and him talked.  Talked for about a 17 

hour.   18 

 So I said, well I’m going to go holler at Chop, go talk 19 

with Chop.  So I talked -- was talking to Chop.  Chop was 20 

telling me that they needed some help, and he was like, man, 21 

Lee said he’ll hire you back as a groundsman and then he want 22 

to work you in the trucks, in the hostler trucks and stuff.   23 

  So I said okay, I’m going to call him.  So I called 24 

Leander Barrow.  I said, Lee, I just finished talking to Chop 25 
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and he say you -- you all need some help man, on the 1 

groundsman.  And he said yeah, you -- you trying to get it?  2 

Trying to come back?  I said, yeah.  He was like, well, get a 3 

application from Alan Young, from Al, fill it out, leave it 4 

at -- give it back to Al.  So I did that.  Filled out the 5 

application that Saturday, and then that Sunday I -- the next 6 

day I met Leander Barrow at -- at the ramp and gave him my 7 

social security card and my driver’s license.   8 

  And probably about, maybe a week or so, two weeks, he 9 

texted me and asked me could I start that Monday; which was 10 

the Monday before Thanksgiving. 11 

Q. Okay.  So I just want to revisit a couple things that 12 

you just talked about. 13 

 You mentioned Leander and Lee a few times in this 14 

conversation.  When you say "Lee," who were you referring to 15 

for this conversation? 16 

A. Leander Barrow. 17 

Q. Okay.  And are you aware if Tony Lee still worked at the 18 

Norfolk Yard at this time period when you’re having this 19 

conversation? 20 

A. He was deceased at the time. 21 

Q. You said this was around Thanksgiving, so this is -- 22 

A. Yeah 23 

Q. So, for clarity, this was all in November? 24 

A. Yes. 25 
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Q. What year? 1 

A. 2019. 2 

Q. And then you also said that you filled out the paperwork 3 

at the ramp.  Can you clarify where the ramp is? 4 

A.  17 -- 1710 Atlanta Avenue, Chesapeake, Virginia. 5 

Q. So to clarify, this is also -- the Norfolk Yard is also 6 

the Ramp. 7 

A. Yes.  Yeah, the Norfolk.  Yes. 8 

Q. Okay.  So did you get the job as the groundsman? 9 

A. Yes. 10 

Q. And what were you -- what are your jobs -- well, let me 11 

ask again.   12 

  Are you -- do you currently work as a groundsman for H&M 13 

at the Norfolk Yard? 14 

A. Yes, ma’am. 15 

Q. And what are your job duties for H&M as a groundsman? 16 

A. When the trains come in, I -- at the time I work on the 17 

ground by myself so I had to check all the IBC locks off and 18 

lock down the trucks as they put the container on the 19 

chassis.  And then if we doing a load back, I liked to throw 20 

all the ICB locks on each -- on each –- on each sides of the 21 

container, which is four.  And then once we get all them up, 22 

I come back and lock everything back down. 23 

Q. And how do your job duties differ as a groundsman now 24 

from when you were doing groundsman duties, I know you were a 25 
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gate clerk, but groundsman duties for ITS? 1 

A. At that time with ITS, it was two of us.  It had always 2 

been two, so then when I came back with just one on in the 3 

ground. 4 

Q. So for clarity, when you worked for ITS, there were two 5 

groundsmen and now that you work for H&M, you’re the only 6 

one? 7 

A. Yes.  At that time.  He just recently hired somebody 8 

else. 9 

Q. H&M’s recently hired somebody else at the Norfolk Yard? 10 

A. Yes. 11 

Q. And what type of equipment do you use, if any, as a 12 

groundsman? 13 

A. It’s -- it’s a steel hammer.  Just in case one of the 14 

IBC locks is stuck, you’ll take the hammer and bang it.  You 15 

got zip locks on the chassis.  You’ll take the hammer and hit  16 

the -- them -- get the ties off. 17 

Q. What’s your currently -- current hourly rate with H&M at 18 

the Norfolk Yard? 19 

A. I believe 14.25. 20 

Q. What days a week -- of the week do you work for H&M at 21 

the Norfolk Yard? 22 

A. My work schedule is Tuesday through Saturday, but on 23 

Sunday -- Sundays I come in on Sundays and Mondays on my off 24 

days. 25 
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Q. So you sometimes work on your off days? 1 

A. Yes. 2 

Q. What’s your normal starting time at the Portlock -- at 3 

the Norfolk Yard with H&M? 4 

A. 5:00 a.m. 5 

Q. And what time do you typically end your day at the 6 

Norfolk Yard? 7 

A. Around 4:00. 8 

Q. Who are your supervisors at the Norfolk Yard with H&M? 9 

A. Leander Barrow, and Roslyn. 10 

Q. Do you know what Mr. Barrow’s current title is? 11 

A. He’s the terminal manager.  The TM. 12 

Q. And do you know what Roslyn’s current title is? 13 

A. She’s the operational manager. 14 

Q. And you mentioned an Alan Young that you turned in the 15 

paperwork to.  Do you know what his title is with H&M? 16 

A. Oh, yes, he was the operation manager at the time.  17 

Excuse me. 18 

Q. At the -- at the time you were hired back by H&M? 19 

A. Yes. 20 

Q. Does he currently work at the Norfolk Yard? 21 

A. No, ma’am. 22 

Q. Was there a union at the Norfolk Yard when you started 23 

working for H&M in November 2019? 24 

A. There was Teamster. 25 
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Q. Okay.  And do you know what local the Teamsters -- it 1 

is? 2 

A. 822, I think it -- I believe it is. 3 

Q. Did you fill out a card to be represented by Teamsters 4 

Local 822? 5 

A. No, ma’am. 6 

Q. Are any dues being deducted from your paycheck for 7 

Teamsters Local 822? 8 

A. No, ma’am. 9 

Q. How many other employees do you currently work with at 10 

the Norfolk Yard? 11 

A. We got -- we got Latifah, Carla, Jamille, Jasmine, Chop, 12 

Jermaine, David Wade, Stephen, Marcus, JC, Tiny.  There’s 13 

about 12. 14 

Q. And for any -- for the employees that you just 15 

mentioned, did you work with any of them at ITS?  At the 16 

Norfolk Yard with ITS? 17 

A. Yes.  I worked with Marcus, Jermaine Collins, Chop, and 18 

David Wade. 19 

Q. Are you aware when any of those employees that you just 20 

mentioned started working at the Norfolk Yard for H&M? 21 

A. I think Wade returned shortly -- sometime in January.  22 

And Marcus, he returned, I don’t know if it was in March, but  23 

he -- when I got down there, he was there.  And Darryl, he 24 

got down there about August, he told me. 25 
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Q. And for clarity, these are all in 2019, when they’re  1 

all -- when you’re referring to January and March? 2 

A. Yeah, 2019.  Uh-huh. 3 

Q. Just for clarity.  Okay.  Other than the employees that 4 

you’ve mentioned, are there -- were there any other employees 5 

that you worked with since being hired at H&M at the Norfolk 6 

Yard that you’re no longer currently working with?  For 7 

whatever reason that they’re no longer there? 8 

A. Carlos Jones, he came back in November 2019 and he left 9 

in September of 2020. 10 

Q. Are you familiar with someone named Scott Darvalics? 11 

A. No. 12 

Q. Are you familiar with someone named Peter Distel? 13 

A. No. 14 

Q. Are you familiar with someone named Steven Frayne? 15 

A. No. 16 

Q. Are you familiar with someone named John Page? 17 

A. No. 18 

Q. Are you familiar with someone named Roman Senteno? 19 

A. No. 20 

Q. Are you familiar with someone named Steven Coffey? 21 

A. No. 22 

Q. Are you familiar with someone named Frank Morgan? 23 

A. No. 24 

Q. Are you familiar with someone named Desmond Mitchell? 25 
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A. No. 1 

Q. Are you familiar with someone named Michael Balandis? 2 

A. No. 3 

Q. At the time you started working back for -- at the 4 

Norfolk Yard for H&M, were there any employees working at the 5 

Norfolk Yard that you’re aware of that were from a different 6 

yard, H&M Yard out of New Jersey or Illinois? 7 

A. No. 8 

Q. Did you receive any training when you started working 9 

for H&M back at the Norfolk yard? 10 

A. No. 11 

 MS. DUVALL:  Your Honor, I’m done with my direct 12 

examination of Mr. Spencer at this time. 13 

 JUDGE STECKLER:  Mr. Esders, do you have any questions? 14 

 MR. ESDER:  None, Your Honor. 15 

 JUDGE STECKLER:  The Respondents, Mr. Marculewicz. 16 

 MR. FITZGERALD:  Yes.  Are you going to produce an 17 

affidavit, Ms. Duvall? 18 

 MS. DUVALL:  There are no Jencks statements for this 19 

witness. 20 

 MR. FITZGERALD:  Okay. 21 

 Yes, I would like a few minutes, please, to prepare. 22 

 JUDGE STECKLER:  Is 15 minutes sufficient? 23 

 MR. FITZGERALD:  Yes.  Please. 24 

 JUDGE STECKLER:  Okay.  We’ll be off the record for 15 25 
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minutes. 1 

 MR. FITZGERALD:  Thank you. 2 

 COURT REPORTER:  We’re off the record. 3 

(Off the record from 11:52 a.m. until 12:07 p.m.) 4 

 JUDGE STECKLER:  Thank you.  Respondent, you may inquire 5 

of Mr. Spencer. 6 

 MR. FITZGERALD:  Thank you, Your Honor.  7 

CROSS-EXAMINATION 8 

Q. BY MR. FITZGERALD:  Good after, technically afternoon, 9 

Mr. Spencer.  How are you? 10 

A. I’m good.  How about yourself? 11 

Q. I’m well.  My name’s Brendan Fitzgerald.  I’m an 12 

attorney for H&M and I’m going to ask you a few questions.  13 

Okay? 14 

A. All right. 15 

Q. I’m going to try my best, I have a bad habit of talking 16 

over people when they’re answering my questions.  I’m going 17 

to try my best to let you complete your answer, but I’d ask 18 

that you let me complete my question before you answer too; 19 

is that okay? 20 

A. That’s fine. 21 

Q. All right.  Wonderful.  Okay.  I want to take you back 22 

to when you began working at the Yard.  And I’m going to call 23 

it the Yard or the Ramp interchangeably.  I’m guessing you’ll 24 

know what that means, right? 25 
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A. Right. 1 

Q. When did you start at the Yard? 2 

A. 2013. 3 

Q. 2013.  Was that with Caliber? 4 

A. Yes. 5 

Q. Okay.  And I believe you testified that you started as a 6 

gate clerk; is that correct? 7 

A. Yes. 8 

Q. Okay.  What was your previous experience working on 9 

yards prior to being hired at Caliber? 10 

A. None. 11 

Q. Okay.  What kind of training did you get when you came 12 

to Caliber? 13 

A. They trained me how to use the handhelds -- the 14 

handhelds to check the containers and trucks, in and out. 15 

Q. How long did that training process take? 16 

A. I probably did it for probably -- they kept me in 17 

training for about a week or two. 18 

Q. So after a week or two you were on your own and doing 19 

the job by yourself? 20 

A. Yes. 21 

Q. Was that relatively easy to pick up, then? 22 

A. Yes. 23 

Q. Okay.  Was that a typical training -- training time? 24 

A. Yes.  Everybody that came after me did -- was the same. 25 
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Q. Okay.  So it was an easy job to pick up then, right? 1 

A. Yes. 2 

Q. Okay.  What about, did you perform groundsman duties for 3 

Caliber? 4 

A. Yes. 5 

Q. Okay.  What about -- what about training for that role?  6 

Did you have any training there? 7 

A. Yes. 8 

Q. Okay. 9 

A. I mean, yes. 10 

Q. What kind of training did you get there? 11 

A. Well Mike, he was just showing me the ins and out, where 12 

to stand at on rail cars when the train come and take the box 13 

on and off.  He was just showing me, make sure I’d be out of 14 

the way.  I mean, it’s pretty much simple. 15 

Q. Okay.  Who’s Mike? 16 

A. Mike McManus. 17 

Q. Okay. 18 

A. He was the groundsman at the time. 19 

Q. Okay.  And I failed to ask, who gave you your training 20 

as a gate clerk when you got hired? 21 

A. Michelle Clarke. 22 

Q. Okay.  Was Leander employed at that time? 23 

A. Yes. 24 

Q. Okay.  Did he train you? 25 
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A. If I had any questions, if I got stumped or anything, I 1 

would go to him when he worked. 2 

Q. Okay.  Who was the terminal manager at Caliber –- 3 

A. Oh, Tony -– 4 

Q. -- at the time? 5 

A. Go ahead.  Tony Lee. 6 

Q. So Tony Lee was the manager when you got hired at 7 

Caliber, right? 8 

A. Yes, uh-huh. 9 

Q. Okay.  Do you recall the hours of operation for Caliber? 10 

A. Well the guys that work on the ground in the Yard, 11 

they’ll come in at 5:00.  And the gate, at the time I worked 12 

on the gates, they opened at 7:00.  The gate would open at 13 

7:00 a.m., but that has changed now.  Now it open at 4:00 14 

a.m. for the gate clerks. 15 

Q. So the train schedule was changed; is that correct? 16 

A. The who’s schedule? 17 

Q. Is the -- the schedule changed? 18 

A. Yes, uh-huh. 19 

Q. What led to that schedule change? 20 

A. More work. 21 

Q. There’s more work now? 22 

A. Well they did slow down a little bit. 23 

Q. All right.  I guess I’m misunderstanding.  So you’re 24 

saying -- is your testimony that there’s less work now or 25 
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there’s more work now? 1 

A. It’s steady work now.  The work is steady, so I guess 2 

they kept it at 4:00 a.m. 3 

Q. And you said -- 4 

A. Because a lot of company -- go ahead 5 

Q. No, no, finish your answer.  I apologize. 6 

A. Because a lot of companies like J.B. Hunt and Madera, 7 

they wanted to start early. 8 

Q. Okay.  So the timing change is a result of the customer, 9 

is that -- is that what you’re saying? 10 

A. Yes. 11 

Q. Okay.  When did that timing change? 12 

A. I was at ITS, so that would have to be about, probably 13 

like between 2017 and 2018. 14 

Q. Okay.  So the -- but just to be clear, your shift 15 

started at 7:00 a.m. with Caliber, correct? 16 

A. My shift started at 11:00 a.m. with Caliber.  17 

Q.   Excuse me, yard operations started at 7:00 a.m. with 18 

Caliber, correct?  19 

A.  No.  20 

Q.  When did they start with Caliber? 21 

A. Gate clerk started at 7:00 a.m. with Caliber.  That’s 22 

what time the gates open.  The yard -- the Yard operations 23 

started at 5:00 a.m.   24 

Q. Okay.  Thank you.   25 
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A.  Mm-hmm. 1 

Q.  How many folks were -- how many employees were on the 2 

crew in the Yard at Caliber, do you know? 3 

A. On the edge of -- there’s two groundsman, that’s three.  4 

Then you have your hostler drivers so that was like four -- 5 

between seven and eight.   6 

Q. How many gate clerks were there? 7 

A. With Caliber, was me, Priscilla Hudson, Michelle Clarke, 8 

Angie, and Khadijah.  So there was like five of them, five of 9 

us.  10 

Q. Were there maintenance folks for Caliber? 11 

A. You had maintenance was over there.  So, you had like 12 

three -- three -- about three of the maintenance workers over 13 

there working on the chassis. 14 

Q. One crane operator -- just to summarize, one crane 15 

operator; is that right? 16 

A. Yes. 17 

Q.  Okay.  Two groundspersons? 18 

A. Yes -- that’s -- 19 

Q. Four hostlers? 20 

A. Uh-huh. 21 

Q. Five gate clerks? 22 

A. Yes. 23 

Q. And three maintenance folks? 24 

A. Yes.  25 
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Q.  Okay.  Thank you.  You testified earlier that you - - 1 

when you, I should say when ITS took over ramp operations, 2 

you applied.  3 

A. Yes.  4 

Q.  Is that correct? 5 

A.   Yes.  6 

Q.   Okay.  Do you recall when that happened? 7 

A. I filled out my application -- it was like in May; May 8 

of 2016. 9 

Q. When did ITS start operations? 10 

A. Probably the end of May of 2016.  I’m not sure of when.  11 

Between May -- at the end of May and beginning of June of 12 

2016. 13 

Q. Who did you give your application to? 14 

A. We filled it out at the hotel.  So mine’s was given 15 

to -- hold off.  I can’t think of his name right now but he 16 

was Tony -- he was Anthony Lee’s boss at the time.   17 

Q. Anthony Lee’s boss with ITS or Anthony Lee’s boss with 18 

Caliber? 19 

A. Well he would have been at ITS.  He was ITS at the time.  20 

Q. Was that Dan? 21 

A.   No, it weren't Dan. 22 

Q. Okay.  So if it was Anthony Lee’s boss with ITS, that 23 

would have happened after ITS took over operations, right? 24 

A. At the time I filled out my application -- at the time 25 
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we filled out the application at the hotel, they interviewed 1 

us  the same day at the hotel.  I can’t think of his name 2 

right now but he was the overseer -- he overseed the whole 3 

ITS lumber yard.  So he was -- yeah, he was Dan’s boss.  4 

Q. Okay.  Was ITS operating the yard at that time? 5 

A. No.  Caliber was still there.  Chad -- that’s his name.   6 

Chad Bolden (ph.).  That’s his name, Chad Bolden.  That’s who 7 

I gave my application to.  8 

Q. Okay.  Thank you.   9 

A. Uh-huh. 10 

Q. When ITS took over operations, did they bring any 11 

employees from other terminals to start running the yard? 12 

A. They brought in three outside drivers, to show -- I 13 

guess to show the guy’s how they want the operation to run, 14 

how they run their thing.  15 

Q. Did they bring anyone else from outside? 16 

A. Then they brought in this lady named Jen and she was 17 

showing us, the gate clerks, how they do things through ITS. 18 

Q. Did they bring anyone else? 19 

A. No.  That’s it. 20 

Q. So they brought in three drivers and the gate clerk? 21 

A. Uh-huh. 22 

Q. To train you on how ITS does things, right? 23 

A. Yes. 24 

Q.  Okay.  How long did those folks stay? 25 
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A. Jen, she stayed two weeks with us and then the outside 1 

drivers, they stayed for about a month. 2 

Q. Okay.  What did -- when you say outside drivers, what 3 

did those outside drivers do? 4 

A. They just drove -- when you -- when he take the boxes 5 

off the train, they was in a hostler truck, so they take them 6 

off and pop the boxes.  Or they load them back up, they’ll 7 

bring the boxes up to the track so the crane op can take them 8 

off the box -- off their backs and load them on the train.  9 

Q. Okay.  So these are hostler drivers, right? 10 

A. Yes. 11 

Q. I didn’t know -- 12 

A. Yes.  Yes.  13 

Q. I didn’t know if you had --  14 

A. I’m sorry.   15 

Q.   No, that’s fine.  I’m just making sure we’re talking the 16 

same language here. 17 

A. Okay. 18 

Q. Thank you.  So they brought in three hostler drivers and 19 

a gate clerk? 20 

A. Yes.   21 

Q. Okay.  And Jen stayed to show you for two weeks -- the 22 

gate clerk, that is, stayed for two weeks to show you how to 23 

do things for ITS, correct? 24 

A. Yes. 25 
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Q. That’s as long as you were trained at Caliber, right? 1 

A. Yes. 2 

Q. Okay.  Did she train all of the gate clerks? 3 

A. Yes.  She did training with all of us.  What she did 4 

mostly, she observe how we do things.  I’m sorry.  She 5 

observe how we did things and if we did something wrong, she 6 

would tell us.  7 

Q. Okay.  So things were a little different for ITS from 8 

Caliber; is that right? 9 

A.   Yes.  I mean, eventually --  10 

Q. What was different? 11 

A. No, I’m sorry, it eventually was the same.  12 

Q.  Okay.  Then why would you need two weeks of observation? 13 

 MS. DUVALL:  Objection.  It calls for speculation unless 14 

he was told why he would need to -- 15 

JUDGE STECKLER:  Mr. Spencer, were you told why Jennifer 16 

stayed for two weeks? 17 

THE WITNESS:  No. 18 

JUDGE STECKLER:  Objection sustained. 19 

MR. FITZGERALD:  Okay.  20 

Q. BY MR. FITZGERALD:  What did the three, if you know, 21 

what did the three outside drivers do for the month that they 22 

were there when ITS took over? 23 

A.  Like I said earlier, they found, when they was out there 24 

working out, there in the Yard because I wasn’t working out 25 
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there at that time with them.  So when I was there with them, 1 

they were doing the same thing our guys was doing, pulling up 2 

to the tracks with they boxes, helping out, they loading up, 3 

and if they -- them, they taking the boxes and parking them. 4 

Q. So they were working, not just observing, right? 5 

A. Yeah, they were working. 6 

Q. Okay.  When ITS came on, did they hire all of the 7 

hostler drivers from Caliber? 8 

A. From Caliber?  Yes.  Uh-huh.  9 

Q. So for a month they had three extra folks that were 10 

running? 11 

A.   Yes. 12 

Q. No one lost their job between Caliber and ITS? 13 

A. Two gate clerks, Angie and Khadijah.  And the head 14 

mechanic Phil from Caliber, he lost his job. 15 

Q. Do you know why they lost their jobs? 16 

A. No. 17 

Q. Do you know if they applied with ITS? 18 

A. Yes. 19 

Q. Did Angie apply with ITS? 20 

A. Yes. 21 

Q. Did Khadijah apply? 22 

A. Yes. 23 

Q.   Did Phil? 24 

A. Yes. 25 
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Q. Okay.  Thank you. 1 

A.  Uh-huh.  2 

Q. Was there anyone else that you recall that didn’t get 3 

hired from Caliber to ITS?  4 

A. Earl Smith.  At that time -- go ahead.   5 

Q. No, please finish. 6 

A. Earl Smith was at the time, I think, they needed him to 7 

work full time and he wasn’t -- all -- all I know is that he 8 

eventually came back at ITS. 9 

Q. What was Earl’s role with Caliber? 10 

A. He was a hostler driver.  He drove the hostler trucks. 11 

Q. And he did that till the -- till Caliber left the ramp? 12 

A. Yes. 13 

Q. And then when ITS came on, he didn’t get hired? 14 

A. Yes. 15 

Q. So not all drivers got hired? 16 

A. Yes.  Yes. 17 

Q. Okay.  And at same point later, Earl got rehired, 18 

correct?  19 

A. Yes, sir. 20 

Q. Do you recall when that was? 21 

A. No, sir. 22 

Q. Okay.  Is there anyone else that you can recall that 23 

didn’t get hired from IT -- from Caliber to ITS? 24 

A. No, that’s it. 25 
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Q. Okay.  Okay.  You’ve heard the phrase -- or should I 1 

say, have you ever heard the phrase, "got to keep the trains 2 

running on time," Mr. Spencer? 3 

A. Yes. 4 

Q. Is that true for ramp operations that you have to keep 5 

the trains running on time? 6 

A. Yes, that’s their thing.  Yes. 7 

Q. Okay.  Would you agree that it’s important to keep on 8 

schedule at the Yard? 9 

A. Yes. 10 

Q.  What happens if you don’t keep on schedule? 11 

A. I don’t know what would happen.  I mean, they don’t come 12 

across me. 13 

Q. Do you know if a contractor could lose their contract 14 

with the railroad? 15 

A. It’s possible.  Yes. 16 

Q. Okay.  What would impact your ability to keep the trains 17 

running on time and meet the schedule? 18 

A. I do my job, I get out there.  If start time is 5:00 19 

a.m., that train got to be down at 7:00 a.m., I do my part.  20 

Get you started.   21 

  If that start time is 6:00, of course the train ain’t 22 

going to get down there at 7:00 if you got 50 boxes.   23 

Q. So just to be clear.  So I can understand what you just 24 

said.  If the train runs late, or comes in late, it would be 25 
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hard to keep it on schedule; is that what you said? 1 

A. Yeah, the train come in late, that ain’t our problem.  2 

That’s for Southern and the customer. 3 

Q. Okay.  So then, I guess, help me understand what you 4 

meant by 5:00 and 6:00 a.m. when you gave your prior answer. 5 

A. Okay.  Our start time is 5:00 a.m.   6 

Q. Okay. 7 

A. We got be on that track at 5:00 a.m.  If we don’t get on 8 

that track -- if we get on that track at 5:30 or 6:00, the 9 

train would not get done on time.  10 

Q. Okay.  So if you come late to work, that’s going to 11 

impact the schedule, right? 12 

A. If I come late. 13 

Q. Is that -- is that what you’re saying? 14 

A. No.  Not me. If -- 15 

Q. No, no, I’m asking, you said -- 16 

A. -- we as a crew. 17 

Q. Excuse me.  I’m not trying to talk over you. 18 

A.   If we as a crew. 19 

Q.   Okay.  So anyone on your crew comes late, it’s going to 20 

impact the schedule? 21 

A.   Yes. 22 

Q. Okay.  So attendance, and timely, and coming into work 23 

on time is important? 24 

A. I would think so, yes.  25 
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Q. Okay.  What about working together?  Is it important to 1 

work together in order to get the trains running on time? 2 

A. Yes. 3 

Q. What’s the -- is there an -- is there an impact of 4 

conflict between employees to working together? 5 

A. No. 6 

Q. So you --  7 

JUDGE STECKLER:  Mr. Fitzgerald, if I may.  8 

MR. FITZGERALD:  Uh-huh.  9 

JUDGE STECKLER:  If you -- Mr. Spencer, if some of your 10 

crew doesn’t get along, do they continue to work together 11 

regardless of how they feel about each other? 12 

THE WITNESS:  Yes.  13 

JUDGE STECKLER:  Does that answer your question, 14 

Mr. Fitzgerald? 15 

MR. FITZGERALD:  Thank you, I was headed to try and make 16 

it more understandable.  Thank you, Your Honor.  17 

JUDGE STECKLER:  Okay.  Go ahead, Mr. Fitzgerald. 18 

MR. FITZGERALD:  Thank you.  Sorry, I’m looking through 19 

my notes.  20 

Q. BY MR. FITZGERALD:  You testified earlier that you 21 

recalled an interaction with Mr. Lee where he was aggressive; 22 

is that right? 23 

A. Yes.  24 

Q. Okay.  And I believe that was towards Mr. McManus; is 25 
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that right? 1 

A. Yes. 2 

Q. Why did that interaction stand out to you? 3 

A. Well, because Tony, like I said, was the day of -- after 4 

the election and he -- when they found out that ILA had won 5 

the election, Tony walked up to Mike McManus and told him 6 

aggressively if you want to, we can meet outside the gate if 7 

you want to.  And Mike McManus just walked away. 8 

Q. And his aggression was -- his aggression stood out to 9 

you, correct? 10 

A. Yes. 11 

Q. Was that how he normally acted?   12 

A. Nope. 13 

Q. How did he normally act? 14 

A. I mean, Tony, he usually friendly.  We talk sports and 15 

stuff like that.  But ever since that -- ever since he found 16 

that ILA was trying to get at the Yard, that’s when he 17 

started acting outside his character.  18 

Q. Okay.  In your role as gate clerk for ITS, who was your 19 

direct supervisor? 20 

A. I would go to Tony.  Mr. Lee. 21 

Q. Tony.  What about Mr. Barrow? 22 

A.   If he was there at the time, I would go to either him 23 

or -- Tony or Leander Barrow, depending on which was there at 24 

the time. 25 
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Q. Okay.  So you would address issues to either of them, 1 

depending?  2 

A. Yes. 3 

Q.  Okay.  Would they both know your performance -- 4 

A. Yes. 5 

Q -- at the Yard?  Okay.  Would they know other employees’ 6 

performance? 7 

A. Yes. 8 

Q. Okay.  They would know –- would they -- they knew your 9 

personality? 10 

A. Yes. 11 

Q. Would they know other people’s personality? 12 

A. Yes, they should. 13 

Q. You ever notice any conflict at the Yard? 14 

A. Other than that, that’s all.  That’s all I seen. 15 

Q. You never heard anyone yell at each other or raise their 16 

voices? 17 

A. No, not where I work. 18 

Q. Okay.  Going to take you back a little bit prior to my 19 

last set of questions.  You testified that Tony made a 20 

comment about -- I guess I’m not trying to misrepresent your 21 

testimony, but something that he put a gun to Mr. Jones’s 22 

head; is that right? 23 

A. Yeah, Tony said -- Collins was sitting there at the 24 

table on behalf of 1970 ILA.  He was like, that little MF 25 



78 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

ask -- asked me what I was looking at in front of them.  And 1 

man, if I had a gun, man, I’d shoot him right in his head, 2 

man.  And he walked out the door and Leander Barrow walked 3 

outside. 4 

Q. The only thing you heard him say was, if I had a gun, 5 

I’d shoot him in the head? 6 

A. Yes. 7 

Q.  Okay.  And you -- I think your testimony was you didn’t 8 

tell anyone? 9 

A. No, I did.  I told Carlos Jones and Mike McManus.   10 

Q. Were you concerned about that comment? 11 

A. I mean, yeah, I mean, it was no concern for me. 12 

Q. So no? 13 

A. No.  14 

Q. Okay.  So you didn’t think it was a threat? 15 

A. Well, he said a threat.  I don’t know what he going to 16 

do.  I told Carlos Jones and I told Mike McManus.   17 

Q. Okay.  Do you know what they did? 18 

A. No. 19 

Q. Okay.  Did you ever discuss it with them afterwards? 20 

A. No.  I told them that day and that was it. 21 

Q. Toward the end of your employment with ITS, you 22 

testified that Tony directed you to come in and file an 23 

application, right? 24 

A. Yes. 25 
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Q. Okay.  And you did that on the 23rd of January, right? 1 

A. Yes.  2 

Q. Okay.  And then at some point later you followed up with 3 

Tony, correct? 4 

A. No.  Oh yes, in February.  Yes. 5 

Q. Do you recall in February?  I’m sorry, my notes don’t 6 

say that. 7 

A. It was like a few weeks in February and I went up there.  8 

Went up, he told me to come up there and we discussed -- I 9 

asked him about the status of my application. 10 

Q.   Okay.  And he said, I think the quote was, “They ain’t 11 

going to have none of y’all back.”  Right? 12 

A. Yes. 13 

Q. Who’s "they"? 14 

A. I guess he was talking about H&M.  It was the employees.  15 

Q. And who’s "y’all"? 16 

A. I guess all of us that filled out an application that 17 

was trying to get a union down there. 18 

Q. But that’s not true that none of ya’ll didn’t come back, 19 

is it?     20 

MS. DUVALL:  Objection.  That’s argumentative. 21 

JUDGE STECKLER:  Sustained.  22 

Q. BY MR. FITZGERALD:  Isn’t it true that H&M -- or excuse 23 

me, ITS employees were hired by H&M? 24 

  JUDGE STECKLER:  Isn’t that the same question, 25 
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Mr. Fitzgerald? 1 

 MR. FITZGERALD:  Phrased a bit differently, Your Honor. 2 

  JUDGE STECKLER:  Still --  3 

MR. FITZGERALD:  Okay.  4 

JUDGE STECKLER:  -- he was -- Mr. Lee was no longer 5 

there, correct? 6 

THE WITNESS:  Yeah. 7 

MR. FITZGERALD:  All right.  Well, we can get into that, 8 

Your Honor.   9 

Q. BY MR. FITZGERALD:  Mr. Spencer -- 10 

JUDGE STECKLER:  Go ahead. 11 

  MR. FITZGERALD:  Okay.   12 

Q. BY MR. FITZGERALD:  When you were filling out your 13 

application, do you recall if Mr. Collins, Jermaine Collins, 14 

was with you? 15 

A. No.  When Jermaine -- when Jermaine came in, Tony told 16 

him to come back the next day. 17 

Q. Okay.  But do you -- so he was there with you, but he 18 

may not have filled out an application that day? 19 

A. Before he can get to that breakroom, Tony pulled him 20 

out -- pulled Jermaine Collins outside, told him to come back 21 

the next day. 22 

Q. Okay.  When you filled out your application, was David 23 

Wade with you? 24 

A. Wasn’t with me.  He was in the breakroom. 25 
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Q. He was filling out an application at the same time -- 1 

A. Yes, he filled out an application.   2 

Q. -- as you?   3 

A.  Yes. 4 

Q. Okay.   5 

JUDGE STECKLER:  Just to be clear, this is on January 6 

23rd, 2019; is that correct, Mr. Spencer? 7 

THE WITNESS:  Yes, ma’am.  8 

JUDGE STECKLER:  Thank you. 9 

MR. FITZGERALD:  Thank you, Your Honor.   10 

Q. BY MR. FITZGERALD:  I meant your application with H&M.  11 

When you fill out your application with H&M on January 23rd 12 

of 2019, was Marcus Hunter with you, Mr. Spencer? 13 

A. No. 14 

Q. Did you see him on January 23rd of 2019, do you recall? 15 

A.  I don’t recall seeing Marcus.  16 

Q. Okay.  Later in 2019, you testified that you had a 17 

conversation with Leander Barrow prior to be rehired; is that 18 

correct? 19 

A. Yes. 20 

Q. Excuse me, I shouldn’t say rehired.  Prior to be hired 21 

by H&M. 22 

A. Yes. 23 

Q. Okay.  Do you recall the date of that conversation? 24 

A. Well, I mean, I was just -- like I said earlier, me and 25 
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Lee were just talking outside where I was working at.  I was 1 

just talking in general.  But he never discussed me coming 2 

back.  3 

Q. And what did you talk about? 4 

A. He was just asking me how I was doing and everything.  5 

You know, my family and stuff.  You know. Me, I’m saying the 6 

same -- asked him the same question. 7 

Q. Okay.   8 

  MR. FITZGERALD:  If I could have five minutes, Your 9 

Honor, just to go through my notes to see if there are any 10 

other questions.  11 

JUDGE STECKLER:  We’ll go off the record for five 12 

minutes.  Ms. Belt? 13 

COURT REPORTER:  We’re off the record. 14 

(Off the record from 12:41 p.m. to 12:48 p.m.) 15 

 JUDGE STECKLER:  Thank you.  Mr. Fitzgerald, any further 16 

questions? 17 

 MR. FITZGERALD:  No further questions, Your Honor.  18 

 JUDGE STECKLER:  General Counsel, any redirect? 19 

 MS. DUVALL:  Yes, just a few questions. 20 

REDIRECT EXAMINATION 21 

Q. BY MS. DUVALL:  Mr. Spencer, you were asked about a 22 

Marcus Hunter and when you saw him that day.   23 

 Do you know what his job position was for ITS at the 24 

Norfolk Yard? 25 
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A. Marcus, he the -- he’s the head mechanic. 1 

Q.  And do you -- does he still work at the Norfolk Yard? 2 

A.  Yes.  3 

Q. Do you know what his current position is? 4 

A. Head mechanic.  5 

Q. And you were asked about Jermaine Collins.  Do you know 6 

what his job position was with ITS? 7 

A.  ITS, he was a chassis mechanic, he worked on the 8 

chassis. 9 

Q.  Okay. 10 

A.  Chassis repair, that’s it. 11 

Q.  And does he work for H&M currently? 12 

A. Yes. 13 

Q. Do you know what his job position is with H&M? 14 

A. He’s the head chassis repairperson.  15 

Q. And you were also asked about your -- when you overheard 16 

Mr. Lee telling Mr. McManus to meet him outside the gate, and 17 

I apologize if I misquoted at all.  But referring to that 18 

testimony, what did you take that to mean? 19 

A. I mean, when you say "meet me outside the gate," that 20 

mean you want to fight.   21 

 MS. DUVALL:  No further questions, Your Honor.  22 

 JUDGE STECKLER:  Any recross, Mr. Fitzgerald? 23 

 MR. FITZGERALD:  Just one question. 24 

 JUDGE STECKLER:  Okay.  25 
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MR. FITZGERALD:  With -- you know what, never mind.  No.  1 

No further questions.  2 

JUDGE STECKLER:  Mr. Esders? 3 

MR. ESDERS:  No questions.  4 

JUDGE STECKLER:  Okay.  Thank you.  Mr. Spencer. 5 

THE WITNESS:  Yes.  6 

JUDGE STECKLER:  You’re about to be excused as a witness 7 

for now.  You may be recalled at some future date.  The dates 8 

of the hearing are set through March, tentatively.  So in the 9 

meantime, please do not discuss this case with anyone, your 10 

testimony, et cetera.  Appreciate it.  I’m sure General 11 

Counsel or the Union will notify you when the case is over.  12 

THE WITNESS:  Okay.  13 

JUDGE STECKLER:  Okay.  Appreciate it.  14 

THE WITNESS:  All right.  Thanks. 15 

 JUDGE STECKLER:  Thank you, Mr. Spencer.  16 

 During the break, we were discussing going to lunch.  17 

Let’s see, we’ll go off the record until 1:35 Eastern time.  18 

 COURT REPORTER:  We’re off the record. 19 

 (Whereupon at 12:51 p.m., a lunch recess was taken.) 20 

 21 

 22 

 23 

 24 

 25 
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 1 

A F T E R N O O N  S E S S I O N 2 

                     (Time Noted:  1:39 p.m.) 3 

 JUDGE STECKLER:  On the record. 4 

 Ms. Eitzen, you may call your next witness. 5 

 MS. EITZEN:  Yes, Your Honor, Ms. Duvall will be calling 6 

our next witness. 7 

 JUDGE STECKLER:  Ms. Duvall. 8 

 MS. DUVALL:  Peter Distel, General Counsel. 9 

 JUDGE STECKLER:  Mr. Distel, please raise your right 10 

hand. 11 

 MS. DUVALL:  Sorry to interrupt, Your Honor.  He’s 12 

muted. 13 

 JUDGE STECKLER:  Okay. 14 

 MS. DUVALL:  You need to -- you need to unmute, or you 15 

won’t be able to respond to the judge. 16 

 THE WITNESS:  Okay.  Sorry about that. 17 

 JUDGE STECKLER:  Thank you. 18 

(Whereupon, 19 

PETER DISTEL 20 

was called as a witness by and on behalf of the General 21 

Counsel and, after having been duly sworn, was examined and 22 

testified as follows:) 23 

 JUDGE STECKLER:  Please state your name and spell it for 24 

the record. 25 
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 THE WITNESS:  Peter Distel; P-e-t-e-r, D-i-s-t-e-l. 1 

 JUDGE STECKLER:  Mr. Distel, I’m Judge Steckler.  2 

Because the hearing is on Zoom, I have to ask you a few 3 

questions and give you a little further instruction. 4 

 Is there anyone else in the room with you this 5 

afternoon? 6 

 THE WITNESS:  No, there is not. 7 

 JUDGE STECKLER:  Okay.  Has anyone discussed the case 8 

with you up until now, before -- as the hearing proceeded? 9 

 THE WITNESS:  Yes, I’ve talked to the two attorneys and 10 

H&M’s attorney. 11 

 JUDGE STECKLER:  Okay.  As of what time? 12 

 THE WITNESS:  The two attorneys last week, and H&M’s 13 

attorney last week as well. 14 

 JUDGE STECKLER:  Okay.  But you haven’t since this 15 

morning? 16 

 THE WITNESS:  No. 17 

 JUDGE STECKLER:  Okay.  At some point, one party or 18 

another may object to questions that are given to you.  19 

Please stop and do not answer, then give me an opportunity to 20 

rule on the objection.  If it’s something that might be out 21 

of hearing, we may place you back into the waiting room while 22 

we discuss the objection.  Any questions so far? 23 

 THE WITNESS:  No. 24 

 JUDGE STECKLER:  All righty.   25 
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  Ms. Duvall, your witness, please. 1 

 MS. DUVALL:  Okay. 2 

DIRECT EXAMINATION 3 

Q. BY MS. DUVALL:  Mr. Distel, if you could state and spell 4 

your name for the record. 5 

A. P-e-t-e-r, D-i-s-t-e-l. 6 

Q. Okay.  And just to clarify, where are you currently 7 

located? 8 

A. Aurora, Illinois. 9 

Q. And the room you’re inside, are you at home or at work? 10 

A. I’m at home. 11 

Q. And what technology are you using to access this 12 

hearing? 13 

A. My iPhone. 14 

Q. All right.  So like all technology, there’s the ability 15 

to access a variety of programs.  I would ask that you not 16 

look at anything else besides this Zoom hearing while you’re 17 

testifying here today, including any breaks in your 18 

testimony. 19 

 Do you have any documents currently in front of you? 20 

A. No, I do not. 21 

Q. Okay.  I would also ask that you not look at any 22 

documents as well.  If I need to show you any documents, or 23 

if H&M’s counsel needs to show any -- you any documents, 24 

we’ll do so on this Zoom screen. 25 
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 Did you receive a subpoena to come testify today? 1 

A. I did. 2 

Q. Are you familiar with H&M International Transportation? 3 

A. I am. 4 

Q. How are you familiar with them? 5 

A. I worked for that company for 24 years. 6 

Q. When did you start -- first start working for H&M? 7 

A. December of 1996. 8 

Q. And what location did you work at back in -- 9 

A. It was Global 1, Chicago, Illinois. 10 

Q. And how long did you work at the Global 1 location? 11 

A. Up until February of 2020.  Last year. 12 

Q. And after February 2020 last year, what location, if 13 

any, did you work at for H&M. 14 

A. I went to the Landers facility on 79th and Western 15 

Avenue in Chicago. 16 

Q. And how long did you work the Landers -- Landers 17 

facility? 18 

A. Till August of 2020. 19 

Q. And after August 2020, did you continue to work for H&M? 20 

A. No. 21 

(General Counsel's Exhibit 30 marked for identification.) 22 

 MS. DUVALL:  Okay.  So, Your Honor, at this time I want 23 

to show Mr. Distel on the screen, General Counsel’s Exhibit 24 

30, as has been previously provided to H&M’s Counsel.  And 25 
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before I show it to him or publish it on the screen, I wanted 1 

to make sure there weren’t any objections to him viewing the 2 

document. 3 

 MR. FITZGERALD:  No objections. 4 

 MS. DUVALL:  Okay. 5 

Q. BY MS. DUVALL:  All right.  Mr. Distel, I’m going to 6 

show you a document on the screen.  Can you see this 7 

document? 8 

A. Yep. 9 

Q. Okay.  So this is a multiple page document, and I am 10 

going to be scrolling through the document, and if you need 11 

me to stop at any point, please let me know.  If you need me 12 

to pause, let me know.  If you need to go to back, just let 13 

me know.  But after I scroll through the entire document, I 14 

will ask you some questions about it. 15 

A. Okay. 16 

Q. So it’s just two pages.  Do you recognize this document? 17 

A. Yes. 18 

Q. What is it? 19 

A. It’s a application. 20 

Q. Whose application is it? 21 

A. Mine for H&M when I started. 22 

Q. Is this your original application to H&M back in 1996? 23 

A. I would assume so.  Yes. 24 

Q. Is that your handwriting on this document? 25 
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A. Yes. 1 

Q. All right.  Is this a true and accurate copy of your 2 

application, as you recall it, from 1996? 3 

A. I would say yes. 4 

 MS. DUVALL:  Your Honor, at this time I’d move to admit 5 

General Counsel’s Exhibit 30 into evidence. 6 

 JUDGE STECKLER:  Could you scroll down a bit for me, 7 

please? 8 

 MS. DUVALL:  Of course.  Yes. 9 

 JUDGE STECKLER:  My screen is not showing. 10 

 MS. EITZEN:  It’s not showing the scrolling for some 11 

reason, Barbara. 12 

 MS. DUVALL:  All right.  Let me stop share and re-share 13 

then.  Sometimes that helps.  Okay.  Is it scrolling now? 14 

 JUDGE STECKLER:  Yes. 15 

 MS. DUVALL:  So it’s two page -- the bottom of this page 16 

is -- that’s the bottom of this -- the application and. 17 

 JUDGE STECKLER:  So Mr. Distel, that looks like your 18 

signature from 1996? 19 

 THE WITNESS:  It sure does. 20 

 JUDGE STECKLER:  Okay.  Ms. Duvall, now you said you 21 

wanted to move to --  22 

 MS. DUVALL:  Yes.  Move to admit General Counsel’s 23 

Exhibit 30 into the -- into evidence. 24 

 MR. FITZGERALD:  No objection from Respondent. 25 
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 MR. ESDERS:  No objection from Charging Party. 1 

 JUDGE STECKLER:  General Counsel Exhibit 30 is admitted. 2 

(General Counsel's Exhibit 30 received in evidence.) 3 

Q. BY MS. DUVALL:  Mr. Distel, are you familiar with 4 

Teamsters Local Union 710? 5 

A. Yes, I am. 6 

Q. And how are you familiar with them? 7 

A. I was a member for 20 years, I think it was. 8 

Q. And are you a current member at all? 9 

A. No, I’m not. 10 

Q. Approximately when did you join Teamsters 710? 11 

A. Early 2000s. 12 

Q. Did you ever sign a card to be represented by Teamsters 13 

710? 14 

A. Yes. 15 

Q. Okay. 16 

(General Counsel's Exhibit 33 marked for identification.) 17 

 MS. DUVALL:  Your Honor, I’d also like to share now on 18 

the screen, General Counsel’s Exhibit 3.  Sorry, not 3, 33 to 19 

share with Mr. Distel.   20 

  Is there any objection to me sharing that or documenting 21 

on screen?  For reference, this is a one-page document if 22 

that makes sense. 23 

 MR. FITZGERALD:  No objection. 24 

Q. BY MS. DUVALL:  All right.  Mr. Distel, I’m showing you 25 
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General Counsel’s Exhibit 33.  And do you recognize this 1 

document? 2 

A. Yes. 3 

Q. What is it? 4 

A. It’s the Teamster document, the card. 5 

Q. Is this the card you were just talking about? 6 

A. Yes. 7 

Q. Okay.  And is that your signature on the document? 8 

A. Yes, it is. 9 

Q. Is this a true and accurate copy it?  I understand 10 

there’s a redaction on it, currently, but other than the 11 

redaction, is this a true and accurate copy of your 12 

authorization card you signed back in 2001? 13 

A. I would say yes. 14 

Q. Okay. 15 

 MS. DUVALL:  Your Honor, at this time I would move to 16 

admit General Counsel’s Exhibit 33 into evidence. 17 

 MR. FITZGERALD:  No objection from Respondent. 18 

 MR. ESDERS:  No objection from Charging Party. 19 

 JUDGE STECKLER:  Teamster’s 33 is admitted.  I mean, 20 

excuse me, GC 33 is admitted. 21 

(General Counsel's Exhibit 33 received in evidence.) 22 

Q. BY MS. DUVALL:  Mr. Distel, while you were employed by 23 

H&M, did you ever rescind your Teamsters Local 710 24 

membership? 25 
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A. No. 1 

Q. Okay.  Did you ever authorize Teamsters Local 710 to 2 

deduct dues from your paycheck at H&M? 3 

A. Yeah.  That’s how you pay your union dues. 4 

Q. Okay.  How often did you pay union dues to Teamsters 5 

Local 710?  6 

A. It was the first paycheck of every month. 7 

Q. Back in January 2019, I’m taking you back a couple years 8 

now, but what was your job title with H&M? 9 

A. Spotter operator. 10 

 MS. DUVALL:  And, Your Honor, just, I am getting a lot 11 

of feedback.  I don’t know if it’s because both 12 

Mr. Fitzgerald and Mr. Marculewicz are unmuted.  I don’t know 13 

if that makes a big difference or if I’m getting feedback 14 

from somewhere else.  But I am getting a lot of feedback 15 

that’s making it -- I don’t know if it’s hard for -- I really 16 

mostly care about Ms. Belt hearing the answers, but -- and 17 

capturing everything.  But I just want to make sure that -- 18 

 JUDGE STECKLER:  It’s like a whirring sound in the 19 

background. 20 

 COURT REPORTER:  Right, I think it was because they were 21 

unmuted.  But it seems like they’re muted now. 22 

 MS. DUVALL:  Okay.  Do you need me to go through any of 23 

the last questions or did you get all that? 24 

 COURT REPORTER:  No.  I got it.  Thank you. 25 
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 MS. DUVALL:  Okay. 1 

Q. BY MS. DUVALL:  So you said you were a spotter operator.  2 

As a spotter operator, what were your duties for H&M? 3 

A. To load the trains and unload the trains. 4 

Q. And are you familiar with the Norfolk Portlock 5 

Intermodal Yard located at 1710 Atlantic Avenue in 6 

Chesapeake, Virginia? 7 

A. Yes, I am. 8 

Q. And how are you familiar with that yard? 9 

A. I worked there for two weeks when we started it up. 10 

Q. And when did you first hear about the opportunity to 11 

help start up the yard in Norfolk -- at the Norfolk Yard? 12 

A. Probably maybe a month before we went down. 13 

Q. Who did you hear about this opportunity from? 14 

A. My boss, Jesse DeGroot. 15 

Q. And do you know what Jesse DeGroot’s job title was at 16 

that time? 17 

A. I believe he was the vice president.  He was either the 18 

regional director of H&M or the vice president of H&M at that 19 

time. 20 

Q. And what did Mr. DeGroot tell you about this opportunity 21 

to go down to the Norfolk Yard? 22 

A. We got a yard in Norfolk, Virginia, do you want to go? 23 

Q. And did Mr. DeGroot tell you how long you would be 24 

working at the Norfolk Yard? 25 
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A. I talked with my wife and I said I could go for two 1 

weeks, and I told Jesse I could give him two weeks and if 2 

that was good enough, then I’d be able to go. 3 

Q. And have you ever, prior to this going to the Norfolk 4 

Yard, have you ever traveled for H&M to set up another Yard 5 

for them? 6 

A. Yes, I have. 7 

Q. What locations did you help set up for them? 8 

A. I set up East L.A.; Charlotte, North Carolina; Laredo, 9 

Texas; Memphis -- or Marion, Arkansas; and those were the 10 

only ones at H&M.  Those were the only startups. 11 

Q. When you helped set up those other Yards, were those 12 

also only two-week travel assignments? 13 

A. No, they would -- there were different times.  We’re 14 

talking 20 years ago. 15 

Q. Okay.  For the -- for the assignment down to the Norfolk 16 

Yard, did you have to put in any sort of written application? 17 

A. No. 18 

Q. Did you have to fill out any documentation at all prior 19 

to going to the Norfolk Yard? 20 

A. No. 21 

Q. How did you get to the Norfolk Yard from Chicago? 22 

A. We flew. 23 

Q. Do you recall when you flew to the Norfolk Yard? 24 

A. No. 25 
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Q. Okay.  Would it be -- actually, strike that. 1 

(General Counsel's Exhibit 31 marked for identification.) 2 

 MS. DUVALL:  Your Honor, I’d like to show him, 3 

Mr. Distel, General Counsel’s Exhibit 31. 4 

 JUDGE STECKLER:  While you’re getting that up, 5 

Mr. Distel, did you pay for your own airfare? 6 

 THE WITNESS:  No, I did not. 7 

 JUDGE STECKLER:  Was this a commercial flight or was it 8 

a private jet? 9 

 THE WITNESS:  No, it was Southwest. 10 

 JUDGE STECKLER:  Okay.  Thank you. 11 

 BY MS. DUVALL:  Okay, Mr. Distel -- 12 

 JUDGE STECKLER:  Well here it is. 13 

 MS. DUVALL:  Yeah.  Sorry. 14 

Q. BY MS. DUVALL:  Mr. Distel, if you can take a look at 15 

this document, General Counsel’s Exhibit 31.  Again, I’ll 16 

scroll through.   17 

  If for some reason anybody’s not seeing me scroll 18 

through, just let me know.   19 

 Okay.  It’s just a two-page document.  Do you recognize 20 

this document? 21 

A.   Yeah. 22 

Q. BY MS. DUVALL:  What is it? 23 

A. It’s a airline ticket to Norfolk. 24 

Q. And it has January 21st on it.  Is that the date you 25 
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actually flew -- flew to Norfolk? 1 

A. Sounds about right. 2 

Q. Do you know what year that was? 3 

A. What is it 2019, right? 4 

Q. Unfortunately, I can’t answer, but -- 5 

A. Oh, two years ago.  2019. 6 

Q. Okay.  And the other people listed here, do you know any 7 

of them. 8 

A. Yes. 9 

Q. All right.  And who are they? 10 

A. There’s Steve, Roman, Desmond, Steven, and Mike. 11 

Q. All right.  And how do you know these gentlemen? 12 

A. They all work for H and -- we all worked for H&M at the 13 

time. 14 

Q. And did they all fly with you to the -- the Norfolk Yard 15 

from Chicago?  Do you recall them being on the same flight as 16 

you? 17 

A. I -- I think so, yeah. 18 

 MS. DUVALL:  Your Honor, at this time I’d offer General 19 

Counsel’s Exhibit 31 into evidence. 20 

 MR. FITZGERALD:  No objection. 21 

 JUDGE STECKLER:  Mr. Esders. 22 

 MR. ESDERS:  No objection. 23 

 JUDGE STECKLER:  General Counsel 31 is admitted. 24 

(General Counsel's Exhibit 31 received in evidence.) 25 
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Q. BY MS. DUVALL:  And you mentioned these individuals 1 

worked with you.  These individuals, Mr. Frayne, Mr. Senteno, 2 

Mitchell, Cuffee, and Balandis worked with -- worked with you 3 

at H&M.  Did they all work at the Global One Yard? 4 

A. Desmond, Steve, and Michael worked at the Landers Yard. 5 

Q. And where is the Landers Yard? 6 

A. 79th and Western. 7 

Q. That’s also in Chicago. 8 

A. In Chicago. 9 

Q. Where did you stay while you worked at the Norfolk Yard? 10 

A. A hotel. 11 

Q. Sorry, I didn’t catch some of that.  Where did you stay? 12 

A. It was a hotel. 13 

Q. And do you know which hotel or –- 14 

A. It was like one of those extended stays.  I couldn’t -- 15 

maybe a Day’s Inn Extended Stay type of deal. 16 

Q. Okay.  But you don’t, sitting here today, you don’t 17 

recall the specific name of the hotel? 18 

A. No, it’s just one of those hotels where, you know, you 19 

got the little kitchenette and all that in there. 20 

Refrigerator; all that stuff. 21 

Q. Did you go to the Norfolk Yard the same day you flew 22 

into Norfolk? 23 

A. No.  We got down, I believe the day before. 24 

Q. And what did you do when you arrived, the day before 25 
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going to the Yard? 1 

A. Got the rental car, went to the hotel room, went and got 2 

groceries.  Stuff like that. 3 

Q. And that next day, did you -- do you recall going to the 4 

Yard that day? 5 

A. I believe it was that following morning.  Yes. 6 

Q. Did you -- are you familiar with Teamsters Local Union 7 

822? 8 

A. No. 9 

Q. Okay.  Have you ever met anyone from Teamsters Local 10 

Union 822? 11 

A. If those are the couple guys that had the Union cards in 12 

front of us that we signed before we went in, then yeah.  But 13 

I don’t remember any of them. 14 

Q. Okay.  So you remember signing a union card for 15 

Teamsters Local 822? 16 

A. Yeah, we were told to sign these cards before we went to 17 

work. 18 

Q. All right.  So when was this that you were told to sign 19 

the Union card? 20 

A. The night before we went in, we were told like some 21 

union guys were coming and they wanted us to sign these cards 22 

and then go to work.  So the morning -- 23 

Q. And –-- 24 

A. -- of they were downstairs by the breakfast area.  25 
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Signed the cards, went to work. 1 

Q. And who told you that there were union guys coming that 2 

you should sign the cards? 3 

A. It was probably Jesse DeGroot. 4 

Q. Do you recall where that conversation took place? 5 

A. No. 6 

Q. So on the morning of that you went to the Yard, you said 7 

you went to the breakfast area.  How many union guys were in 8 

the breakfast area? 9 

A. I would assume it was all of us.  All six of us. 10 

Q. Okay.  When you say all six of us, you mean the guys 11 

from Chicago? 12 

A. Yeah. 13 

Q. All right.  So how many union representatives from 14 

Teamsters Local 822 do you recall being in that room? 15 

A. I want to say, I think there was two guys there. 16 

Q. Okay.  And was Jesse DeGroot in the room? 17 

A. I would assume so.  Yes. 18 

Q. Do you recall him being in the room? 19 

A. I’m not 100 percent on that, but we were all there so.  20 

I would assume we were all there. 21 

Q. Okay.  Was anyone else in the room that you recall? 22 

A. Well, like I said, I would assume all of us were there. 23 

Q. Okay.  What about other management from H&M? 24 

A. I would assume the president was there too.  He was  25 
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in and out for a couple of days, so. 1 

Q. Who’s -- what was -- who’s the president’s name?  I need 2 

to know. 3 

A. Chuck Connors. 4 

Q. Sorry, could you say that again?  It faded out for me. 5 

A. Chuck Connors. 6 

Q. Okay.  So when you got down there to sign -- and to sign 7 

a card, could you just -- do you recall any conversations, 8 

any specific conversations? 9 

A. No. 10 

Q. Okay.  Did anyone tell you you had to sign this card? 11 

A. No, we didn’t have to sign it.  No. 12 

Q. Okay.  Why did you sign it? 13 

A. Well, because they said sign the cards. 14 

Q. Who said sign the cards? 15 

A. We were told to sign the cards. 16 

Q. But by who? 17 

A. The boss, Jesse. 18 

Q. Jesse DeGroot told you to sign the cards? 19 

A. Yes.  You got to sign these cards to go to work. 20 

Q. Did you ask anything about why you were signing cards? 21 

A. Nope.  Above my pay grade. 22 

Q. And did you actually sign the card? 23 

A. Yes, I did. 24 

Q. Okay.  So I’m going to show -- I’m going to show you a 25 
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document now or let me bring it up.   1 

  I’d like to show him General Counsel’s Exhibit 25.  I’m 2 

actually going to just focus on page -- do you see page 148, 3 

which is the first page of General Counsel’s Exhibit 25. 4 

(General Counsel's Exhibit 25 marked for identification.) 5 

 MS. DUVALL:  Is it all right if I show him that on the 6 

screen? 7 

 MR. FITZGERALD:  No objection. 8 

Q. BY MS. DUVALL:  Okay, Mr. Distel, I’m just taking a look 9 

at General Counsel’s Exhibit 25.  This first page, really the 10 

right half of that first page.  Let me know if you need me to 11 

zoom in at all. 12 

A. I’m good. 13 

Q. Do you recognize that document? 14 

A. Yes. 15 

Q. And what is it? 16 

A. That’s the -- the Union card. 17 

Q. Is that the card you were just discussing? 18 

A. Yeah, that’s the one.  Yeah. 19 

Q. Is that your signature on the doc -- form? 20 

A. Yes, it is. 21 

 MS. DUVALL:  Your Honor, I’m not going to move to admit 22 

General Counsel’s Exhibit 25 at this moment because we do 23 

have to go through the other signatures.  So ultimately, 24 

though, I will be moving to admit it.  Admitting the 25 
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document. 1 

 MR. FITZGERALD:  I would just add that this is one of 2 

the documents we hoped to have a discussion about and agree 3 

on the authenticity, particularly to the authenticity and 4 

admission of.  So while I will reserve the ability to object 5 

going forward, we still want to have a conversation on that 6 

to streamline this process. 7 

 MS. DUVALL:  That’s fine. 8 

Q. BY MS. DUVALL:  Mr. Distel, were you still a member of 9 

Teamsters Local 710 when you filled out the card to -- for 10 

Teamsters Local 822? 11 

A. Yeah. 12 

Q. Okay.  Did you revoke your membership to Teamsters Local 13 

710 when you signed this card for Teamsters Local 822? 14 

A. No. 15 

Q. Did you ever pay dues to Teamsters Local 822? 16 

A. Not that I’m aware of. 17 

Q. You testified that you had set up -- helped H&M set up 18 

quite a few other yards.  Memphis, East L.A., I know there 19 

were quite a few more in there. 20 

A. Mm-hmm. 21 

Q. On those other assignments, have you ever signed a card 22 

for a different Teamsters local? 23 

A. I couldn’t -- it was a long time ago. 24 

Q. But nothing sticks out in your memory of not doing it 25 
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before? 1 

A. Yeah, no, I can’t recall. 2 

Q. Okay.  So after you signed the card for Teamsters Local 3 

822, what did you do? 4 

A. Went to work. 5 

Q. Okay.  And when you say went to work, was that at the 6 

Norfolk Yard? 7 

A. Yes, it was. 8 

Q. All right.  And what did you do at the Norfolk Yard?  9 

What type of work? 10 

A. Loaded trains, unloaded trains. 11 

Q. Did you have a specific job title? 12 

A. I guess a spotter/operator. 13 

Q. And what type of equipment did you use? 14 

A. The hostler trucks, the side loaders, forklifts. 15 

Q. Were you training anyone at the Norfolk Yard? 16 

A. No. 17 

Q. Who do you recall working with at the Norfolk Yard?  18 

What other employees do you remember working with? 19 

A. There was Steve Frayne, Roman Senteno, John Page, Jesse 20 

DeGroot was there.  Then, you know, Desmond, and Coffey, and 21 

Balandis. 22 

Q. Did your pay rate change while you worked at the Norfolk 23 

Yard? 24 

A. No. 25 
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Q. Were you paid by the Norfolk Yard for this two-week 1 

assignment? 2 

A. No, we were paid through H&M. 3 

Q. Okay.  Did anything about your paystubs change while you 4 

were working at the Norfolk Yard that you recall? 5 

A. No, not that I recall. 6 

Q. Did you receive any bonuses for working at the Norfolk 7 

Yard? 8 

A. Not that I recall. 9 

Q. Who did you report to when you worked at the Norfolk 10 

Yard? 11 

A. Jesse. 12 

Q. This is Jesse DeGroot? 13 

A. Yes, it is. 14 

Q. Was there anyone else you reported to while you were at 15 

the Norfolk Yard? 16 

A. No. 17 

Q. Do you recall any of the local management at the Norfolk 18 

Yard while you were there? 19 

A. Nah, not really. 20 

Q. Do you recall there being local management at the 21 

Norfolk Yard? 22 

A. Yeah.  They had -- they had their railroad people in 23 

there for sure. 24 

Q. And you said you were gone for two weeks.  How did you 25 



106 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

get back to Chicago? 1 

A. We flew home. 2 

(General Counsel's Exhibit 32 marked for identification.) 3 

 MS. DUVALL:  Okay.  Your Honor, at this time, I would 4 

like to show him General Counsel’s Exhibit 32.  Is it okay if 5 

I publish that on the screen, Your Honor? 6 

 JUDGE STECKLER:  Any objection from Respondent? 7 

 MR. FITZGERALD:  32? 8 

 JUDGE STECKLER:  Yes. 9 

 MR. FITZGERALD:  What number was that?  That you called. 10 

 MS. DUVALL:  32. 11 

 MR. FITZGERALD:  Okay.  Just making sure.  No objection. 12 

Q. BY MS. DUVALL:  All right.  Mr. Distel, I’m going to, 13 

again, scroll through.  If for some reason you’re not seeing 14 

my scrolling or if anything freezes up for you, please let me 15 

know.  And this is also a two-page document.  Most of the 16 

second page is blank. 17 

 Do you recognize this document? 18 

A. Sure. 19 

Q. And what is it? 20 

A. It’s a plane ticket. 21 

Q. Okay.  Is the date on that, February 2nd, is that when 22 

you flew back? 23 

A. Yes. 24 

Q. And there’s another person on there, Steven Frayne.  Do 25 
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you recall flying back with him to Chicago? 1 

A. Yes, I do. 2 

 MS. DUVALL:  Your Honor -- 3 

Q. BY MS. DUVALL:  And did you make this flight 4 

reservation? 5 

A. No, I did not. 6 

Q. Do you know who made it? 7 

A. I would assume Jesse DeGroot did. 8 

Q. So this was just provided.  Your flight information was 9 

provided to you. 10 

A. Yes. 11 

 MS. DUVALL:  Your Honor, at this time I would offer 12 

General Counsel’s Exhibit 32 into evidence. 13 

 MR. FITZGERALD:  No objection from Respondent. 14 

 MR. ESDERS:  No objection. 15 

 JUDGE STECKLER:  General Counsel 32 is admitted. 16 

(General Counsel's Exhibit 32 received in evidence) 17 

Q. BY MS. DUVALL:  Did you return to work at the Norfolk 18 

Yard at any time after February 2nd, 2019? 19 

A. No. 20 

Q. Do you recall working, while you were at the Norfolk 21 

Yard, with anybody who had worked with a former employer?  22 

Worked -- had been working at the Norfolk Yard prior to you 23 

getting there.  Do you recall any of the people who were 24 

there? 25 
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A. No. 1 

 MS. DUVALL:  I have no further questions for direct 2 

examination at this time, Your Honor. 3 

 JUDGE STECKLER:  Mr. Esders, do you have any questions? 4 

 MR. ESDERS:  I do not. 5 

 JUDGE STECKLER:  I have a couple of questions before 6 

Respondent cross-examines you. 7 

 Mr. Distel, how many times did you speak with 8 

Respondent’s Counsel before this hearing? 9 

 THE WITNESS:  Just once. 10 

 JUDGE STECKLER:  Can you provide me a little bit -- did 11 

he contact -- they contact you, or did you contact him? 12 

 THE WITNESS:  No, I contacted them. 13 

 JUDGE STECKLER:  Did you have questions for Respondent’s 14 

Counsel? 15 

 THE WITNESS:  No, I just kept getting this in the mail 16 

and so I reached out to Jesse DeGroot to see what is this?  17 

Do I have to follow up on this?  Is this for real?  And he 18 

said I can’t give you any advice, but here’s our attorney’s 19 

number, call him and he’ll talk to you. 20 

 JUDGE STECKLER:  Okay. 21 

 Mr. Fitzgerald, are you cross-examining today? 22 

 MR. FITZGERALD:  I am.  Can I have five minutes to go 23 

through my notes and prep the outline? 24 

 JUDGE STECKLER:  Yes, we’ll go off the record for five 25 
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minutes. 1 

 COURT REPORTER:  We’re off the record. 2 

(Off the record from 2:07 p.m. until 2:14 p.m.) 3 

 COURT REPORTER:  On the record. 4 

 JUDGE STECKLER:  Mr. Fitzgerald, you may inquire. 5 

 MR. FITZGERALD:  Thank you, Your Honor. 6 

 I just wanted to first inquire to everyone, is  7 

there -- are you still hearing a echo when I speak? 8 

 MS. DUVALL:  Yes.  And there’s also like a rustling  9 

of -- but that’s probably just paper sound.  That’s the other 10 

sound I hear. 11 

 MR. FITZGERALD:  That’s -- that’s -- yes.  Or typing in 12 

the background.  I can’t help that, necessarily. 13 

 MS. DUVALL:  Sorry, is your mic just really close to 14 

you, maybe? 15 

 MR. FITZGERALD:  It’s the mic in the room, and so I’ll 16 

turn it down a little bit, is that easier to hear? 17 

 MS. DUVALL:  That’s better, yeah.  From my perspective. 18 

 MR. FITZGERALD:  Okay.  I’m not trying to be difficult.  19 

Can you hear me, Mr. Distel? 20 

 THE WITNESS:  Yes, I can. 21 

 MR. FITZGERALD:  Okay.  Great.  If there’s -- someone, 22 

please interrupt me if there’s an echo that comes up. 23 

CROSS-EXAMINATION 24 

Q. BY MR. FITZGERALD:  My name is Mr. Brendan Fitzgerald, 25 



110 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Mr. Distel.  I know we spoke in the past.  I’m an attorney 1 

for H&M and I’m going to ask you questions today.  My goal is 2 

to try and not talk over you while you give answers.  Give me 3 

a chance to get my questions fully out to you.  I have a hard 4 

time with that sometimes. 5 

 You testified a few minutes ago that you had 6 

previously -- you previously traveled to -- for H&M; is that 7 

correct? 8 

A. Yes. 9 

Q. What are the reasons you typically travel? 10 

A. To start up if the company, H&M, would get awarded a new 11 

yard, we would go and start it up.  If other yards that we 12 

had, like the Marion, Arkansas yard needed help, we would go 13 

down and help; stuff like that. 14 

Q. Okay.  And you would go and do it.  They would want 15 

their folks to come on the yard to help -- operations, right? 16 

A. Yes. 17 

Q. And you know how H&M does things, right? 18 

A. Yes. 19 

Q. You know the procedures, correct? 20 

A. Yes, I do. 21 

Q. And how to operate the equipment. 22 

A. Yes, I do. 23 

Q. And you work hard. 24 

A. Yes. 25 



111 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. And you’re -- you’re a reliable member of the team so 1 

they can bring you in and make sure that the terminal runs 2 

smoothly -- the ramp runs smoothly when they start up, right? 3 

A. Yes. 4 

Q. And would you agree that it’s important to have the 5 

terminal up and running quickly? 6 

A. Oh, yeah. 7 

Q. Why’s that? 8 

A. Well, you don’t want to look bad going in your first 9 

day.  You want a seamless transition. 10 

Q. So you want to be able to -- to make the trains run on 11 

time, as it were, right? 12 

A. That’s right. 13 

Q. Could you lose the contract if you didn’t? 14 

A. Yeah.  Yeah, contracts would be in jeopardy.  Fines.  15 

All that stuff. 16 

Q. Could you -- excuse me.  Could you affect other 17 

contracts potentially? 18 

 MS. DUVALL:  Objection.  Lack of foundation on his 19 

knowledge for that. 20 

 JUDGE STECKLER:  Sustained. 21 

 MR. FITZGERALD:  Okay. 22 

Q. BY MR. FITZGERALD:  In your experience of 20-some years 23 

working for H&M, have you experienced contracts being lost? 24 

A. Yes. 25 
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Q. Okay.  The -- in your experience, is the operations, the 1 

fluid operations of terminal impact whether H&M or another 2 

contractor keeps the ramp? 3 

A. Yes. 4 

Q. Okay.  So you’re saying it’s possible to lose a ramp as 5 

a contractor if you’re not operating smoothly, correct? 6 

A. Absolutely. 7 

Q. Great.  You testified that your job was a spotter; is 8 

that right? 9 

A. Yes. 10 

Q. Is that -- is that position also called a crane 11 

operator? 12 

A. It’s a spotter operator.  Spotter drives the hostler 13 

truck, and the operator runs the machines. 14 

Q. Thank you.  That’s -- had something confused there.  I 15 

appreciate it.  So you’re a hostler driver.  Some might call 16 

it a yard jockey, depending on where you are, right? 17 

A. Yeah.  Yeah, there’s a lot of -- more. 18 

Q. Okay.  It’s important that the team works together, 19 

right? 20 

A. Yes. 21 

Q. Okay.  Can you describe how your, as a -- as a yard 22 

jockey or the spotter, how your -- that role works into a 23 

terminal operations? 24 

A. Well, you just keep rolling and you hope everyone’s 25 
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rolling at the same pace to keep things moving. 1 

Q. What happens if people aren’t rolling at the same pace? 2 

A. Then people feel like they’re doing more work and people 3 

don’t like doing more work than the other guy. 4 

Q. It affects operations? 5 

A. Yeah; slows things down. 6 

Q. It affects whether the trains run on time, right? 7 

A. That’s right. 8 

Q. Okay.  In your other travel trips, did you -- do you 9 

normally -- when you -- when you’re doing travel, I should 10 

say, for H&M, do you normally know how long a -- an 11 

assignment would be? 12 

A. No, not really.  I mean, a lot of my travel was in my 13 

20s, when I was 20 years old, so it didn’t really matter at 14 

that point.  But then, you know, when you get older you got 15 

different responsibilities and different time frames. 16 

Q. Was this a different assignment?  Strike that.  Let  17 

me -- let me clarify my question. 18 

 You testified earlier that you had -- could give them 19 

two weeks; is that right? 20 

A. Yes. 21 

Q. Is that typical when you start travel assignment? 22 

A. I mean now, you know, I’m married, I got to discuss with 23 

my wife to see how long I could, you know, be away and Super 24 

Bowl was coming up and had to be home for the Super Bowl. 25 
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Q. Okay.  So is that -- is that a yes, it’s atypical to 1 

have a short amount of time? 2 

A. Yeah, I mean, I think two weeks was pretty -- a good 3 

amount of time. 4 

Q. You testified when you got there, you assumed that Jesse 5 

was at -- was at breakfast with you when the Local 822 guys 6 

were there; is that right? 7 

A. Yes. 8 

Q. You don’t recall specifically though, do you? 9 

A. No.  I’m not 100 percent that he was there or not. 10 

Q. Okay.  And I’m -- I’ll ask the same question about 11 

Mr. Connors.  You said you assumed that he would be at 12 

breakfast with you, with the 822 guys, but you don’t recall, 13 

specifically, do you? 14 

A. No, not really.  I mean, it was early morning.  I’m more 15 

of an afternoon type person, so. 16 

Q. Okay.  You testified you didn’t have to sign a card, 17 

right? 18 

A. Right. 19 

Q. Do you know if everyone signed cards? 20 

A. I think everybody did, but I’m not a hundred percent on 21 

that. 22 

Q. Okay. 23 

 JUDGE STECKLER:  Mr. Distel, when you’re talking about 24 

signing cards, did they just hand you the cards and say sign 25 
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it?  Or did someone say to work there you had to sign a card? 1 

 THE WITNESS:  I believe the papers were on the table and 2 

they said sign these and go to work. 3 

 JUDGE STECKLER:  And of your colleagues, did anyone ask 4 

any questions about that? 5 

 THE WITNESS:  No, not really.  We’re not the -- don’t 6 

really ask the questions type. 7 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, you may 8 

continue. 9 

Q. BY MR. FITZGERALD:  You weren’t -- you weren’t told 10 

there’d be any consequences if you didn’t sign a card, right? 11 

A. No. 12 

Q. When you got to the Yard on the 23rd of January 2019, do 13 

you recall what you did? 14 

A. We got to the Yard, we did a lap around to see the 15 

layout of the land and went to work.  Got in the machines, 16 

got in the trucks, got to work. 17 

Q. Okay.  Do you recall, at any point in time, whether 18 

there were individuals hired while you were working there? 19 

A. Not that I’m aware of.  No. 20 

 JUDGE STECKLER:  Mr. Fitzgerald, we can only see you 21 

from the nose up.  There we go. 22 

 MR. FITZGERALD:  Sorry.  Sorry, I was -- I’m reading -- 23 

I’m leaning back, reading on my computer.  I apologize.  I 24 

should lock my chair so I can’t do that. 25 
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 I don’t have any other questions, Your Honor. 1 

 JUDGE STECKLER:  Any re-direct, Ms. Duvall? 2 

 MS. DUVALL:  No, Your Honor. 3 

 JUDGE STECKLER:  Anything from you Mr. Esders? 4 

 MR. ESDERS:  Your Honor, if I may. 5 

 JUDGE STECKLER:  Yes, please. 6 

 MR. ESDERS:  Thank you. 7 

REDIRECT EXAMINATION 8 

Q. BY MR. ESDERS:  Mr. Distel, you testified that the Union 9 

cards in Norfolk were signed at the breakfast area.  Was that 10 

at the hotel? 11 

A. Yes. 12 

Q. How far away was the hotel from the worksite? 13 

A. Maybe 15 minutes. 14 

Q. Were the Union representatives there that morning when 15 

you signed the cards? 16 

A. Yes. 17 

Q. Do you know who invited them? 18 

A. No, I do not. 19 

Q. Okay.  And that morning when you signed the cards, do 20 

you recall if they spoke to you and the other employees 21 

about -- about the Union?  About 822.  Did they give you a 22 

pitch about why you should sign the cards? 23 

A. If they did, I don’t remember. 24 

Q. Okay.  Do you remember anything, them saying anything? 25 
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A. No, not really.  I just remember a couple guys in suits. 1 

 MR. ESDERS:  Okay.  No more questions. 2 

 JUDGE STECKLER:  Anything from General Counsel? 3 

 MS. DUVALL:  No, Your Honor. 4 

 JUDGE STECKLER:  Mr. Fitzgerald? 5 

 MR. FITZGERALD:  No, Your Honor. 6 

 JUDGE STECKLER:  Mr. Distel, you’re about to be excused 7 

from the hearing.  You may be recalled at some point.  This 8 

hearing is probably going to go through March, off and on.  9 

In the meantime, please do not discuss your testimony with 10 

anybody and I’m sure somebody will be in touch with you 11 

afterwards so that you can discuss it if you so desire.  This 12 

is under an order from me about trying to keep the witnesses 13 

separate. 14 

 Thank you for your time, and we will go off the record 15 

for 5 minutes while General Counsel gets her next witness. 16 

 Off the record. 17 

 COURT REPORTER:  We’re off the record. 18 

(Off the record from 2:26 p.m. to 2:28 p.m.) 19 

 COURT REPORTER:  We’re on the record. 20 

 JUDGE STECKLER:  Thank you, Ms. Belt.   21 

  General Counsel may call her next witness. 22 

 MS. DUVALL:  Calling Steven Frayne. 23 

 JUDGE STECKLER:  My Frayne, please raise your -- please 24 

raise your right hand.  25 
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(Whereupon, 1 

STEVEN FRAYNE 2 

was called as a witness by and on behalf of the General 3 

Counsel and, after having been duly sworn, was examined and 4 

testified as follows:) 5 

 JUDGE STECKLER:  Please state your name and spell it for 6 

the record. 7 

 THE WITNESS:  Steven Frayne; S-t-e-v-e-n, F-r-a-y-n-e. 8 

 JUDGE STECKLER:  Mr. Frayne, because we’re on Zoom 9 

technology, I do have a few -- you can wait -- lower your 10 

hand, please.  I do have a few questions.  Is that a White 11 

Sox shirt, for starters? 12 

 THE WITNESS:  Yes, it is.  Die-hard White. 13 

 JUDGE STECKLER:  Die-hard White Sox fan, okay.  Besides 14 

that, because we’re on Zoom, there’s a few things you need to 15 

know, and I have to check. 16 

 Do you have anybody else in the room with you? 17 

 THE WITNESS:  No. 18 

 JUDGE STECKLER:  Do you have any documents there with 19 

you? 20 

 THE WITNESS:  No. 21 

 JUDGE STECKLER:  Okay.  Have you talked to anybody about 22 

the case before today?  Besides -- 23 

 THE WITNESS:  Just as talk? 24 

 JUDGE STECKLER:  -- just General Counsel – just the 25 
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General Counsel.  Have you talked -- talked to General 1 

Counsel about the case today? 2 

 THE WITNESS:  Yes, that’s it. 3 

 JUDGE STECKLER:  Okay.  At some point, one of -- one or 4 

other of the attorneys may give an objection.  The audio has 5 

a little bit of lag, so please give me an opportunity to rule 6 

before you give an answer.  Okay? 7 

 THE WITNESS:  Okay. 8 

 JUDGE STECKLER:  All righty.  Ms. Duvall or Ms. Eitzen, 9 

who’s questioning today? 10 

 MS. DUVALL:  I am, Your Honor. 11 

DIRECT EXAMINATION 12 

Q. BY MS. DUVALL:  Good morn -- good afternoon, Mr. Frayne.  13 

Did you receive -- 14 

A. Good afternoon. 15 

Q. Good afternoon.  Did you receive a subpoena to testify 16 

here today? 17 

A. Yes, I did. 18 

Q. Okay.  Are you familiar with H&M International 19 

Transportation? 20 

A. Yes, I am. 21 

Q. How are you familiar with H&M? 22 

A. I’ve been working with them for 20 years. 23 

Q. When did you first start working with H&M? 24 

A. 2001. 25 
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Q. What location did you -- were you initially working  1 

at -- for H&M at? 2 

A. Global 1 and North Lake. 3 

Q. And what City is that in? 4 

A. Chicago, Illinois. 5 

Q. Okay.  How long did you work at the Global 1 location 6 

for H&M? 7 

A. The Global 1 location? 8 

Q. Yes. 9 

A. I mean I started at Global 2 -- my fault.  I’m sorry, 10 

Global 2 I started at in 2001. 11 

Q. Okay.  And then how long did you work at the Global 2 12 

location? 13 

A. Until 2014. 14 

Q. Okay.  And what was the next location you worked at? 15 

A. Global 1.  Global 1.  I’m sorry. 16 

Q. You worked at Global 1 starting in 2014? 17 

A. Yes. 18 

Q. And where is the Global 2 location? 19 

A. It’s in North Lake. 20 

Q. So they’re -- both of them were in Chicago? 21 

A. Yeah, they’re both in Chicago. 22 

Q. And how long did you work at the Global 1 location? 23 

A. Six years. 24 

Q. Okay.  And after the Global 1 location, did you work  25 
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at -- for any other locations for H&M after that? 1 

A. The Landers location on 79th and Western for about two 2 

months. 3 

Q. Is that also in Chicago? 4 

A. Yes. 5 

Q. Okay.  When did you stop working for H&M? 6 

A. Maybe June or July of last year. 7 

Q. Meaning 2020? 8 

A. Yeah.  2020. 9 

Q. All right. 10 

(General Counsel's Exhibit 36 marked for identification.) 11 

 MS. DUVALL:  Your Honor, I would like to show Mr. Frayne 12 

General Counsel’s Exhibit 36 on the screen; is that all 13 

right? 14 

 JUDGE STECKLER:  Yes, please. 15 

 MS. DUVALL:  Okay. 16 

Q. BY MS. DUVALL:  Mr. Frayne, can you see the document I’m 17 

now sharing on the screen? 18 

A. Yes. 19 

Q. Okay.  And let me know if I need to zoom in at all for 20 

you or anything like that. 21 

 So first of all, I’m going to ask, is that your 22 

handwriting on this document? 23 

A. Yes. 24 

Q. I’m going to scroll through the first four pages of the 25 
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document to start and then I’ll have some questions.  If you 1 

need me to stop or go back at any point, please let me know. 2 

 Is that your signature at the bottom of this document? 3 

A. Yes. 4 

Q. And do you -- these first four pages, do you know what 5 

this document is? 6 

A. The first four pages, application, emergency contacts, 7 

who have you worked with in the past.  Stuff like that. 8 

Q. Is this an application that you completed, you filled 9 

out? 10 

A. Yes. 11 

Q. And who did you fill it out to work with? 12 

A. H&M. 13 

Q. Okay.  Was this your original application to work for 14 

H&M back in 2001? 15 

A. Yes. 16 

Q. Okay.  Is it a true and accurate copy of the application 17 

that you submitted back in 2001 to H&M? 18 

A. Yes.  That -- that’s 20 years ago.  Yeah, it looks like 19 

it. 20 

Q. Okay.  But it is your handwriting and that was your 21 

signature? 22 

A. Yes. 23 

Q. Okay. 24 

A. Yes, that is my signature. 25 
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Q. Okay.  So now I’m going to go scroll through -- give me 1 

one second.  I’m going to scroll through -- can you still see 2 

me scrolling through? 3 

A. Yes. 4 

Q. All right, I’m going to scroll through.  I’m starting 5 

here.  This is -- this is another -- I’m going to start here 6 

with -- where it says 06/20/02.  And I’m going to scroll 7 

through the next four pages of the document. 8 

 And is this also your signature? 9 

A. Yes.  Yes. 10 

Q. Okay.  And do you know what this document is? 11 

A. I think that was when I filled -- when I filled it out 12 

in ’01, I had a emergency.  I had to leave and then I came 13 

back a couple months later.  Family emergency. 14 

Q. And is this a true and accurate copy of an application 15 

that you submitted to work for H&M in 2002? 16 

A. Yes, that’s my handwriting. 17 

Q. Okay.  So I’m going to scroll through then -- I’m going 18 

to go, first, the bottom of this document and start on the -- 19 

so that’s the end of 2002.  Then I’m going to start and 20 

scroll through the next four pages of this document.  So 21 

first, this one doesn’t have a date at the top, but is that 22 

your handwriting on this document? 23 

A. Yes. 24 

Q. Okay.  I’m going to scroll through the next four pages. 25 
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Is that your signature there at the bottom of the document? 1 

A. Yes. 2 

Q. And do you recognize this document? 3 

A. Yes. 4 

Q. All right.  And what is it? 5 

A. That document is the one I filled out in 2014 to go back 6 

to Global One with H&M. 7 

Q. Okay.  And is it a true and accurate copy of the 8 

application you submitted in 2014? 9 

A. Yes. 10 

 MS. DUVALL:  Your Honor, at this point I’d like to move 11 

to admit the entirety of General Counsel’s Exhibit 36 of the 12 

applications. 13 

 MR. FITZGERALD:  36 contains two additional pages which 14 

don’t appear to have been -- it’s not -- 15 

 MS. DUVALL:  I can scroll through more.  I’m sorry. 16 

Q. BY MS. DUVALL:  Mr. Frayne, do you recognize this 17 

document? 18 

A. Yes. 19 

Q. What is it? 20 

A. That’s the signature that I signed to work for H&M in 21 

2014. 22 

Q. Is that your handwriting on the document? 23 

A. Yes. 24 

Q. And this document right here, do you recognize this 25 
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document?  Did you -- did you receive a copy of this 1 

document? 2 

A. Yes. 3 

Q. Okay.  And what is this document?  I can scroll to the 4 

bottom of it so that you -- 5 

A. That’s for contact, human resources, the phone numbers, 6 

the benefits, and all that other stuff.  My medical, vision, 7 

and all that.  My insurance. 8 

Q. And did you receive that back in 2014? 9 

A. Yes, I did. 10 

 MS. DUVALL:  Your Honor, now I’d move to -- move to 11 

admit the entirety of General Counsel’s Exhibit 36 into 12 

evidence. 13 

 MR. FITZGERALD:  No objection from Respondent. 14 

 MR. ESDERS:  No objection. 15 

 JUDGE STECKLER:  General Counsel 36 is admitted. 16 

(General Counsel's Exhibit 36 received in evidence.) 17 

Q. BY MS. DUVALL:  Mr. Frayne, are you familiar with 18 

Teamsters Local Union 710? 19 

A. Yes. 20 

Q. Okay.  Are -- were you ever a member of Teamsters Local 21 

Union 710? 22 

A. I’ve been a member since 2014. 23 

Q. So as a member, did you ever sign a card to be 24 

represented by Teamsters Local 710? 25 
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A. Yes, I did sign a union card. 1 

(General Counsel's Exhibit 37 marked for identification.) 2 

 MS. DUVALL:  Your Honor, I’m going to -- I’d like to 3 

show Mr. Frayne General Counsel’s Exhibit 37 on the screen.  4 

Is that all right if I do that? 5 

 JUDGE STECKLER:  Please. 6 

Q. BY MS. DUVALL:  Mr. Frayne, I know that there’s a 7 

redaction on this document, but other than the redaction, do 8 

you recognize this document? 9 

A. Yes, I do. 10 

Q. What is it? 11 

A. It’s a union application to become a 710 union member, a 12 

Teamster member. 13 

Q. Okay.  And is this the application you were just talking 14 

about, the card you were just discussing? 15 

A. Yeah.  That’s what I -- yeah, that’s what I signed.  16 

Yes. 17 

Q. Is this a true and accurate copy of what you signed back 18 

in 2014 to join Teamsters Local 710? 19 

A. Yes. 20 

 MS. DUVALL:  Your Honor, at this time, I’d move to admit 21 

General Counsel’s Exhibit 37 into evidence. 22 

 MR. FITZGERALD:  No objection from Respondent. 23 

 MR. ESDERS:  No -- 24 

 JUDGE STECKLER:  Mr. Esders, I think you cut out before 25 
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you finished. 1 

 MR. ESDERS:  Apologies.  I said no objection. 2 

 JUDGE STECKLER:  Thank you.  General Counsel 37 is 3 

admitted. 4 

(General Counsel's Exhibit 37 received in evidence.) 5 

Q. BY MS. DUVALL:  While you -- Mr. Frayne, while you were 6 

employed by H&M, did you ever rescind your Teamsters 710 7 

membership? 8 

A. Did I ever -- what do you mean by that? 9 

Q. Rescind.  Take it back.  Tell them that you weren’t 10 

going to -- were no longer going to be a member of Teamsters 11 

Local 710. 12 

A. No, I have not. 13 

Q. Did you ever pay dues to Teamsters Local 710? 14 

A. Yes, I do. 15 

Q. When did you first start paying dues to Teamsters 16 

Local 710? 17 

A. Maybe January somewhere.  2015, maybe. 18 

Q. And have you paid dues to Teamsters Local 710 since 19 

January of 2015? 20 

A. Every month. 21 

Q. Okay.  And how are those dues paid? 22 

A. The company takes it out of our check every month. 23 

Q. In January of 2019, what was your job title with H&M? 24 

A. Hostler and crane operator. 25 
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Q. Okay.  So as a hostler, what just generally were your 1 

duties? 2 

A. To move containers, line up chassis, strip tracks, bring 3 

out work orders. 4 

Q. And you said you were also a crane operator.  What are 5 

your duties there? 6 

A. Load the trains and unload the trains. 7 

Q. Okay.  How does that work?  For some of us who’ve never 8 

been on the yard before, how does that work? 9 

A. Well, a hostler, known as a spotter, would bring out the 10 

containers and then you would have a ground man, a tie down 11 

man, to unlock them.  And then you would load them, the 12 

bottom, and then you would load the top. 13 

Q. And the crane loads the top or -- 14 

A. Yes, the crane does load them up. 15 

Q. Okay.  Are you familiar with the Norfolk Portlock 16 

Intermodal Yard located at 1710 Atlantic Avenue in 17 

Chesapeake, Virginia? 18 

A. Yeah.  I worked there. 19 

Q. Okay.  And when did you work down at the Norfolk Yard? 20 

A. Two years.  We’re talking two years ago.  Around in 21 

January. 22 

Q. When did you first hear about the opportunity to work at 23 

the Norfolk Yard? 24 

A. Probably a couple weeks before. 25 
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Q. Who did you hear about it from? 1 

A. Jesse DeGroot. 2 

Q. Who’s Jesse DeGroot? 3 

A. I guess he’s the regional manager or vice president of 4 

the company. 5 

Q. Did you know Jesse DeGroot before he told you about this 6 

opportunity down at the Norfolk Yard? 7 

A. Yes, I did. 8 

Q. Okay.  And how did you know him? 9 

A. Because at one time he was our terminal manager at 10 

Global 1. 11 

Q. And when Mr. DeGroot told you about this opportunity at 12 

the Norfolk Yard, what did he tell you? 13 

A. That he had a opportunity to send a couple of us down 14 

there for a startup.  That means, as a startup, that we would 15 

go down there and train people that we were taking the yard 16 

over. 17 

Q. And did he tell you anything else about that startup? 18 

A. No. 19 

Q. Did he tell you how long you would work at the Norfolk 20 

Yard? 21 

A. For a couple weeks. 22 

Q. Have you ever, prior to the Norfolk Yard, going to the 23 

Norfolk yard, had you ever traveled for H&M previously to set 24 

up a yard? 25 
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A. Yes, I did. 1 

Q. Okay.  What yards did you travel to set up for H&M? 2 

A. The East -- the East L.A. yard in California. 3 

Q. Were there any others? 4 

A. That’s it. 5 

Q. Okay.  After the Norfolk Yard, did you ever set up any 6 

other yards for H&M? 7 

A. Nope. 8 

Q. When you went to the East L.A. Yard, how long were -- 9 

did you stay to work at that yard? 10 

A. Four weeks. 11 

Q. For your travel assignment to the Norfolk Yard, did you 12 

have to apply for that assignment? 13 

A. No. 14 

Q. Did you fill -- have to fill out any sort of written 15 

documentation in order to go to the Norfolk Yard? 16 

A. No. 17 

Q. How did you travel to the Norfolk Yard? 18 

A. Airplane. 19 

Q. Do you recall when you flew down to the Norfolk Yard? 20 

A. The 19th -- January, maybe 17th, 18th, 19th, around in 21 

there, I think. 22 

Q. If I showed you the actual flight record, would it help? 23 

A. Probably. 24 

 MS. DUVALL:  Your Honor -- 25 
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THE WITNESS:  I mean, it was two years ago. 1 

  MS. DUVALL:  Yeah.  Your Honor, I’m going to show 2 

Mr. Frayne General Counsel’s Exhibit 31 that’s already in 3 

evidence. 4 

Q. BY MS. DUVALL Do you recognize this document? 5 

A. Yes. 6 

Q. And that January 21st date, is that the date you recall 7 

flying down?  Does that help? 8 

A. Might have to blow it up a little bit. 9 

Q. Certainly.  How about now? 10 

A. Yeah, January 15th. 11 

Q. January 15th, or January 21st? 12 

A. No, January 15th. 13 

Q. You flew down on January 15th. 14 

A. No, wait.  Nah, I think that’s when -- 15 

Q. Sorry, we lost you there.  You’re muted.  You got to 16 

unmute. 17 

A. Okay.  There we are. 18 

Q. So sorry. 19 

A. Are you there? 20 

Q. Yeah, we’re here. 21 

A. Sorry about that. 22 

Q. If you can repeat yourself, just because we lost you 23 

there. 24 

A. Whatever, I flew down January 15th.  Whatever -- no that 25 
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expired January 15th.  Yeah, whenever they booked my -- I 1 

didn’t do none of my booking.  H&M did all that. 2 

Q. Okay.  So whatever date is on your flight record is the 3 

date you flew down? 4 

A. Yes. 5 

Q. Okay.  So there were other people mentioned on that 6 

flight record.  Peter Distel, Roman Senteno.  Are you 7 

familiar with them? 8 

A. Yes, I am. 9 

Q. How do you know them? 10 

A. I worked with them for the last eight, nine years. 11 

Q. And where did you work with them? 12 

A. I worked -- I know -- I worked with them -- met them at 13 

Global One when I went over to Global One in 2014. 14 

Q. And there were a few other people on that flight record; 15 

Desmond, Steven Coffey, and Mike Balandis.  Are you familiar 16 

with those individuals? 17 

A. I really don’t know of them.  I met them a couple times 18 

when I was down there. 19 

Q. When you were down where? 20 

A. At Virginia.  And then I -- then I know of them when I 21 

worked at 79th Street because they’re from 79th Street. 22 

Q. Okay.  And that’s a different yard? 23 

A. Yes. 24 

Q. Which yard is that? 25 
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A. That’s the Landers Yard at 79th and Western. 1 

Q. Where did you stay when you were down at the Norfolk 2 

Yard? 3 

A. A hotel. 4 

Q. Do you recall which hotel? 5 

A. No.  To be honest, nope. 6 

Q. Did you book your own hotel or did somebody book it for 7 

you? 8 

A. The Company did it. 9 

(General Counsel's Exhibit 34 marked for identification.) 10 

 MS. DUVALL:  Your Honor, I’m going to show -- I’d like 11 

to show Mr. Frayne General Counsel’s Exhibit 34, if that’s 12 

all right. 13 

 JUDGE STECKLER:  Make it so. 14 

Q. BY MS. DUVALL:  Mr. Frayne, I’m showing you General 15 

Counsel’s Exhibit 34.  If you need me to zoom in or anything, 16 

please let me know.  I’ll scroll through it.  It is also a  17 

two-page document. 18 

A. Yes. 19 

Q. Do you need me to zoom in at all or anything like that? 20 

A. No. 21 

Q. Okay.  Do you recognize this document? 22 

A. Yes. 23 

Q. What is it? 24 

A. That’s the reservation for the hotel. 25 
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Q. Is this the hotel you stayed at while you were in 1 

Norfolk? 2 

A. Yes. 3 

Q. It has arrive on January 21st and depart on February 4 

2nd.  Were those the dates you stayed at that hotel? 5 

A. Yes. 6 

 MS. DUVALL:  Your Honor, at this time, I’d offer General 7 

Counsel’s Exhibit 34 into evidence. 8 

 MR. FITZGERALD:  No objection from Respondent. 9 

 MR. ESDERS:  No objection. 10 

 JUDGE STECKER:  General Counsel 34 is admitted. 11 

(General Counsel's Exhibit 34 received in evidence.) 12 

Q. BY MS. DUVALL:  So when you flew into Norfolk, back on 13 

January 21st, did you go to the Norfolk Yard right away? 14 

A. No. 15 

Q. Okay.  What did you do? 16 

A. We went to the hotel. 17 

Q. Do you know how long -- how many days you were in 18 

Norfolk before going to the Norfolk Yard? 19 

A. Two days. 20 

Q. Are you familiar with Teamsters Local Union 822? 21 

A. Nope. 22 

Q. Okay.  Did you ever fill out a card to be represented by 23 

Teamsters Local Union 822? 24 

A. Yes. 25 
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Q. Okay.  When did you fill out the card to be represented 1 

by Teamsters Local Union 822? 2 

A. The next -- the next day we were at the hotel. 3 

Q. The day after you flew in? 4 

A. Yeah, the day after we flew in. 5 

Q. Okay.  And where did you fill out that card? 6 

A. At the hotel in the lobby, or lunchroom, or lobby, 7 

whatever it was. 8 

Q. Okay.  And who was there when you went to fill out that 9 

card? 10 

A. All the workers that came there and Jesse DeGroot, and 11 

the Union. 12 

Q. Okay.  And so you -- when you say all the workers that 13 

came there, are you talking about the guys that came in from 14 

Chicago that we just talked about? 15 

A. Yes.  Yes, from Chicago that came in. 16 

Q. Okay.  And you said the Union.  When you say the Union, 17 

which union are you referring to? 18 

A. The union that we filled out for.  The union card. 19 

Q. Teamsters 822? 20 

A. Yeah, 822. 21 

Q. Do you recall any of those union officials’ names? 22 

A. No, I do not. 23 

Q. Okay.  Did Mr. DeGroot say anything to you about signing 24 

this card? 25 
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A. He just asked us to fill -- the Union’s coming down, can 1 

we all get together and meet in the lunchroom.  And I -- and 2 

we all got together, and he’s like, would you guys sign these 3 

cards.  And then yes, then we started filling out all the 4 

Union paperwork, and then we went to work.  About an hour and 5 

a half after that, I think it was. 6 

Q. Did Mr. DeGroot tell you why he was asking you to sign 7 

these cards? 8 

A. No.  He just asked us to fill out the Union cards. 9 

Q. Did you ask why you had to sign union cards? 10 

A. No. 11 

Q. Did you hear anyone else ask why you had to fill out 12 

these union cards? 13 

A. Not that I recall. 14 

Q. Was Mr. Connors there when you filled out these union 15 

cards? 16 

A. He might have been there, but I didn’t -- I didn’t see 17 

him in the building. 18 

Q. Were you -- sorry.  Go ahead. 19 

A. I didn’t see him in the building.  He might have been 20 

there. 21 

Q. Were you still a member of Teamsters Local 710 when you 22 

filled out this card for Teamsters Local 822? 23 

A. Yes. 24 

Q. Did you have to revoke your membership in Teamsters 25 
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Local 710? 1 

A. Nope. 2 

Q. Did you ever pay dues to Teamsters Local 822? 3 

A. Nope. 4 

 MS. DUVALL:  Your Honor, I am going to show Mr. Frayne 5 

on the screen General Counsel’s Exhibit 25.   6 

  In this particular case, the second -- of General 7 

Counsel’s Exhibit 25.  The Bates number is GC page 149.  For 8 

use of reference, in the PDF of the -- to the 51.  That’s PDF 9 

page 105.   10 

  Is it all right if I show that to Mr. Frayne? 11 

 JUDGE STECKLER:  Please. 12 

Q. BY MS. DUVALL:  All right.  Mr. Frayne, I’m showing you 13 

on the screen, a document, and really I want you to look at  14 

the -- the left half of the document.  Let me know if you 15 

need me to zoom in at all. 16 

A. Can you please zoom in a little bit? 17 

Q. Absolutely. 18 

A. That’s good. 19 

Q. I know there’s a couple redactions but -- 20 

A. Stop. 21 

Q. Do I need to do something? 22 

A. Nah, that’s good right there. 23 

Q. Okay.  I know there’s a couple of the redactions, but 24 

other than the redactions, do you recognize this document? 25 
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A. Yes, I do. 1 

Q. And what is it? 2 

A. That’s for the -- be a union member of the local. 3 

Q. Local 822? 4 

A. Yes.  822. 5 

Q. Is this the document -- the card you were just 6 

testifying about moments ago? 7 

A. Yep.  Yes. 8 

Q. And is that your signature on the document? 9 

A. Yes, it is. 10 

Q. Okay. 11 

 MS. DUVALL:  And once again, Your Honor, I’m not going 12 

to offer it at the moment.  I know we still need to talk with 13 

Respondent’s Counsel about the documents overall, but I’d 14 

have to go through each of these cards with the witnesses, 15 

so -- 16 

 JUDGE STECKLER:  Understood. 17 

 I do have a question, Mr. Frayne.  The date on the 18 

application and employment date are listed as January 17th.  19 

But am I understanding correctly that you actually signed it 20 

on the 20th? 21 

 THE WITNESS:  Yes.  We -- whenever we got there -- 22 

whenever we landed, the next day is when we met up.  So I 23 

don’t know if they might have back dated it or we just asked 24 

what the date was and we just signed 1-17, but I didn’t land 25 
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on 1-17 there.  Whatever my flight was to land there, that’s 1 

when I land. 2 

 JUDGE STECKLER:  Okay.  Is that your handwriting that 3 

says 1-17-19? 4 

 THE WITNESS:  Yes. 5 

 JUDGE STECKLER:  Were -- were you told to sign 1-17-19? 6 

 THE WITNESS:  I don’t recall.  I mean that’s two years 7 

ago. 8 

 JUDGE STECKLER:  Okay. 9 

 Ms. Duvall, you may continue. 10 

Q. BY MS. DUVALL:  You testified that you were -- you had 11 

previously done a travel assignment to the East L.A. Yard.  12 

Did you sign a similar card when you went to the East L.A. 13 

Yard? 14 

A. No. 15 

Q. Okay.  Do you know why you didn’t sign a card -- similar 16 

card when you went to the East L.A. Yard? 17 

A. No.  Have no clue. 18 

Q. Okay.  Did anyone ask you to sign a card when you went 19 

to the East L.A. Yard? 20 

A. Nope. 21 

Q. Do you know if the East L.A. Yard had a union there? 22 

A. From what I understand, I don’t think they were union. 23 

Q. All right.  Going back to the time at the Norfolk Yard, 24 

what type of work did you perform at the Norfolk Yard? 25 
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A. Hostler, spotter. 1 

Q. And just generally, what type of equipment, then, did -- 2 

were you using at the Norfolk Yard? 3 

A. The hostler trucks. 4 

Q. And what generally were you doing there? 5 

A. Lining up tracks, bringing out work orders, tying down. 6 

Q. Did you train anyone at the Norfolk Yard? 7 

A. Nope. 8 

Q. While you were at the Norfolk Yard, who did you work 9 

with? 10 

A. Pete, Roman, John Page, some of the other guys from 11 

Chicago.  And I think two -- two guys that they left there 12 

that they kept to work with them that used to be there from 13 

the old company, I guess. 14 

Q. Do you recall the names of the people from the old 15 

company? 16 

A. No, I do not. 17 

Q. Okay. 18 

 JUDGE STECKLER:  Mr. Frayne, was the facility using OCR 19 

technology to move the trailers, if you know? 20 

 THE WITNESS:  What do you mean? 21 

 JUDGE STECKLER:  Is -- are there little special codes on 22 

the trailers to say it goes here and there? 23 

 THE WITNESS:  There was paperwork. 24 

 JUDGE STECKLER:  It was all paperwork? 25 
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 THE WITNESS:  Yeah.  Paperwork.  Yes.  They gave us 1 

paper to go get a certain box number and certain lane to pick 2 

it up. 3 

 JUDGE STECKLER:  And when you do this, is this any -- 4 

what type -- was the equipment marked H&M or was it just 5 

generally sitting there when you got there? 6 

 THE WITNESS:  It was marked -- it was marked H&M. 7 

 JUDGE STECKLER:  That was -- that was the truck that you 8 

used? 9 

 THE WITNESS:  Yes. 10 

 JUDGE STECKLER:  Were the trailers the same type of 11 

trailers you would use in Chicago? 12 

 THE WITNESS:  Almost.  They were J.B. Hunt boxes. 13 

 JUDGE STECKLER:  Okay, but otherwise, they’re just 14 

generic railroad cars? 15 

 THE WITNESS:  Yeah.  They’re the same thing that I do in 16 

Chicago. 17 

 JUDGE STECKLER:  Okay.   18 

THE WITNESS:  Where -- 19 

JUDGE STECKLER:  To your knowledge, was it any different 20 

than what was being done there before you started? 21 

 THE WITNESS:  I guess so.  Same thing. 22 

 JUDGE STECKLER:  Okay.  You may continue, Ms. Duvall. 23 

Q. BY MS. DUVALL:  Mr. Frayne, while you worked in the 24 

Norfolk Yard, what was your pay rate, your hourly pay? 25 
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A. It was the same that we got in Chicago.  But they gave 1 

us extra hours for taking time away from our family to come 2 

out there. 3 

Q. So you were paid for a couple extra hours? 4 

A. Yes. 5 

Q. Do you know about how many extra hours you were paid for 6 

or per day by -- for the entire time you were there? 7 

A. It’s usually if we work 8, they give us 12. 8 

Q. Did -- who continued to pay you, though?  Or, not 9 

continued, who were you paid by? 10 

A. H&M. 11 

Q. Did your paystubs change at all while you were at the 12 

Norfolk Yard? 13 

A. No. 14 

Q. Who did you report to when you worked at the Norfolk 15 

Yard? 16 

A. Jesse DeGroot or the terminal -- the bosses that were 17 

already there.  The, I guess the guys that -- the formers 18 

that they kept on. 19 

Q. Do you recall their names at all? 20 

A. No, I do not. 21 

Q. And how did you get back from the Norfolk Yard to 22 

Chicago? 23 

A. Fly. 24 

Q. And after you flew back to Chicago, did you ever return 25 
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to the Norfolk Yard? 1 

A. Nope. 2 

Q. And you said you worked with a couple guys who had 3 

worked previously at the Norfolk Yard.  There were a couple 4 

guys there; is that right? 5 

A. Yes.  There was two -- I think it was two-to-three guys. 6 

Q. Do you recall their names at all? 7 

A. No, I do not. 8 

Q. Are they the managers you were referring to or are they 9 

other guys? 10 

A. No, other spotters, and the other managers used to work 11 

at that yard too.  I do not recall their name, it was two 12 

years ago. 13 

 MS. DUVALL:  Okay.  I have no further questions on 14 

direct at this time, Your Honor. 15 

 JUDGE STECKLER:  Mr. Esders. 16 

 MR. ESDERS:  I do.  I have just a few questions. 17 

DIRECT EXAMINATION 18 

Q. BY MR. ESDERS:  Mr. Frayne, who was it that asked you to 19 

go to the Norfolk Yard from Chicago? 20 

 JUDGE STECKLER:  You’re on mute, Mr. Frayne. 21 

 THE WITNESS:  Sorry about that.  Jesse DeGroot. 22 

Q. BY MR. ESDERS:  And when he asked you, did he ask you to 23 

go for a certain amount of time or was that left open? 24 

A. He said that was left open. 25 
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Q. Did he ask you if you wanted to permanently transfer to 1 

Norfolk? 2 

A. No, he did not. 3 

Q. Okay.  You said you end ended up staying there about two 4 

weeks; is that correct? 5 

A. Yes. 6 

Q. Was that your decision?  Did you tell Mr. DeGroot you 7 

wanted to stay there for two weeks? 8 

A. Yes, I wanted to be home for Super Bowl. 9 

Q. Okay.  And he knew that -- did he know that before you 10 

left? 11 

A. Yes.  I can’t see who I’m talking to.  Who am I talking 12 

to? 13 

Q. My name is Brian Esders.  I’m the attorney for the 14 

Union, ILA Local 1970. 15 

A.   Oh, there I see you now.  Okay.  My fault.  Sorry about 16 

that. 17 

Q. Okay, Mr. Frayne.  You were shown earlier General 18 

Counsel’s Exhibit 26, which was the Union card for Teamsters 19 

Local 822.  I’ll bring that up.   20 

MS. DUVALL:  For clarity, it’s 25.  25.  21 

 MR. ESDERS:  I’m sorry, 25.  Ms. Duvall, is it okay if 22 

you bring that up? 23 

 MS. DUVALL:  Absolutely.  It’s fine. 24 

Q. BY MR. ESDERS:  When you filled this card out, this was 25 
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before you had ever gone to the worksite in Norfolk, right? 1 

A. Yes. 2 

Q. Okay.  But I see you put an address on there where it 3 

says 1710 Atlantic Avenue, Chesapeake.  How did you know that 4 

was the address of the worksite? 5 

A. Because I asked Jesse DeGroot what the address was. 6 

Q. So Mr. DeGroot helped you with information while filling 7 

out that card? 8 

A. Yes. 9 

Q. Okay.  Did he help any of your coworkers at the time 10 

they were filling out cards? 11 

A. Yes, he probably did because we -- we probably copied 12 

off each other. 13 

Q. Okay.  But Mr. DeGroot supplied the information? 14 

A. Yes. 15 

Q. And he was there while you were filling it out and 16 

signing it, was he not? 17 

A. Yes, he was.  All of us. 18 

Q. Okay.  You said you were getting paid the same rate of 19 

pay while you working at Norfolk, but you got some extra 20 

hours.  What was your hourly rate of pay? 21 

 MR. ESDERS:  Ms. Duvall, I’m done with that exhibit. 22 

  THE WITNESS:  What was it?  19.90, something like that. 23 

Q. BY MR. ESDERS:  Now, after you signed that card, did you 24 

have any further communications with union representatives 25 
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for Teamsters Local 822? 1 

A. No, I did not. 2 

Q. Did anyone -- did you or -- did you seek them out in 3 

order to have them bargain for your terms and conditions of 4 

employment while you worked in Norfolk? 5 

A. No. 6 

Q. Okay. 7 

 MR. ESDERS:  I have no further questions. 8 

 JUDGE STECKLER:  Mr. Fitzgerald, do you need a couple of 9 

minutes? 10 

 MR. FITZGERALD:  Yes please, Your Honor. 11 

 JUDGE STECKLER:  We’ll go off the record for five 12 

minutes.   13 

  During this time, Mr. Frayne, if you’d like to get up, 14 

walk around, go to the bathroom, et cetera, please feel free 15 

to do so.  Please do not discuss your testimony with anybody 16 

in this -- in this time.  Okay? 17 

 THE WITNESS:  Okay. 18 

 JUDGE STECKLER:  We’ll be back in five minutes.  Thank 19 

you so much.  Off the record. 20 

 COURT REPORTER:  We’re off the record. 21 

(Off the record from 3:03 p.m. until 3:09 p.m.) 22 

 JUDGE STECKLER:  Thank you, Ms. Belt.  Mr. Fitzgerald, 23 

you may question him. 24 

 MR. FITZGERALD:  Thank you.  25 
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CROSS-EXAMINATION 1 

Q. BY MR. FITZGERALD:  Hi, Mr. Frayne.  My name is Brendan 2 

Fitzgerald and I’m an attorney for H&M, and I’m going to ask 3 

you a few questions today.  Okay? 4 

A. All right. 5 

Q. Can you hear me? 6 

A. Yes, I hear you. 7 

Q. Okay.  You were playing with your phone, so I wanted to 8 

make sure I was coming through. 9 

A. Yeah, I’m trying -- I’m trying to get used to this Zoom 10 

stuff.  I never used Zoom. 11 

Q. There’s no getting used to it.  You’re just going to 12 

have to accept it and deal with it, move forward, right. 13 

 I just want to -- have a quick question.  Before you 14 

started with H&M, did you have any prior experience working 15 

in rail yards? 16 

A. No, I did not. 17 

Q. So you got hired off the street? 18 

A. I got hired because my family -- my family was doing it 19 

before I was. 20 

Q. But without experience, just right off the street, 21 

basically? 22 

A. Yeah, it was word of mouth.  My family spoke up for me 23 

and they trained -- they trained me. 24 

Q. Okay.  How long did that training last? 25 
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A. Training? 1 

Q. Yeah. 2 

A. About two weeks.  About two weeks. 3 

Q. Okay.  But pretty easy job to learn and pick up? 4 

A. Yeah.  It’s not too bad. 5 

Q. Okay.  And I mean, and I’m not trying to misrepresent 6 

your prior experience, but piecing together some of your 7 

record, you started in 2001 with H&M and then you left 8 

shortly for a family emergency; is that right? 9 

A. Yes. 10 

Q. And you came back to H&M, correct? 11 

A. Yes. 12 

Q. And then you went to Pac Rail; is that right? 13 

A. Yes. 14 

Q. Then you came back to H&M? 15 

A. Yes, I did. 16 

Q. Any other employers in there in the interim at that 17 

point? 18 

A. No. 19 

Q. Okay.  When you -- or when H&M takes over a yard, 20 

they -- they typically bring in travelers, right? 21 

A. Yes. 22 

Q. Okay.  Why do they do that, do you know? 23 

A. Because I guess because they don’t want to keep the same 24 

people that were there, maybe. 25 
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Q. Why don’t they want to keep the same people that are 1 

there? 2 

A. Probably -- I don’t know. 3 

 MS. DUVALL:  Objection, Your Honor.  Lack of knowledge.  4 

Lack of foundation. 5 

 MR. FITZGERALD:  I’m asking a follow-up question to his 6 

testimony. 7 

 MS. DUVALL:  If he knows why they didn’t, he was never 8 

told. 9 

 JUDGE STECKLER:  Mr. Frayne, has anybody discussed with 10 

you why H&M does not want to keep the same employees there 11 

and bring in you guys from Chicago? 12 

 THE WITNESS:  No, nobody has discussed that with me, but 13 

there’s other company’s out there, they all do it.  Not just 14 

H&M. 15 

 JUDGE STECKLER:  Okay.  I’m going to sustain on lack of 16 

foundation. 17 

Q. BY MR. FITZGERALD:  So these other -- these other 18 

companies, then, why don’t they do that, Steven? 19 

A. I have -- I have no clue. 20 

Q. You said they all do that.  Other companies do that.  21 

What other companies? 22 

A. Okay.  Well, we’ll say Pac Rail when H -- when they took 23 

over H&M’s yard in -- when I worked for Pac Rail, they 24 

left -- they kept a couple guys, and they got rid of a -- 25 
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they got rid of a couple guys.  Why do they do it?  I have no 1 

clue. 2 

Q. But the typical practice, in your experience, is that 3 

they don’t keep folks from the prior yard. 4 

A. Yes, my -- yes. 5 

Q. Okay.  Thank you. 6 

 JUDGE STECKLER:  Let me ask, Mr. Frayne, when you were 7 

working for -- it was Pac Rail and then H&M, or was it H&M 8 

and then --  9 

 THE WITNESS:  It was H&M.  It was H&M first and then Pac 10 

Rail took over the Global 2 Yard. 11 

 JUDGE STECKLER:  Okay.  Were you already in a union at 12 

that time? 13 

 THE WITNESS:  Yes, I was. 14 

 JUDGE STECKLER:  And you stayed with Pac Rail? 15 

 THE WITNESS:  I stayed -- I stayed with Pac Rail for two 16 

months, and then Jesse DeGroot offered me to come back to 17 

Global 1, to keep my vacations, to keep my pay, and so I went 18 

to Global -- I went back to Global 1.  I kept all my time 19 

with my vacations, and my pay, and my personal days. 20 

 JUDGE STECKLER:  Thank you.  Mr. Fitzgerald, you may 21 

continue. 22 

Q. BY MR. FITZGERALD:  Were you a part of -- what time did 23 

that takeover, or about what time, or time of year -- year 24 

did that -- did that takeover occur, do you recall? 25 
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A. Around in June or July of 2014. 1 

Q. And just -- just to be clear, was it -- was this 2 

takeover, was the Pac Rail takeover from H&M and at Global 2, 3 

right? 4 

A. Yes.  H&M had the yard first, since 1996 and then Pac 5 

Rail took over the yard in 2014. 6 

Q. And this is in June of 2014, right? 7 

A. Yeah, around in there.  Between June -- between June and 8 

August.  Around in there.  Because that’s when I went to 9 

Global 1.  I filled out a application at Global 1 in 2014. 10 

Q. Okay.  Were you part of Teamsters when you were at 11 

Global 2? 12 

A. What was that again? 13 

Q. Were you at -- were you part of Teamsters when you were 14 

at Global 2? 15 

A. At Global 2, I was a Teamsters, yes. 16 

Q. Before the transition? 17 

A. Yes.  Before the transition, I was 705 Teamster. 18 

Q. What about after the transition? 19 

A. After the transitions, I became a 710 Teamster. 20 

Q. With Pac Rail? 21 

A. No.  You have to wait -- you have to wait your probation 22 

time to -- you have to wait your 90-days probation in order 23 

to get into the Teamsters.  That’s that paper that I signed 24 

that they submitted earlier and showed me earlier. 25 
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Q. The authorization card? 1 

A. Yeah. 2 

Q. That was marked GC Exhibit 37? 3 

A. Yes, I only stayed with Pac Rail for about two months.  4 

And then I knew somebody at Global 1, so they told me to just 5 

come down there, that Jesse DeGroot was hiring people.  He 6 

was looking for people.  So I went down there, talked to him, 7 

and then he says I’ll give you all your vacation time, I’ll 8 

give you your money because you got years in with the 9 

company.  So then I said okay.  I’ll be -- I’ll come down 10 

there. 11 

Q.  Okay.  Just to be clear, when Pac Rail took over, did 705 12 

stay at Global 2? 13 

A. No they did not.  It’s 707 now. 14 

Q. So they brought in a new union? 15 

A. They brought in a new union. 16 

Q. Okay.  Thank you.  Any other situations?  You said you 17 

know a lot of folks do that, bring in, only hire a couple 18 

folks, anyone besides Pac Rail?  Do you have experience with 19 

when that happened? 20 

A. No.  Just heard rumors. 21 

Q. What did you hear? 22 

A. Just the same thing what they do what we just talked 23 

about. 24 

Q. Okay.  Any examples of these rumors? 25 
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A. No. 1 

 MS. DUVALL:  Objection.  Going down a line asking for 2 

rumors. 3 

 JUDGE STECKLER:   It's sustained. 4 

(Pause.) 5 

Q. BY MR. FITZGERALD:  When you’re working on a yard, it’s 6 

important that everyone works together, right? 7 

A. Yes. 8 

Q. If everyone works together, gets the train loaded on 9 

time or unloaded on time, and keeps them running, right? 10 

A. Yes. 11 

Q. Okay.  It takes the whole team working together, right? 12 

A. Yes. 13 

Q. What happens if someone’s late? 14 

A. They usually get in trouble. 15 

Q. Okay.  Would you want to work with someone who doesn’t 16 

show up on time? 17 

A. I go there, do my job. 18 

Q. Would you want to work with someone that doesn’t show up 19 

on time? 20 

A. Hey, it happens to -- it happens to everybody with -- so 21 

people are running late because of personal things, doctor 22 

or, you know, somebody that comes in late all the time, yeah, 23 

I’d be kind of mad. 24 

Q. Okay.  It makes your job harder, right? 25 
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A. No, I just go there and do my job because I’m good at it 1 

and I know what I’m doing. 2 

Q. Is that why you’re part of the travel team? 3 

A. No.  I never travel.  This is my second time only 4 

traveling because I had a family and I had kids, and my kids 5 

are grown up now. 6 

Q. Okay.  If someone’s not pulling their weight, does that 7 

slow down the yard? 8 

A. Not really. 9 

Q. While you were working on the travel team you said you 10 

did some training; is that right? 11 

A. No, I never did training. 12 

Q. You never did training.  You didn’t train anyone? 13 

A. I did not train nobody.  Never had --  14 

Q. You didn’t teach anybody how -- -- what? 15 

A. No, I didn’t.  I never had nobody in the truck with me.  16 

I never taught nobody. 17 

Q. Okay. 18 

A. They asked me to travel and I traveled.  I went out 19 

there, they picked good workers and people that couldn’t do 20 

it, couldn’t do it; people that could do it, did it. 21 

 JUDGE STECKLER:  Mr. Frayne, let me make sure I’m 22 

understanding this correctly.  That there were some people 23 

that were left there from the previous employer and you were 24 

working with them? 25 
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 THE WITNESS:  Yes, we were working beside them.  Yes. 1 

 JUDGE STECKLER:  Was there any problem with teamwork, 2 

working with these people who were left from the previous 3 

employer? 4 

 THE WITNESS:  No.  They -- to be honest, they were good.  5 

They didn’t treat us like crap, if I can say that.  They 6 

didn’t -- 7 

 JUDGE STECKLER:  You certainly can. 8 

 THE WITNESS:  They didn’t -- they didn’t disrespect us.  9 

I mean, even the managers that were left over from the 10 

previous employee.  They were good to us.  If we needed help 11 

with something, you know, because we’re in a new yard, I mean 12 

yes, it’s a small yard, it wasn’t a big yard compared to the 13 

yards I’m used to working in.  Everybody was good to us.  14 

They treated us real good. 15 

 JUDGE STECKLER:  Okay.  You may continue Mr. Fitzgerald. 16 

Q. BY MR. FITZGERALD:  Okay.  Your prior testimony, the 17 

reason I asked about training, Mr. Frayne, is your prior 18 

testimony is that Jesse DeGroot let you know that there was 19 

an opportunity for a startup, and you’d go down and train 20 

people and take over the yard. 21 

A. Yes. 22 

Q. So I’m trying to understand what training you did. 23 

A. I didn’t do no training.  We had guys that were with us 24 

that would train.  I didn’t do no training. 25 



156 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.  So someone on the travel team would be training, 1 

right? 2 

A. Yeah.  Yes, sir. 3 

Q. Whom? 4 

A. I don’t know who it would be to be exact. 5 

Q. Okay.  Who on your travel team would do the training? 6 

A. Probably John Page. 7 

Q. Okay. 8 

A. I didn’t touch a machine there. I was just in a spot --  9 

Q.   Okay.  Do you know if H&M did other startups after 10 

the Norfolk Yard? 11 

A. No, I do not. 12 

Q. Okay.  Did you have -- you said you didn’t stay over, 13 

you didn’t stay on at Norfolk.  Did you have the opportunity 14 

to do so if you wanted? 15 

A. I never was offered it and I didn’t ask. 16 

Q. So it’s possible? 17 

A. I have no clue. 18 

Q. Okay.   19 

A. I stayed there two weeks and I left. 20 

 MR. FITZGERALD:  I don’t have any further questions, 21 

Your Honor.   22 

  Thank you, Mr. Frayne. 23 

 THE WITNESS:  Thank you. 24 

 MS. DUVALL:  No redirect, Your Honor. 25 
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 JUDGE STECKLER:  Mr. Esders? 1 

 MR. ESDERS:  Nothing further from the Union either. 2 

 JUDGE STECKLER:  Mr. Frayne, you’re about to be excused.  3 

You might be recalled at some point in the future.  In the 4 

meantime, the hearing is scheduled to continue into March.  5 

During this time, until the hearing is over, please do not 6 

discuss your testimony with anyone.  Do you have any 7 

questions about that? 8 

 THE WITNESS:  No, I do not, Your Honor. 9 

 JUDGE STECKLER:  Thank you for coming in today, 10 

Mr. Frayne.  And General -- you’re going to be taken out of 11 

the Zoom hearing now, Mr. Frayne.  Thank you. 12 

 THE WITNESS:  Thank you. 13 

 JUDGE STECKLER:  General Counsel may call her next 14 

witness. 15 

 MS. DUVALL:  We’re calling Roman Senteno. 16 

 JUDGE STECKLER:  Okay.  Let’s see, Mr. Senteno on 17 

screen, please. 18 

 MS. DUVALL:  Your Honor, sometimes it takes a minute. 19 

 JUDGE STECKLER:  Okay.  There we go.  Okay. 20 

 MS. DUVALL:  Can you hear us, Mr. Senteno?   21 

  Your Honor, having been through many Zoom meetings in 22 

the past month with a variety of different people, I‘ll tell 23 

you, sometimes it takes a bit to connect to audio, which 24 

you’ve probably also experienced. 25 
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 JUDGE STECKLER:  Okay. 1 

 MS. DUVALL:  But sometimes there’s a delay in that 2 

initial connection. 3 

 JUDGE STECKLER:  Mr. Senteno, can you take your -- 4 

yourself off of mute, please. 5 

 MS. DUVALL:  At the bottom of the screen you’re going to 6 

see a button that says unmute. 7 

 THE WITNESS:  Oh, okay.  I’m sorry.  8 

JUDGE STECKLER:  There you go.  9 

THE WITNESS:  -- , Judge, I have no computer skills 10 

here.  Sorry. 11 

 JUDGE STECKLER:  That’s okay, we don’t either.   12 

  So, Mr. Senteno, I’m going to have -- I’m Judge 13 

Steckler, I’m going to have you raise your right hand, 14 

please. 15 

(Whereupon, 16 

ROMAN ANGEL SENTENO 17 

was called as a witness by and on behalf of the General 18 

Counsel and, after having been duly sworn, was examined and 19 

testified as follows:) 20 

 JUDGE STECKLER:  Okay.  Please state your name and spell 21 

it for the record. 22 

 THE WITNESS:  Roman Angel Senteno; A-n-g-e-l,  23 

S-e-n-t-e-n-o. 24 

 JUDGE STECKLER:  Mr. Senteno, because of the Zoom 25 
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technology, just to check, is there anybody in the room with 1 

you right this second? 2 

 THE WITNESS:  No. 3 

 JUDGE STECKLER:  Okay.  Television on in the back? 4 

 THE WITNESS:  Yeah, there’s a television on in the back.  5 

Do you need me to shut it down? 6 

 JUDGE STECKLER:  If you don’t mind, please.  Thank you 7 

so much.  Do you have any documents in the room with you in 8 

front of you? 9 

 THE WITNESS:  No. 10 

 JUDGE STECKLER:  Okay, what happens sometimes is that 11 

one party or another objects.  Because there’s a lag in the 12 

audio, before you try to answer, please give me a chance to 13 

rule on the objection.  It’s not as exciting as on “Law and 14 

Order” or any of those shows. 15 

THE WITNESS:  Okay. 16 

JUDGE STECKLER:  So -- so just to let you know.  And 17 

have you discussed your testimony with anybody today? 18 

 THE WITNESS:  The lawyers and, I don’t know, the people 19 

who reached out to me asked me questions.  That’s all I know. 20 

 JUDGE STECKLER:  This morning?  Did they -- 21 

 THE WITNESS:  No. 22 

 JUDGE STECKLER:  Okay.  Very good.   23 

  Ms. Duvall, are you questioning? 24 

 MS. DUVALL:  I am, Your Honor.   25 
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JUDGE STECKLER:  Okay.   1 

MS. DUVALL:  And for clarity of record, it was 2 

Ms. Eitzen and I who spoke with Mr. Senteno previously.  Not 3 

today.  So --  4 

 JUDGE STECKLER:  Okay.  Ms. Duvall is going to ask you a 5 

bunch of questions. 6 

DIRECT EXAMINATION 7 

Q. BY MS. DUVALL:  Okay.  Good afternoon, Mr. Senteno.   8 

A. Hello.  9 

Q. Did you receive a subpoena from me to come testify here 10 

today? 11 

A. Yes, I believe I did. 12 

Q. Okay.  Are you familiar with H&M International 13 

Transportation? 14 

A. Yes, I am. 15 

Q. How are you familiar with them? 16 

A. I was an employee for ten years. 17 

Q. When did you first start working for H&M? 18 

A. June 10th, 2010, I want to say. 19 

Q. And what location did you work at when you first started 20 

working for H&M? 21 

A.   Global 1, 1425 Western Avenue. 22 

Q. BY MS. DUVALL:  And is that -- where is that?  What 23 

city? 24 

A. It’s in Chicago.  I’m sorry.  Chicago, Illinois. 25 
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Q. And how long did you work at the Global 1 location? 1 

A. Up until I was laid off, or until we lost the Yard.  2 

Last January, February, somewhere in that area. 3 

Q. Did you continue to work for H&M after that?  Oh, I’m 4 

sorry. 5 

A. Yes.  I transferred to the -- to one of their other 6 

yards here in Chicago. 7 

Q. Which yard is that? 8 

A. Landers. 9 

Q. And do you still work for the Landers Yard? 10 

A. No, I don’t. 11 

Q. When did you stop working for the Landers Yard? 12 

A. They laid me off and then I was offered another -- I was 13 

offered a job from another company at the old location, so I 14 

took the -- accepted the job at the other company. 15 

Q. Okay.  Another non-H&M company? 16 

A. Yes. 17 

Q. Okay. 18 

(General Counsel's Exhibit 41 marked for identification.) 19 

 MS. DUVALL:  Your Honor, I would like to show 20 

Mr. Senteno, General Counsel’s Exhibit 41 on the screen. 21 

Q. BY MS. DUVALL:  Mr. Senteno, can you see this document? 22 

A. Yep.  Yes, I can. 23 

Q. All right.  If at any point you need me to zoom in -- 24 

I’m going to scroll through the document, but if at any point 25 
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you need me to zoom in, please let me know.  I’m happy to 1 

stop the document, go forwards, go backwards, whatever you 2 

need.   3 

  I am going to scroll through the first few pages of the 4 

document first and ask questions about that after, starting 5 

at GC page 361, for record purposes.  Okay. 6 

 And is this your signature on the document at the bottom 7 

of GC page 364? 8 

A. Yes, it is. 9 

Q. Okay.  So the pages that I just showed you, do you 10 

recognize what this document is? 11 

A. I’m sorry.  What was that? 12 

Q. Do you recognize what this document is? 13 

A. My application for employment. 14 

Q. Okay.  And is this the application you filled out with 15 

H&M? 16 

A. Yeah, I would assume so.  It’s got the correct dating. 17 

Q. Is it a true and accurate copy of what you filled out 18 

back in 2010? 19 

A. Yeah. 20 

Q. Okay.  Are you familiar with Teamsters Local Union 710? 21 

A. Yes. 22 

Q. And have you ever been a member of Teamsters Local 710? 23 

A. Yes. 24 

Q. Do you recall when you first joined Teamsters Local 710? 25 
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A. I believe it was 90 days after I started H&M.  You’re in 1 

the Union. 2 

Q. Okay.  So I’m going to scroll down a little past the 3 

application and I’m going to show you -- sorry, I missed a 4 

page with this document at the bottom.  GC page 365. 5 

 Do you recognize this document? 6 

A. Yes. 7 

Q. Okay.  And what is that? 8 

A. The resume I included with my application, I want to 9 

say. 10 

Q. So this was part of the original application you just 11 

discussed? 12 

A. Yes. 13 

Q. Okay.  Sorry that I missed that initially, but I’ll 14 

scroll down now to what I wanted to show you at the bottom of 15 

GC page 366. 16 

 Do you recognize this document? 17 

A. Yes. 18 

Q. And what is it? 19 

A. That would be the Union application. 20 

Q. Is this when you first applied to join Teamsters 710? 21 

A. Yes. 22 

Q. Is that your signature on the document? 23 

A. Yep. 24 

Q. And is it a true and accurate copy of the application 25 
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that you submitted to -- authorization card that you 1 

submitted back in 2010 to join Teamsters -- 2 

A. Yes. 3 

Q. Okay.  So I’m going to scroll down one more page.  Now 4 

we’re at GC page 367.  Do you recognize this document? 5 

A. Yes. 6 

Q. Okay.  And what is it? 7 

A. It’s another application. 8 

Q. Okay. 9 

A. For the Union because I was laid off, I -- they made me 10 

sign another one. 11 

Q. Okay.  And so is that your signature on the bottom of 12 

the document? 13 

A. Yes. 14 

Q. And is that a true and accurate copy of an authorization 15 

card for Teamsters 710 that you filled out in 2012? 16 

A. Yep. 17 

(General Counsel's Exhibit 42 marked for identification.) 18 

 MS. DUVALL:  Okay.  Your Honor, I’m also going to show, 19 

if it’s all right, General Counsel’s Exhibit 42 to 20 

Mr. Senteno, which is for -- for documentary purposes.  It’s 21 

GC page 368. 22 

Q. BY MS. DUVALL:  Do you recognize this document? 23 

A. Yes. 24 

Q. And what is this? 25 
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A. That is the transferring because I went to a new 1 

location, so they told me I had to do that. 2 

Q. Okay. 3 

A. And another union thing. 4 

Q. Is this when you went to the Landers Yard? 5 

A. Correct. 6 

Q. Okay.  And so it’s another application to join 7 

Teamsters 710? 8 

A. Yes. 9 

 MS. DUVALL:  Your Honor, at this point I would move to 10 

admit General Counsel’s Exhibit forty -- Exhibits 41 and 42 11 

into evidence. 12 

 MR. FITZGERALD:  No objection, Your Honor. 13 

 MR. ESDERS:  No objection. 14 

 JUDGE STECKLER:  GC 41 and GC 42 are admitted. 15 

(General Counsel's Exhibits 41 and 42 received in evidence.) 16 

Q. BY MS. DUVALL:  Did you ever pay dues to Teamsters 17 

Local 710? 18 

A. They were taken out of our check. 19 

Q. Okay.  How often did you -- were those dues taken out of 20 

your check? 21 

A. Every month. 22 

Q. And while you were employed by H&M, did you ever rescind 23 

your membership to Teamsters Local 710? 24 

A. No. 25 
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Q. And while you were employed by H&M, did you ever stop 1 

paying dues to Teamsters Local 710? 2 

A. Nope. 3 

Q. Back in January 2019, I know it was two years ago, but 4 

what was your job title with H&M? 5 

A. Spotter operator. 6 

Q. And as a spotter operator, just generally, can you 7 

generally describe what you did? 8 

A. Moving the freight cargo from track to track, lining it 9 

up on the tracks.  We loaded.  Get in the crane, load it, if 10 

need be. 11 

Q. Did you actually use the crane or drive the crane? 12 

A. Yeah.  I was a side loader operator. 13 

Q. Okay.  So it’s a side loader type of crane? 14 

A. Yeah, it’s a different type. 15 

Q. Were you ever involved in training other employees on 16 

behalf of H&M? 17 

A. Yeah at -- .  I mean, everybody did, yeah. 18 

Q. And when you trained other employees, how did you train 19 

them? 20 

A. In the truck or show them the machine. 21 

Q. Okay.  Can you just describe, generally, how you would 22 

train somebody, though, in a truck or on the machine?  Like 23 

would you tell them what to do.  Would you sit with them?   24 

Would you --  25 
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A. Yeah.  I mean, have them ride with you for a couple of 1 

days if they didn’t have any experience and show them the 2 

do’s and don’ts and, eventually let them get in there, get a 3 

feel for the truck or machine, whatever you have -- .  Help 4 

him and show him, guide him the right way, I guess. 5 

Q. And are you familiar with the Norfolk Portlock 6 

Intermodal Yard located at 1710 Atlantic Avenue in 7 

Chesapeake, Virginia? 8 

A. You mean the Norfolk Yard? 9 

Q. The Norfolk Yard, yep. 10 

A. Yes. 11 

Q. And how are you familiar with the Norfolk Yard? 12 

A. We went out there to start it up and train some guys. 13 

Q. And when did you first hear about an opportunity to help 14 

start up the Norfolk Yard? 15 

A. Probably like the week of that I left. 16 

Q. Who did you hear about this job opportunity from? 17 

A. I heard it from coworkers and then they said we’re going 18 

to go and then they called Jesse, and Jesse’s like yeah, that 19 

if I wanted to go with them.  So I said yeah. 20 

Q. And when you say Jesse, is that Jesse DeGroot? 21 

A. Yes. 22 

Q. Okay.  And have you ever worked with Jesse DeGroot 23 

before this phone call? 24 

A. Before, I’m sorry -- 25 



168 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Before your phone call to him? 1 

A. Yeah.  He started -- he was the ops manager and then 2 

became terminal manager.  So he was at H&M for I don’t know 3 

how many years.  I think -- I believe I was there before him, 4 

though. 5 

Q. When you say he was the ops manager and the terminal 6 

manager, do you know what yards those were? 7 

A. For me it was at Global 1. 8 

Q. Okay.  And when you spoke with Mr. DeGroot, what did he 9 

specifically tell you about this opportunity down in Norfolk, 10 

Virginia? 11 

A.   Asked if I wanted to go make some money. 12 

Q. Did you -- did Mr. DeGroot tell you how long you were 13 

going to be down at -- 14 

A. No.  No. 15 

Q. How long did you expect to be down there? 16 

A. I didn’t -- didn’t matter, really.  I mean, I like to 17 

actually go make it worth my time so, and then I go for 18 

however long they tell me to, until they -- until they tell 19 

me to come back. 20 

Q. Were you planning on permanently moving to Norfolk, 21 

Virginia? 22 

A. No. 23 

Q. Okay.  So were you planning on some point coming back, 24 

though, to the Global 1 Yard? 25 
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A. Yeah, eventually.  Yeah. 1 

Q. Have you ever traveled for H&M prior to this, to help 2 

set up a yard? 3 

A. Yes. 4 

Q. Which yards did you help set up? 5 

A. I didn’t particularly go for the set up.  I went to help 6 

because they were short on manpower. 7 

Q. Okay. 8 

A. I went to Croxton, New Jersey and California. 9 

Q. And how long were you at the Croxton, New Jersey 10 

location? 11 

A. I think I was there for a couple months one trip.  And 12 

then I went a couple more times for, I don’t know, it’s been 13 

a long time, but I don’t know, three, four -- I mean, two to 14 

three weeks every shot, I want to say. 15 

Q. Do you know if the Croxton, New Jersey location is 16 

represented by Teamsters Local 710? 17 

A.   I -- I do not know that. 18 

Q. Did you have to join another union when you went to 19 

Croxton -- at the Croxton, New Jersey location? 20 

A. No. 21 

Q. For the California location, do you know which -- where 22 

that was in California? 23 

A. East L.A. 24 

Q. Okay.  Was that a startup or was that just helping? 25 
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A. That was just helping.  They had -- they had acquired 1 

it, but I was in the second group, I want to say, to go.  2 

Because they were switching out guys.  So. 3 

Q. And how long were you at the East L.A. Yard? 4 

A. I want to say two weeks, I want to say. 5 

Q. And for the East L.A. Yard, do you know if there was a 6 

union at that yard? 7 

A. I couldn’t tell you that.  I don’t know. 8 

Q. Did you have to sign a card to join a union when you 9 

went to the East L.A. Yard? 10 

A. No. 11 

Q. For your travel assignment to the Norfolk Yard, did you 12 

have to apply for that assignment at all? 13 

A. No. 14 

Q. Did you have to fill out any paperwork in order to go to 15 

the Norfolk Yard? 16 

A. No. 17 

Q. How did you get from Chicago to the Norfolk Yard? 18 

A. Airplane. 19 

Q. Do you recall when you flew in to the Norfolk Yard? 20 

A. I don’t.  I’m bad at dates and names.  I’m sorry. 21 

Q. If I show you a flight record, would that be helpful? 22 

A. Yeah.  Yes, it would. 23 

 MS. DUVALL:  Your Honor, I’m going to show Mr. Senteno 24 

General Counsel’s Exhibit 31 that’s already in evidence on 25 



171 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

the screen.   1 

 BY MS. DUVALL:  Let me know if you need me to zoom in or 2 

if you can’t see this document. 3 

A. Okay. 4 

Q. All right.  So is this you, the third one down?  Third 5 

name down? 6 

A. Yep.  Yes. 7 

Q. And then looking at this, it says January 21st. 8 

A. Right.  Right. 9 

Q. Is that the date you flew in? 10 

A. Sure. 11 

Q. Okay.  Does this refresh your recollection at all? 12 

A. Huh? 13 

Q. Does this refresh your recollection -- 14 

A. Yes, yes, yes. 15 

Q. Okay, so now what day did you fly in to Norfolk? 16 

A. -- information.  Can you scroll down more? 17 

Q. It’s actually at the top, but I can scroll down.  You 18 

can see the whole document.  Actually, it’s here too. 19 

A. All right.  Oh the -- Monday, the 21st. 20 

Q. I stopped sharing that document. 21 

 All right.  And there were several other people 22 

mentioned on that document, a Peter Distel and a Steven 23 

Frayne.  Are you familiar with them? 24 

A. Yes. 25 
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Q. Who are they? 1 

A. Coworker.  Well, ex-coworker. 2 

Q. Okay.  Where did you work with them? 3 

A. At the Global 1 facility. 4 

Q. And then there was also a Desmond Mitchell, a Steven 5 

Coffey, and a Mike Balandis.  Do you recognize those names? 6 

A. Yes, I do. 7 

Q. And who are those guys? 8 

A. They -- actually, I just met them at the Norfolk Yard.  9 

I believe that they were guys out of Landers here in Chicago. 10 

Q. Where did you stay when you worked at the Norfolk Yard? 11 

A. Where did I stay? 12 

Q. Yep, where did you stay? 13 

A. A hotel.  A Marriott something, I want to say. 14 

(General Counsel's Exhibit 39 marked for identification.) 15 

 MS. DUVALL:  Your Honor, I’d like to show Mr. Senteno 16 

General Counsel’s Exhibit 39 on the screen. 17 

Q. BY MS. DUVALL:  Mr. Senteno, I’m going to scroll down.  18 

This is a two-page document but let me know if you want me to 19 

go backwards or forwards. 20 

 Do you recognize this document? 21 

A. Yeah, it’s where I stayed. 22 

Q. All right.  And the dates on it, January 21st to 23 

February 4th, 2019, is that when you stayed there? 24 

A. Yeah. 25 



173 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 MS. DUVALL:  Your Honor, at this time I’d move -- I move 1 

for admission General Counsel’s Exhibit 39 into evidence. 2 

 MR. FITZGERALD:  No objection, Your Honor. 3 

 MR. ESDERS:  No objection. 4 

 JUDGE STECKLER:  General Counsel’s 39 is admitted. 5 

(General Counsel's Exhibit 39 received in evidence.) 6 

 JUDGE STECKLER:  Mr. Senteno, you didn’t pay for this 7 

yourself, did you? 8 

 THE WITNESS:  No. 9 

 JUDGE STECKLER:  Who paid for that for you? 10 

 THE WITNESS:  I’m assuming the company.  I know I 11 

didn’t. 12 

 JUDGE STECKLER:  Okay. 13 

Q. BY MS. DUVALL:  And when you stayed at the -- in 14 

Croxton, New Jersey, did the company book your hotel then as 15 

well? 16 

A. Yes, they did. 17 

Q. And when you stayed at East L.A., did the company book 18 

your hotel then as well? 19 

A. Yes. 20 

Q. So when you got to the Norfolk, Virginia on January 21 

31st, did you go to the Norfolk Yard right away? 22 

A. That, I don’t remember.  I don’t -- what time did I even 23 

land?   24 

Q. I could bring it back up to show you.  25 
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A. I remember we were -- one day we went out to dinner, but 1 

I don’t know if we went out to the yard or whatever.  I don’t 2 

recall that.  3 

Q. Here, your landing information if that refreshes or 4 

assists.  Once again, General Counsel Exhibit 31.   5 

A. Yeah, like I said, I really don’t remember, recall if we 6 

went to the yard or not.  I know we went to the Crab Shack 7 

and that was all I really remember.  8 

Q. Well, if you went to the yard, did you happen to work at 9 

the yard that evening? 10 

A. I don’t believe so.  No, we couldn’t because they had no 11 

lights.   12 

Q. Are you familiar with -- let me back up.  What do you 13 

mean they have no lights? 14 

A. At night.  I think that they only work for certain 15 

hours.  So by the time we landed and ate, it would have been 16 

dark.  So I don’t think we went to the yard. 17 

Q. Are you familiar with Teamsters Union 822? 18 

A. Not really. 19 

Q. Have you ever filled out a card to be represented by 20 

Teamsters Local 822? 21 

A. I believe we signed a card while we were there in the 22 

hotel. 23 

Q. And when did you fill out that card? 24 

A. One morning.  I don’t know if it was the morning when we 25 
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got there or, you know, the morning after we got there.  I 1 

remember I came down for breakfast, there were some cards 2 

there.  Union guys came over, introduced themselves, and then 3 

we signed the cards and that was it.  4 

Q. When you say the Union guys came over to introduce 5 

themselves, was that the Local 822 union guys? 6 

A. I don’t know.  I -- like I said, there were just some 7 

people, I was eating, and I was like, okay, buddy, and that 8 

was about it.  I really don’t ask too many questions, you 9 

know.  10 

Q. Do you recall their names at all? 11 

A. No.  That, I couldn’t even tell you. 12 

Q. Are you sure they were even from the Union? 13 

A. Well, that’s what they said, oh, I’m such-and-such.  I 14 

remember that.   15 

Q. Okay.  16 

A.  It was kind of --  17 

Q. Continue.  Go ahead.  Sorry, I didn’t mean to --   18 

A. No. 19 

Q. Okay.  And was Jesse DeGroot there while you were having 20 

breakfast that morning that you filled out the Teamsters 21 

card? 22 

A. Yeah.  Well, he wasn’t like with us at the breakfast 23 

thing but he was over in the lobby area, I want to say, from 24 

what I recall. 25 
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Q. Was Charles Connors there as well? 1 

A. Yeah, I seen him down the lobby also. 2 

Q. How did you know to fill out a card for Teamsters Local 3 

822? 4 

A. Because they were on the table and the guys, they came 5 

over said oh, well, whatever, and you need to sign these and 6 

that was it. 7 

Q. And did you have to revoke your membership in Teamsters 8 

Local 710? 9 

A. I don’t know how that -- like I said, once again, I 10 

don’t know how that works.  It’s like, okay. 11 

Q. Did you say anything?  Did you question why you were 12 

being asked to do this? 13 

A. No.  It was kind of like, okay.  I don’t ask too many 14 

questions.  I’m out of town, you know, just do what I’m told, 15 

basically. 16 

Q. Jesse DeGroot say anything to you about signing these 17 

cards? 18 

A. No.  Not that I recall, I remember.  Like I said, I was 19 

eating in the morning and I’m a little grumpy so I -- I’m not 20 

a talkative person when I’m, you know, I’m kind of just like 21 

more mad at the world at that hour. 22 

Q. Did Charles Connors say anything to you that morning? 23 

A. No. 24 

Q. What about the night before, did you talk to Mr. DeGroot 25 
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at all the night before? 1 

A. I don’t recall.  I couldn’t tell you. 2 

 MS. DUVALL:  Your Honor, I’m going to show a portion of 3 

General Counsel’s GC Exhibit 25.  And for the record, this is 4 

Bates GC page 150.   5 

Q. BY MS. DUVALL:  It’s just entitled -- I can zoom in if 6 

you like.  But when you look at this page, if you look at the 7 

right half of the page.  Let me know if you’d like me to zoom 8 

in at all.  9 

A. Okay.  I see it.  10 

Q. -- . 11 

A.  Yep. 12 

Q. What is it? 13 

A. That’s I think I signed out there in Virginia. 14 

Q. So this is the 822 card you signed? 15 

A. Yeah, it’s just another -- yeah, whatever it is, but 16 

union card, yeah. 17 

Q. And how did you get the information to fill out this 18 

card? 19 

A. What do you mean? 20 

Q. Well, it has the address of the Norfolk Yard on there, 21 

who gave you that information? 22 

A. I don’t know.  I don’t know.  I mean, I wouldn’t go 23 

there.   Like I said, I don’t know who or who I asked. 24 

 JUDGE STECKLER:  And --  25 
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 MS. DUVALL:  Go ahead, Your Honor.  Sorry. 1 

 JUDGE STECKLER:  Mr. Senteno, the date on here for like 2 

the date of employment date as well as the date you signed it 3 

for the date of the application are January 17th, 2019.  And 4 

the way you’re describing it, did you fill this out on the 5 

20th, the day after you got there? 6 

 THE WITNESS:  I don’t -- yeah, I mean, it must.  I 7 

don’t -- like I said, I don’t recall when I signed it.  I 8 

know it was at one of the breakfasts in the morning. 9 

 JUDGE STECKLER:  Did you fill this out while you were 10 

still in Chicago? 11 

 THE WITNESS:  No.  I don’t -- no.  I don’t -- no, 12 

that -- no, we filled that out there at breakfast. 13 

 JUDGE STECKLER:  Do you know of any reason why the dates 14 

reflects the January 17th? 15 

 THE WITNESS:  I don’t know. 16 

 JUDGE STECKLER:  Did you fill one that day yourself? 17 

 THE WITNESS:  Yeah, I would have had to.  Yeah, I don’t 18 

know.  I don’t know why that -- yeah. 19 

 JUDGE STECKLER:  Ms. Duvall, you may continue. 20 

 MS. DUVALL:  Okay.  And once again, Your Honor we’re not 21 

moving to admit this just yet.  It’s not -- .   22 

Q. BY MS. DUVALL:  Did you ever pay dues to Teamsters 23 

Local 822?  24 

A. As far as I know, no.  I know that -- I don’t pay any -- 25 
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it all comes out of our paychecks.  So that I don’t really 1 

handle that stuff.   2 

Q. What type of work did you perform at the Norfolk Yard? 3 

A. The same job that I would do on the -- , just show the 4 

guys that they brought in whatever, how to do the job. 5 

Q. So you were training other employees. 6 

A. Yeah. 7 

Q. Do you recall the names of any of the employees that you 8 

were training? 9 

A. I do not recall the names, like once again, kind of we 10 

don’t get too personal.  I mean, they had nicknames, that’s 11 

what we called them, but I don’t know their governing name; 12 

no, I don’t. 13 

A. What were the nicknames, if you recall? 14 

Q. Call them McFly and Bama.  And that was about as much 15 

as -- I remember Tony and a Lee.  But like I said, I don’t 16 

know their governing names. 17 

Q. For Tony and Lee, were you training them as well? 18 

A. No, they were the ops manager or terminal manager, I 19 

guess.   20 

Q. McFly and Bama, were you involved in training them? 21 

A. Yeah.  Yes.   22 

Q. Do you know if McFly and Bama worked at the Norfolk Yard 23 

prior to --  24 

A. I don’t know any of that.  Like I said, I don’t know.  I 25 



180 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

know that they were from around there. 1 

Q. Okay.  And how did you train McFly and Bama? 2 

A. I think that they knew how to drive the truck, I don’t 3 

know if Bama did, I think McFly knew the truck.  I’d shown 4 

them the crane -- , the side loader.  And that was about it.  5 

Him and Bama, I showed them the equipment.  6 

Q. And how long were you training them on the crane? 7 

A. It varied.  Everybody took turns.  You know, different 8 

guys went up there, you know, different, they would try to 9 

switch it up a little bit.  Some guys are better at teaching 10 

things than others.  So I mean, it was going on for a little 11 

bit too.  12 

Q. Did you sit in the crane with the guys while you were 13 

training them? 14 

A. Yeah.   15 

Q.   What about the hostler truck.  I feel like I say that 16 

wrong every time. 17 

A. Hostler.  18 

Q. Were you training them in that -- in that equipment? 19 

A. Yeah, I trained I think one of them knew how to drive 20 

already but I showed one of them.  Like I said -- , but like 21 

I said I called their names, right.  Those two guys stuck out 22 

to me for what I remember.   23 

 JUDGE STECKLER:  -- .  I’ll be right back.  I’m about to 24 

expire on my connection.  If you don’t mind.  Hold on just 25 
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one second, I’ll be right back.   1 

 COURT REPORTER:  We’ll go off the record.  2 

(Off the record from 3:53 p.m. to 3:55 p.m.) 3 

 JUDGE STECKLER:  Thank you.  I apologize for the 4 

interruption.  You may continue, Ms. Duvall.  5 

 MS. DUVALL:  We’re back on the record?  Okay.  Great.   6 

DIRECT EXAMINATION (cont.) 7 

Q. BY MS. DUVALL:  All right.  So Mr. Senteno, the other 8 

guys that you worked with at the Norfolk Yard, who were they 9 

that you recall?  Who can -- anybody else that you recall 10 

working with at the Norfolk Yard? 11 

A.  I can’t recall.  Like, I know in terms of a couple of 12 

other guys, I don’t, like I said, I don’t remember their 13 

names.  Like I said, I recall these two but the other ones, 14 

like I said, I don’t recall.   15 

Q. And were you involved in training the other couple of 16 

guys as well? 17 

A. Yeah, I mean, one would be the name of, you know, yeah, 18 

they don’t just put them in a truck and let them go, you know 19 

what I mean?  Just, you know, stay on a couple of days, we 20 

make sure, then you’re good.  21 

Q. Did your pay rate change while you were down in the 22 

Norfolk Yard?  23 

A. Not that I’m aware of, no. 24 

Q. Did anything about your paystubs change that you’re 25 



182 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

aware of when you were down at the Norfolk Yard? 1 

A. Nothing more of.  2 

Q. Did you continue to get paid out the Global One Yard? 3 

A. I believe so, yes.  4 

Q. Did you get any sort of bonuses for being down at the 5 

Norfolk Yard? 6 

A. Well, that’s -- yeah.  I mean, yeah, an extra two hours 7 

per day for traveling. 8 

Q. Who did you report to while you were at the Norfolk 9 

Yard?  10 

A. Everybody took a turn.  There was Lee and the other guy.  11 

I think Jesse was there for a couple of days, but he let the 12 

other guys run it.  And then he left and then it was them and 13 

then they just kind of sat in the office, then Lee.  Like I 14 

said, we kind of know what to do so we were just kind of 15 

running ourselves.  Or if we had questions, we can ask the 16 

other guys.   17 

Q. Who was in charge of the training of the people that 18 

were being hired at the Norfolk Yard? 19 

A. There was nobody really in charge.  I mean, I don’t know 20 

what -- I mean --    21 

Q.   So who got to decide -- 22 

A. -- you know.  23 

Q. Sorry, go ahead.   24 

A. No, go on.   25 
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Q. So you got to -- who got to decide when, let’s say, 1 

McFly was done being trained in the crane. 2 

A. It was something that we discussed between the guys.  3 

Just, all right, we feel, you know, comfortable, like he 4 

knows what he’s doing.  You know.  We talked, you know.  5 

 JUDGE STECKLER:  Mr. Senteno, I have a couple of 6 

questions.  When you said asked the other guys, who were the 7 

other guys that you were --  8 

 THE WITNESS:  My other coworkers came down there.  9 

 JUDGE STECKLER:  Okay.  And how long did it take McFly 10 

to get used to operating the crane? 11 

 THE WITNESS:  He was a little longer than other people.  12 

He had a -- little older so he was a little more tensed up, I 13 

think.  So --  14 

 JUDGE STECKLER:  And --  15 

 THE WITNESS:  -- I believe the other guy, the other 16 

gentleman caught it before ahead.   17 

 JUDGE STECKLER:  Had he operated crane before, to your 18 

knowledge? 19 

 THE WITNESS:  I don’t know.  Not to my knowledge, I 20 

don’t know.  You know, as far as I know, no.  21 

 JUDGE STECKLER:  The other guy, was that Bama? 22 

 THE WITNESS:  Yes, correct. 23 

 JUDGE STECKLER:  And he caught on frequently? 24 

 THE WITNESS:  Yeah, he caught on a lot more fast, yes.  25 
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 JUDGE STECKLER:  How long did that take?  1 

 THE WITNESS:  A couple of weeks, I think.  2 

 JUDGE STECKLER:  Okay.  I’m sorry to interrupt, 3 

Ms. Duvall, please continue.  4 

 MS. DUVALL:  So actually, I want -- I have a little bit 5 

of follow up for that, you were going in the direction I was 6 

going, Your Honor.  7 

Q.  BY MS. DUVALL:  The guys from Chicago that you were 8 

working with to train these other guys, which of those guys 9 

were involved in -- 10 

A. They’re Balandis, Demo were up in the machine.  Yeah, it 11 

was -- Peter, he was up in the crane.  So there was a couple 12 

of was up in the crane helping them out.  13 

Q. And Demo, do you know what his real name is? 14 

A. Desmond, I believe.  Desmond. 15 

Q. Was John Page involved in training anyone? 16 

A. John Page, he was -- he’s one of the older guys.  Like, 17 

he does the truck.  Yeah, I mean, every now and then, you 18 

know, he’s kind of --  19 

Q. So you -- so you guys from the Global 1 and the Landers 20 

Yards would get together and decide when the new hires of the 21 

Norfolk Yard were done? 22 

A. Yeah, we all felt comfortable.   23 

Q. And do you recall when you went back to Chicago? 24 

A. That, I don’t recall.  I know -- I think I got a phone 25 
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call saying that you’re needed back at home and that was it.  1 

So I said okay. 2 

Q. Who did you get that phone call from? 3 

A. Jesse. 4 

Q. Jesse DeGroot? 5 

A. Yes. 6 

Q. So when he said you were needed back at home, that was 7 

meaning the Global 1 Yard or something else? 8 

A. Global 1, yes.  9 

Q. Did he tell you why you were needed back at the Global 10 

1? 11 

A. It was negative 50, that the weeks were gone, and things 12 

were backed up.  Things don’t tend to work as well when it’s 13 

really cold like that and they had a lot of call outs.  It 14 

was time to come back, that they needed more guys back home. 15 

(General Counsel's Exhibit 38 marked for identification.)  16 

MS. DUVALL:  And, Your Honor, I’m going to now share the 17 

screen, General Counsel Exhibit 38.   18 

Q. BY MS. DUVALL:  Take a look at this document.  I’m going 19 

to scroll through.  Once again, let me know if you need to 20 

stop, go back, or anything like that.  21 

 First of all, do you know who Frank Morgan is? 22 

A.   Yes.  He’s another coworker.  23 

Q. At the Global 1 Yard or somewhere else? 24 

A. Correct.  Correct.   25 
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Q. All right.  So it’s a two-page document.  Do you 1 

recognize this document? 2 

A. Yes.  3 

Q. What is it? 4 

A. My plane ticket home. 5 

Q. And did you fly back to Chicago on February 13th? 6 

A. Yes, I did.  7 

 MS. DUVALL:  Your Honor, I would move to admit General 8 

Counsel’s Exhibit 38 at this point. 9 

 MR. FITZGERALD:  No, objection, Your Honor.  10 

 MR. ESDERS:  No objection. 11 

 JUDGE STECKLER:  Thank you.  GC 38 is admitted. 12 

(General Counsel's Exhibit 38 received in evidence.) 13 

Q. BY MS. DUVALL:  Okay.  So while you were there, you were 14 

there through February 13th, 2019, did you ever change hotels 15 

while you were down there? 16 

A. No, I did not.  17 

Q. After you returned to the Chicago Yard, did you ever 18 

come back to the Norfolk Yard to work at any point? 19 

A.  No, I did not.  20 

MS. DUVALL:  I have no further direct questions at this 21 

time.  22 

JUDGE STECKLER:  Mr. Esders. 23 

MR. ESDERS:  Yes, Your Honor, thank you. 24 

DIRECT EXAMINATION 25 
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Q. BY MR. ESDERS:  Mr. Senteno, my name is Brian Esders, 1 

I’m the attorney for the ILA Local 1970.   2 

A. Hello. 3 

Q.  I just have a couple of questions for you.   4 

A. Okay. 5 

Q. When you were working out of the Global 1 Yard, how did 6 

you get paid?  Did you get a physical paycheck or did you get 7 

a direct --  8 

A. Direct deposit. 9 

Q. And when you went to Norfolk, did that continue?  Did 10 

you continue doing direct deposit -- 11 

A. Direct. 12 

Q. -- or did they -- 13 

A. Direct. 14 

Q. -- give you a physical paycheck? 15 

A. Direct deposit.  16 

Q. Thank you.  And did you have to fill out any new direct 17 

deposit forms like here’s my bank? 18 

A. No. 19 

Q. It just kept on going the same way it had been 20 

previously; is that right? 21 

A. Basically, yes.  22 

Q. Okay.  And now when you’re working out of the Global One 23 

Yard with the direct deposit paycheck, are dues taken out of 24 

your paycheck automatically for Local 710? 25 



188 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes.  1 

Q. And when you worked in Norfolk and you continued to 2 

receive those direct deposit payments, did they take dues for 3 

Local 710 out of your paycheck while you were working in 4 

Norfolk? 5 

A. I believe so. 6 

Q. Okay.  7 

 MR. ESDERS:  And now, Ms. Duvall, would you mind 8 

bringing up GC Exhibit 25 again for Mr. Senteno’s 822 card? 9 

 MS. DUVALL:  Sure.  10 

 MR. ESDERS:  Thank you very much. 11 

Q. BY MR. ESDERS:  Mr. Senteno, while you were working, you 12 

said that dues were continuing to come out of your paycheck 13 

for Local 710 while you were in Norfolk.  Did you also pay 14 

dues to Local 822 for that time you worked in Norfolk? 15 

A. I don’t believe so.  16 

Q. Right.  And if you see this card that you signed, at 17 

the -- so the top part is titled “Application and Notice.”  18 

And the bottom of it, it says “Check Off and Assessment.”   19 

  Do you see that on that document? 20 

A.   Uh-huh. 21 

Q.  You did not fill out the “Check Out and Assessment” 22 

portion, did you? 23 

A. No.  24 

Q. Do you know why you did not? 25 
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 MR. FITZGERALD:  Objection.  It says assignment.  It’s 1 

assignment.  2 

 MR. ESDERS:  My apologies, it’s small print.  “Check Off 3 

Authorization and Assignment.” 4 

Q. BY MR. ESDERS:  Do you know why you did not fill out 5 

that portion? 6 

A. No. 7 

Q. Okay.  Did you ever contact Local 822 while you were in 8 

Norfolk about representing you as your union representatives? 9 

A. No. 10 

 MR. ESDERS:  Okay.  No further questions.   11 

 JUDGE STECKLER:  Mr. Fitzgerald, are you examining on 12 

behalf of Respondent?   13 

 MR. FITZGERALD:  I am.  I actually need a bathroom break 14 

and a couple of minutes.  Can I -- can I have ten minutes, 15 

please, Your Honor? 16 

 JUDGE STECKLER:  Okay.  We can do ten minutes.  17 

 Mr. Senteno, during that time, you may feel free to get 18 

up, move around, go to the kitchen, get a drink.  Not 19 

alcohol, please.  And --  20 

 THE WITNESS:  Okay.  21 

 JUDGE STECKLER:  And -- but to please come back, don’t 22 

turn off your phone or anything.  But just don’t discuss your 23 

testimony in the meantime.  Okay? 24 

 THE WITNESS:  Okay. 25 
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 JUDGE STECKLER:  Thank you.  We’ll be off the record for 1 

ten minutes.  Thank you. 2 

 COURT REPORTER:  We’re off the record.   3 

(Off the record from 4:06 p.m. until 4:17 p.m.) 4 

 JUDGE STECKLER:  Thank you, Ms. Belt.  5 

  Mr. Fitzgerald, do you have questions? 6 

MR. FITZGERALD:  Just a few, Your Honor.  Thank you.  7 

CROSS-EXAMINATION 8 

Q. BY MR. FITZGERALD:  Good afternoon, Mr. Senteno, I’m 9 

Brendan Fitzgerald, I’m an attorney for the Company, for H&M.  10 

I’ll ask you a few questions today.  Okay? 11 

A.  Okay. 12 

Q. Okay.  You testified previously that you stayed in the 13 

Croxton facility when you traveled for a month; is that 14 

right? 15 

A. Yeah.  I think I was there like for a month or two, I 16 

want to say.  I really don’t know the dates.  Maybe a month 17 

and a half, I don’t know.  18 

Q.   Okay.  Could you have stayed on, if you wanted? 19 

A. I mean, I’m sure I could -- if I want to transfer, I’m 20 

sure that option was always available.  21 

Q. Would that option apply in Norfolk as well? 22 

A. I mean, I never asked, I’m sure.  I mean, I don’t see 23 

why I wouldn’t be.  24 

Q. Were you interested in transferring to Norfolk when you 25 



191 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

had negative 50 out in Chicago? 1 

A. Yeah, it sounded like a dream. 2 

Q. You testified previously that when the -- when you were 3 

at the hotel in the breakfast area, you signed cards; is that 4 

right? 5 

A. Correct.  6 

Q. Can you describe that breakfast area for me? 7 

A.  You’ve got your breakfast area, then off to your right 8 

you’ve got the lobby.  And then in the back, you have like 9 

another little sitting area with the fireplace and, you know, 10 

breakfast area.  Quite large.  And they had a nice, pretty 11 

nice spread there, whatever.  Tables.  That was it.   12 

Q. Okay.  And you were there, were there other traveling 13 

employees there? 14 

A. Yes, yes.  We were eating breakfast.  15 

Q. And then the Union came, right? 16 

A. Correct.  17 

Q. And when that was happening, Mr. DeGroot was in lobby, 18 

right? 19 

A. Yeah.  As far as I remember, yes.  20 

Q. How far away from you was he?   21 

A. I don’t know.  I don’t know because it was -- maybe 50, 22 

100 feet, I don’t know.  Like I said, I was eating my 23 

breakfast.  I -- there was a couple of guys, so I don’t know 24 

where he was at exactly.   25 
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Q. He was on the other side of the wall, then? 1 

A. Yeah, I mean, the other side in the lobby area, I guess 2 

you want to call it or whatever. 3 

Q. It’s your recollection that Chuck was with him, too, 4 

right? 5 

A. Well, yes.  Yes.    6 

 JUDGE STECKLER:  That’s Mr. Thomas? 7 

 THE WITNESS:  Yes. 8 

 MR. FITZGERALD:  Thank you, Your Honor, I apologize.  9 

Q. BY MR. FITZGERALD:  What did the Union representatives 10 

say to you; do you recall? 11 

A. I -- you know what, like I said, I was eating my meal, 12 

the cards were there.  I want to say I remember two of them.  13 

I don’t know their names, I couldn’t tell what they look 14 

like.  They came up, introduced themselves, and I was just 15 

like kind of, you know, I was eating.  And they said, okay, 16 

well, I just need you to fill this out.  Okay.  And then that 17 

was it.   18 

 JUDGE STECKLER:  Mr. Senteno, was there any other of the 19 

travelers sitting at your table? 20 

 THE WITNESS:  Yeah.  Yeah.  21 

 JUDGE STECKLER:  Do you recall who was sitting with you? 22 

 THE WITNESS:  That, I don’t recall.  I know I think 23 

Peter was there -- I know a couple -- a couple of the guys 24 

got up late.  I remember that.  So I don’t know who was 25 
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there.  It was like two years ago, so I don’t remember, you 1 

know, who was where, whatever.  I mean, I know there was a 2 

couple of us that were there and a couple that were late.  I 3 

remember that much.   4 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald.  5 

Q.  BY MR. FITZGERALD:  I apologize, you said a couple of 6 

them -- a couple of guys had what?  I’m just trying to 7 

understand what you said, Mr. Senteno.   8 

A. A couple of the guys were late for breakfast.  So there 9 

was a couple of us eating there and a couple were late.  I 10 

don’t know who was, you know what I mean? 11 

Q. Okay. 12 

 MR. FITZGERALD:  I don’t have any other questions, Your 13 

Honor.  14 

 JUDGE STECKLER:  Mr. Senteno, I do have one more 15 

question.  Did you go straight to the Yard after you finished 16 

your breakfast that day?    17 

 THE WITNESS:  I believe we did.   18 

 JUDGE STECKLER:  How did you get there?  Did you all get 19 

in a van or did you get -- 20 

 THE WITNESS:  I believe that we had a couple of 21 

rental -- I think that we had two rentals, if I recall 22 

correctly.  We had a Tahoe and another car we had.  23 

 JUDGE STECKLER:  Do you know who was paying for the 24 

rentals? 25 
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 THE WITNESS:  I don’t know.  I would assume they would 1 

be rented to the Company, though.  2 

 JUDGE STECKLER:  Okay.  Were the other guys from Chicago 3 

driving?   4 

 THE WITNESS:  Yeah, I believe -- I don’t know if they 5 

were the ones -- because I don’t think I even drove.  I think 6 

it was John Page who drove.  I think -- I don’t know if they 7 

had like who was driving the car all the time, I don’t know.  8 

I know I didn’t really drive.        9 

 JUDGE STECKLER:  Okay.  Ms. Duvall, any recross?   10 

 MS. DUVALL:  Yes.  11 

JUDGE STECKLER:  Or redirect, I’m sorry.   12 

 MS. DUVALL:  Just a couple of questions.   13 

REDIRECT EXAMINATION 14 

Q.  BY MS. DUVALL:  Mr. Senteno, you were asked about 15 

transferring to the Norfolk Yard, so it sounded like it was 16 

pretty -- did you ever discuss transferring to the Norfolk 17 

Yard with anyone?  18 

A. No.  19 

Q. Did you ever attempt to transfer to the Norfolk Yard? 20 

A. No. 21 

Q. Did anyone ask you to transfer to the Norfolk Yard? 22 

A. No.  23 

 MS. DUVALL:  No further questions, Your Honor.  24 

 JUDGE STECKLER:  Mr. Esders?  25 
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 MR. ESDERS:  Nothing from me, Your Honor.  1 

 JUDGE STECKLER:  Mr. Fitzgerald? 2 

 MR. FITZGERALD:  No, thank you.  3 

 JUDGE STECKLER:  Okay.  Mr. Senteno, thank you for 4 

joining us today.  You’re about to be excused.  You might be 5 

recalled at some point.  However, in the meantime, this trial 6 

is expected to go through March, so do not discuss your 7 

testimony with anyone until you’ve had some word for -- from 8 

someone about the hearing being over.   9 

 Thank you for your time and we will take you out of 10 

Zoom.  Or you can hang up on us if you want. 11 

 THE WITNESS:  Okay.  Yeah, all right.  Thank you.  Have 12 

a nice evening.   13 

 JUDGE STECKLER:  Let’s see, Mr. Barham, can you help him 14 

out here? 15 

 THE WITNESS:  I can just --  16 

 JUDGE STECKLER:  There we go.  Okay.  Is General Counsel 17 

ready with another witness?   18 

 MS. EITZEN:  Yes, Your Honor.  I don’t see Ms. Duvall 19 

right now, I don’t know if she -- if she has another witness.   20 

 MR. BARHAM:  She’s back.  I think -- I think I may have 21 

removed her.   22 

 MS. EITZEN:  Okay.   23 

 MR. BARHAM:  She’s back now.  24 

 MS. EITZEN:  Ms. Duvall will be calling our next 25 
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witness.  1 

 JUDGE STECKLER:  Okay.  Who’s --  2 

 MS. DUVALL:  Sorry.  It said I got removed from the 3 

meeting.  I think you might have hit the wrong button when 4 

you were trying to remove -- remove Mr. Senteno.  5 

 JUDGE STECKLER:  Okay.  Ms. Duvall, do you have a next 6 

witness ready to go? 7 

 MS. DUVALL:  I do.  Actually, though, before we go to 8 

that, I have a brief question because we talked previously 9 

about you going till 6 today, which is totally fine.  But 10 

just for -- I’m wondering whether I should be putting another 11 

witness in the waiting room beyond our next witness.  There 12 

is somebody currently in the waiting room, but I want to just 13 

for timing purposes know kind of where we are going with 14 

this. 15 

 JUDGE STECKLER:  About how much time do you expect to 16 

spend on direct? 17 

 MS. DUVALL:  It’s about the same.  I imagine this 18 

witness is probably about the same as the last few.  19 

 JUDGE STECKLER:  So about 45 minutes? 20 

 MS. DUVALL:  Yep, about that, Your Honor.  21 

 JUDGE STECKLER:  I would say let’s stop at that witness 22 

if every -- it’s that okay with everyone.   23 

 I see John’s yes.  24 

 MR. FITZGERALD:  Speaking of scheduling, Your Honor.  Or 25 
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excuse me, I’m sorry. 1 

 JUDGE STECKLER:  Go ahead, Mr. Fitzgerald.   2 

 MR. FITZGERALD:  Speaking of scheduling, I have been 3 

getting -- on behalf of my witnesses to understand when they 4 

may be called.  To give them a bit more specificity, the 5 

subpoena identified tomorrow for our witnesses, but I’m not 6 

entirely sure if that’s when they’re going to go.  So I’m 7 

hoping to get a bit more information from Counsel -- from the 8 

General Counsel as to when they can be expected to be called.   9 

 MS. DUVALL:  And, Your Honor, we’re willing to provide 10 

that information, but I think we need to wait and see after 11 

this witness.   12 

 JUDGE STECKLER:  Okay.  That’s sounds --  13 

 MS. DUVALL:  Yeah.  14 

 JUDGE STECKLER:  And you may want to have some off the 15 

record discussions, right? 16 

 MS. DUVALL:  Correct.  Thank you.  17 

 JUDGE STECKLER:  All righty.  In that case, any other 18 

questions about scheduling before we do anything else?  What 19 

time do you want to start in the morning?  Because I know 20 

everybody’s going to hang up on me very quickly.   21 

 MR. MARCULEWICZ:  I think, Your Honor, we --  22 

 MS. DUVALL:  We’re available at 9 or 10.   23 

 MR. MARCULEWICZ:  I was going to say, Your Honor, I 24 

think we may have, you know, we scheduled it from 10 to 6.  25 
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Obviously 6 pushes it pretty late, that’s early for you.  I 1 

think we’re sort of -- as I say, we start to fatigue after 2 

six to eight hours of Zoom call.  So, you know, it’s okay to 3 

start earlier if there’s an expectation that we stop earlier.  4 

But we do have a fair amount of presumably stuff to deal with 5 

in connection with production of the subpoena documents and 6 

potentially the stipulation of other documents.  So we may 7 

want to spend some time doing that.   8 

 JUDGE STECKLER:  Okay.  How about we start at 9:30 9 

Eastern, 8:30 Central tomorrow?  10 

 MR. MARCULEWICZ:  Sure.  11 

 MS. DUVALL:  That’s fine, Your Honor.    12 

 JUDGE STECKLER:  Okay.  -- Ms. Belt, is that all right 13 

for you? 14 

 COURT REPORTER:  Yes, that works.   15 

 JUDGE STECKLER:  And Mr. Barham, how about for you? 16 

 MR. BARHAM:  Yes, Your Honor.  17 

 JUDGE STECKLER:  Okay.  I don’t want to be accused of 18 

abusing staff.  19 

 Special --  20 

 MS. DUVALL: Are we still -- 21 

 JUDGE STECKLER:  Okay, go ahead.   22 

 MS. DUVALL:  Are we still on the record? 23 

 JUDGE STECKLER:  Yes, we are on the record.  24 

 MS. DUVALL:  Okay.  Just want to make sure.  25 
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 JUDGE STECKLER:  No, we are on the record.   1 

 Ms. Duvall, and you’ve got another witness waiting for 2 

us, yes? 3 

 MS. DUVALL:  Yes.  Scott Darvalics should be in the 4 

waiting room.  5 

 JUDGE STECKLER:  Okay.  Mr. Darvalics, can you take 6 

yourself off -- there you go, you’re off of mute.   7 

 Thank you for being patient to come in today.  I’m going 8 

to have you raise your -- I’m Judge Steckler, please raise 9 

your right hand.   10 

(Whereupon, 11 

SCOTT DARVALICS 12 

was called as a witness by and on behalf of the General 13 

Counsel and, after having been duly sworn, was examined and 14 

testified as follows:) 15 

  JUDGE STECKLER:  Please state your name and spell it for 16 

the record. 17 

 THE WITNESS:  Scott James Darvalics; spelled D, as in 18 

David, a-r-v, as in Victor, -a-l-i-c-s.   19 

 JUDGE STECKLER:  Mr. Darvalics, because we’re on Zoom, 20 

I’m going to ask -- we’ll ask you a few questions.   21 

 Is there anyone else in the room with you? 22 

 THE WITNESS:  No.  No.  23 

JUDGE STECKLER:  Okay.  Do you have any documents in 24 

front of you? 25 
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 THE WITNESS:  I do.   1 

 JUDGE STECKLER:  Okay.  What are the documents? 2 

 THE WITNESS:  I have a subpoena and then I have a couple 3 

of other pages of information. 4 

 JUDGE STECKLER:  About the subpoena?  5 

 THE WITNESS:  Yes.  6 

 JUDGE STECKLER:  Okay.  7 

 THE WITNESS:  From the Labor Board.     8 

 JUDGE STECKLER:  Okay.  During the course of the hearing 9 

as the parties ask -- different parties ask you questions, 10 

one or more may file -- give an objection.  Please wait to 11 

give your answer because there’s sometimes a lag in the audio 12 

and give me a chance to rule on the objection.  Okay? 13 

 THE WITNESS:  Okay.  14 

 JUDGE STECKLER:  Ms. Duvall.  15 

 MS. DUVALL:  All right.   16 

DIRECT EXAMINATION 17 

Q. BY MS. DUVALL:  Good evening, Mr. Darvalics.  You 18 

already mentioned you got a subpoena from us to testify. 19 

A. Yes. 20 

Q. So I’ll just get -- jump right into substantive 21 

questions.  22 

 Are you familiar with H&M International Transportation? 23 

A.   Yes, I am.  24 

Q.  And actually, let me go backwards because I don’t know 25 
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if this was done.  Can you state and spell your name for the 1 

record? 2 

A.  Yes.  Scott, S-c-o-t-t; James, the middle name.  And the 3 

last name Darvalics, D, as in David, a-r-v, as in Victor, a-4 

l-i-c-s.   5 

Q.  How are you familiar with H&M? 6 

A. I’m currently employed by H&M as a working foreman in 7 

the chassis and trailer shop.   8 

Q. And which facility are you at with the chassis and 9 

trailer shop? 10 

A. Jersey City, Croxton Yard, New Jersey. 11 

Q. When did you first start working for H&M? 12 

A. I began in 1984.  Left for some years, returned in 2010, 13 

I believe, around June or July.  And I’ve been there ever 14 

since.  15 

Q. And was that entire time spent with the Croxton Yard? 16 

A. No.  I’ve been at Croxton location I’m going to say 17 

about seven years, I could be off. 18 

Q. When you first started working for H&M back in 1984, 19 

what location did you work at?  20 

A.  I was in South Kearny, New Jersey? 21 

Q. And how long were you in the South Kearney facility? 22 

A. From 1984 to approximately 2001.  I had returned in 2010 23 

to about 2012.  And then I was transferred to the Croxton 24 

location. 25 
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Q. And Croxton’s your current location? 1 

A. Yes, it is.  2 

(General Counsel's Exhibit 28 marked for identification.) 3 

 MS. DUVALL:  Your Honor, I’m going to show General 4 

Counsel Exhibit 28 to Mr. Darvalics on the screen.   5 

Q. BY MS. DUVALL:  So Mr. Darvalics, you’ll see a document 6 

pop up on your screen.  So are you able to see that on your 7 

screen? 8 

A.  Yes.   9 

Q.  Okay.  So I’m going to go and scroll through this 10 

document and if you need me to stop or go back to -- so that 11 

you can take a closer look, just let me know.  Otherwise, 12 

I’ll go through the entirety of the -- well, scroll through 13 

the first five pages of the document and let you look at 14 

that, then I’ll have some questions.   15 

 MS. DUVALL:  And for the record purposes, I’m starting 16 

with the GC page 196.  So I’ll start at the top of that 17 

document and scroll down GC 28.  18 

 THE WITNESS:  Okay.  This looks like my employment 19 

application to return with -- . 20 

Q.  BY MS. DUVALL:  Okay.  Is that your signature on the 21 

bottom of this document? 22 

A. Yes, it is. 23 

Q. Okay.  And I have one more page for you before I have 24 

questions.  And this page, was this submitted with that 25 
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application? 1 

A. Okay.   2 

MS. DUVALL:  All right.  For record purposes because -- 3 

keeping with the court reporter keeping the record, this is 4 

from -- we’re on GC page 200. 5 

Q.  BY MS. DUVALL:  So do you recognize these first five 6 

pages? 7 

A.   Yes, I do.  They’re all mine, I recognize them. 8 

Q.  Okay.  What are they? 9 

A. Looks like a resume that I had given, as well a job 10 

application.  11 

Q.  And you, I believe, said this was your reapplication in 12 

2010? 13 

A. Yes.  I had been gone for about ten years or so.  14 

Q. Is this a true and accurate copy of your application 15 

that you submitted in 2010 to work for H&M? 16 

A. Yes, it looks so.  17 

Q. And are you familiar with Teamsters Local 560? 18 

A.  Yes, I am.  19 

Q.  Okay.  And where is Teamsters Local 560 located? 20 

A.  707 Summit Avenue, Union City, New Jersey.  21 

Q.  And are you a current member of Teamers Local 560? 22 

A. Yes, I am.   23 

Q. Do you recall when you first joined Teamsters Local 560? 24 

A.  It had to be a few months after the -- of that was -- 25 
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there was some time that goes before you make the list.  So I 1 

would imagine maybe two months, three months after the date 2 

on the application.  3 

Q. Okay.  So I’m staying in General Counsel 28, but I’m 4 

going to scroll down to the next page which is GC page 201, 5 

201.  Do you recognize this document? 6 

A.   Yes, that’s the application for union.  7 

Q.   So at this time -- sorry, I’m going to scroll down now 8 

one more page to page -- GC page 202.  And do you recognize 9 

this document? 10 

A. Yes.  11 

Q. Okay.  And what is it? 12 

A.  A union application.   13 

Q. Okay.  Still for General -- for 560? 14 

A.   Yes, I believe so. 15 

 MS. DUVALL:  Your Honor, at this time, I would move to 16 

admit General Counsel’s Exhibit 28 into evidence.  17 

 MR. FITZGERALD:  No objection, Your Honor.   18 

 JUDGE STECKLER:  Mr. Esders? 19 

 MR. ESDERS:  No objection.  20 

 JUDGE STECKLER:  Thank you.  General Counsel Exhibit 28 21 

is admitted. 22 

(General Counsel’s Exhibit 28 received in evidence.) 23 

Q. BY MS. DUVALL:  Mr. Darvalics, since joining Teamsters 24 

Local 560 in 2010, have you ever rescinded your membership in 25 
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Teamsters Local 560? 1 

A.   No. 2 

Q.  Did you ever pay dues to Teamsters Local 560? 3 

A. Yes, I do, current. 4 

Q.  And have you paid dues the entire time since joining 5 

initially back in 2010? 6 

A. Yes. 7 

Q. How do you pay the dues?  How are the dues remitted over 8 

to -- 9 

A.  Check -- . 10 

Q. All right.  Is that coming directly from your paycheck? 11 

A. Yes, it is. 12 

Q.  And back in January 2019, I know it was two years ago, 13 

but what was your job title then? 14 

A.  Same as it is now.  Working foreman in the chassis and 15 

trailer shop. 16 

Q. And as a working foreman in a chassis and trailer shops, 17 

what are you duties, just generally? 18 

A. They can vary, you know, anything from hand-on repairs 19 

to, you know, training people, to organizing work for the day 20 

for the -- for the shop.  Coordinating, ordering parts.   21 

Q.  And you said that you sometimes train people, how do you 22 

train people? 23 

A.  Well, if I’m out working on a job, I’ll take a new 24 

employee and we work together and show him the procedures and 25 
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practices that we employ.  May be different from what he’s 1 

aware of.   2 

Q. Are you familiar with the Norfolk Portlock Intermodal 3 

Yard located at 1710 Atlantic Avenue in Chesapeake, Virginia? 4 

A. Yes, I am.  5 

Q.  And how are you familiar with the Norfolk Yard?  6 

A.  I had worked there on two occasions.  Once I believe was 7 

ten working days, around, I could be wrong a day or two 8 

either way.  And the second time was for five working days or 9 

so.  And that was it.  10 

Q.  So the first time you worked down there, do you recall 11 

when it was? 12 

A. I believe the first day you said, January 2019.  13 

Q. Okay.  And how did you hear about the opportunity to go 14 

down for those ten days in January 2019? 15 

A.  I was asked by my supervisor if I would go down for a 16 

week or two, maybe three to help start up a yard that the 17 

company was requiring. 18 

Q. And who was your supervisor who asked you to do this? 19 

A. Ryan Burke; R-y-a-n; Burke, B-u-r-k-e. 20 

Q. And is Mr. Burke out of the Croxton Yard? 21 

A. Yes, he is. 22 

Q. And have you ever traveled for H&M to help set up a yard 23 

before this occasion? 24 

A. No, that was the first time.  25 
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Q. Have you ever traveled for H&M to help out another yard 1 

before this? 2 

A. Me personally, no. 3 

Q. Did you have to apply for this assignment at the Norfolk 4 

Yard?   5 

A.  No. 6 

Q. Did you have to fill out any paperwork at all to travel 7 

to the Norfolk Yard? 8 

A. No. 9 

Q. How did you get to the Norfolk Yard from New Jersey? 10 

A. I drove. 11 

Q. Did you drive your personal vehicle or did you ride with 12 

somebody? 13 

A. A rental van. 14 

Q. Were you driving that rental van? 15 

A.  Yes.  16 

Q. Did anyone from the Croxton Yard travel with you down to 17 

the Norfolk Yard? 18 

A. No, I went by myself.  19 

Q. Where did you stay when you were down at the Norfolk 20 

Yard? 21 

A. I don’t remember.  It was a couple of miles away at a 22 

Marriot type of hotel, extended stay type thing.   23 

(General Counsel's Exhibit 26 marked for identification.) 24 

Q. Okay.  I’m going to show you another document on the 25 
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screen.  1 

 For the record, this is General Counsel’s Exhibit 26.  2 

Do you see this document?  It’s two pages and I’ll scroll 3 

through it.  Let me know --  4 

A.   Yeah, that’s it, Residence Inn. 5 

Q.  That’s where you stayed?  Okay.  6 

A.  Yeah.  7 

Q.  So I’m going to scroll through both pages so that you 8 

can see the whole thing. 9 

A. Uh-huh. 10 

Q. Do you recognize this document?  11 

A.  I -- I recognize the place where we stayed, I don’t 12 

remember getting that receipt -- 13 

Q. Okay. 14 

A. -- passed on.  I may have --  15 

Q. Did you make your own reservation or did somebody make 16 

it for you? 17 

A.   No, somebody made the reservation. 18 

Q. The dates on it, though, arrive January 21st, 2019 and 19 

depart February 1st, 2019, were those the dates you were down 20 

in Norfolk? 21 

A. That sounds about right.  22 

Q. Okay. 23 

 MS. DUVALL:  Your Honor, at this time, I would move to 24 

admit General Counsel’s Exhibit 26 into evidence.   25 
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 MR. FITZGERALD:  No objection, Your Honor. 1 

 MR. ESDERS:  No objection.  2 

 JUDGE STECKLER:  GC 26 is admitted. 3 

(General Counsel's Exhibit 26 received in evidence.) 4 

Q. BY MS. DUVALL:  Did you go to the Norfolk Yard on that 5 

first that you arrived January 21st, 2019? 6 

A. I think I did.  I believe so.  It was late in the day.  7 

I believe I went just pass by.   8 

Q.  Did you actually go in the Yard or did you just drove 9 

past it?  10 

A. I really don’t remember.  I may have gone in because we 11 

were looking to start some trucks that we had shipped down.  12 

I don’t know if it was that day or the next day.  Because 13 

when we got there, there were a couple of days where we 14 

weren’t on the terminal working so we were trying to get some 15 

equipment started, some support -- some support vehicles.   16 

Q. Are you familiar with Teamsters Local Union 822?   17 

A. I believe that was the local that represents that Yard 18 

at the present time.  19 

Q.  When you say that Yard, you mean the Norfolk Yard?  20 

A. Yes. 21 

Q. Did you fill out a card to be represented by Teamsters 22 

Local 822? 23 

A. Yes, I did. 24 

Q. When did you fill out that card?  25 
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A.   I don’t recall the exact day but it was before we went 1 

to work on the terminal so it may have been that first day or 2 

the second day that I arrived there.  I just don’t recall.  3 

Q. Were you already in Norfolk when you filled out the 4 

card? 5 

A. Yes. 6 

Q. And where were you when you filled out the card? 7 

A. We were in the lobby of the area -- the common area 8 

where you can have something to eat, there’s tables and some 9 

lounging area.  10 

Q. Do you recall who was present when you filled out the 11 

card? 12 

A.  I don’t.  I think I was the only one at the time from 13 

Jersey City.  The rest of the gentlemen were from I believe, 14 

Chicago or that area.  I really didn’t know anybody, I don’t 15 

know anybody by their name.   16 

Q. And were you asked to fill out the card? 17 

A.  I was handed the card and asked, yes.  18 

Q. Who handed you the card and asked you to fill it out? 19 

A.  I think the Union rep that was there.  Could have been.  20 

Could have been passed to me.  You know, there was a bunch of 21 

them.  I think they did the, you know, pass them down kind of 22 

thing.   23 

Q. Did you question signing the card at that time? 24 

A. No. 25 
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Q. And -- sorry, just to clarify, when you said you were at 1 

the lobby area, was this the hotel lobby area or the Norfolk 2 

Yard lobby area? 3 

A. I’m sorry, it was the hotel lobby area.   4 

Q. And do you know who Jesse DeGroot is?   5 

A. Yes, I do. 6 

Q. Was he there that day? 7 

A. Yes, he was.  I’m sorry, I forgot him. 8 

Q. Do you know who Charles Connors is? 9 

A. Yes, I do. 10 

Q. And was he there that day? 11 

A. I don’t recall him being there.  He may have been, I 12 

just don’t recall him being there because he wouldn’t have 13 

any business there.  But he could have been sitting in 14 

another chair.  15 

Q. And did Mr. DeGroot say anything to you the morning you 16 

signed that card for Teamster’s Local 822? 17 

A. I don’t believe so.  I mean, he may have said hello or a 18 

greeting or something, but we had no discussions.  19 

Q.   I’m going to show you General Counsel’s Exhibit 25.  And 20 

for purposes of the record, I’m showing GC page 148 of 21 

General Counsel’s Exhibit 25 on the screen.  22 

 Just take a look at the left side of this document.  And 23 

if you need me to zoom in at all, please let me know.  24 

A.   Yeah the left side is the application, the membership 25 
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that I signed. 1 

Q.  And this is for Local 822? 2 

A. I believe so, yeah.  It’s not written in the top corner 3 

but. 4 

Q. Got it.  Do you recall signing this application? 5 

A. I do.  I do.  I remember signing one.  6 

Q. And is this a true and correct copy of the card you 7 

signed for Local 822? 8 

A. It looks so, yes.  9 

Q. And the date on it, January 17th, 2019, do you know why 10 

it says that date? 11 

A. It must have been the day that I signed it. 12 

Q. Were you in Norfolk on January 17th, 2019? 13 

A. I don’t recall the date.  I went down there the -- I 14 

think I got there on a Saturday or a Sunday. 15 

Q. Are you certain that you signed the card, though, while 16 

you were in Norfolk? 17 

A. Yes, I was.  I am certain.  18 

  MS. DUVALL:  I’m going to stop sharing this document, 19 

Your Honor.  20 

Q. BY MS. DUVALL:  After you signed this card for Teamsters 21 

Local 822, what did you do? 22 

A. I’m sorry, you buffered there for a minute. 23 

Q. Sorry.  After you signed the card for Teamsters Local 24 

822, what did you do? 25 
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A. I don’t remember.  Maybe go to eat something.  I don’t 1 

remember.  I mean, I remember what time of the day, I’m 2 

sorry.   3 

Q. Okay.  Was it the morning? 4 

A. No, I don’t think it was the morning.   5 

Q. Okay. 6 

A. Nobody woke up in the morning.  7 

Q. What type of work did you do -- perform down at the 8 

Norfolk Yard? 9 

A. The same basically as where I’m at.  I was trying to 10 

organize equipment.  Get a good idea of what actually was 11 

going on in the yard.  Trying to start, at some point to 12 

start making repairs.  Repairs had fallen to the wayside at 13 

that terminal.  From -- this was from my angle.  I’m in 14 

maintenance so what I do is different maybe from what they do 15 

at the lift area.  So just trying to establish some 16 

organization, you know. 17 

Q. Okay.  So when you say "maintenance," what type of 18 

maintenance do you work on?  Are you working on the chassis 19 

and the cranes and things like that? 20 

A. I work on the chassis and all the intermodal equipment.  21 

So there was another gentleman that did the repairs for the 22 

crane, yard trucks.  I was strictly there for the intermodal 23 

equipment.   24 

Q. When you say "the intermodal equipment", you mean the 25 
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actual train themselves, like train tracks?  1 

A. No.   2 

Q.  No?  3 

A.  It would be chassis and --  4 

Q. Chassis.   5 

A. Yeah.  6 

Q. Did H&M bring in their own chassis? 7 

A. No.  It was Norfolk -- equipment.  8 

Q. So the railroad’s equipment.  9 

A. Correct. 10 

Q. Did you train anybody when you were down at the Norfolk 11 

Yard? 12 

A. First time was a gentleman there.  I don’t recall when 13 

he actually started to work with me.  I think we went in 14 

there on a Tuesday or a Wednesday as the -- in that week of 15 

that time frame.  I don’t know what the date was.  But there 16 

was a guy there, I think his name was Jermaine Collins and he 17 

was existing employee from the company before, I think.  He 18 

stayed on with H&M.   19 

  So it was just basically getting him up to speed in how 20 

we operate or how we do things.  It was a little different 21 

than the way they were used to doing things.  And just wanted 22 

to make sure we were on the same page because I was going to 23 

be returning in, you know, a couple of days a week or so.  24 

And just wanted to make sure that I was confident that he was 25 
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okay leaving him.   1 

Q. So you didn’t intend to stay in the Norfolk Yard at all?  2 

A. No.  3 

Q. Okay.  So was Mr. Collins the only other mechanic 4 

working down at the Norfolk Yard while you were there? 5 

A. The first time.  I went and returned, I don’t know if it 6 

was a year later or less than a year, maybe more.  I don’t 7 

remember.  And there were -- there was another gentleman 8 

there at the time working along with Jermaine Collins.  I 9 

don’t remember his name.  10 

 JUDGE STECKLER:  Mr. Darvalics, can I -- I’m sorry to 11 

interrupt, Ms. Duvall -- 12 

 THE WITNESS:  Yes.  13 

 JUDGE STECKLER:  -- I do have some questions. 14 

 In terms of when you said a little different when you 15 

were training Jermaine, what kinds of things were different? 16 

 THE WITNESS:  Okay.  Well, just the way, you know, 17 

mechanics work, efficiency.  You know, the way we ordered 18 

parts.  Maybe not major detail, maybe not major things but 19 

just as far as being efficient and getting the job done the 20 

best way possible.  You know, there were some differences.  21 

 JUDGE STECKLER:  When you were working with Jermaine, 22 

did he require a lot of supervision in how he did the work as 23 

a mechanic? 24 

 THE WITNESS:  No.  His role appeared to me to look to 25 
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change.  So being he was the only guy there, I don’t recall.  1 

I never remember hearing how many guys actually worked there, 2 

couldn’t have been that many.  But Jermaine would have to be 3 

responsible for, you know, talking to me from time to time.  4 

We didn’t just leave him, you know, we would stay in touch.    5 

  JUDGE STECKLER:  Okay.  When you look at -- what kinds 6 

of qualifications would somebody have to have to your 7 

knowledge as a working foreman to work in as a mechanic? 8 

 THE WITNESS:  For me in my view, being able to roll up 9 

their sleeves and work.  You know, you see a lot of guys in 10 

this business who have an extensive tool list but they’re no 11 

mechanic.  I’ve seen guys work with just a hammer and a 12 

wrench and they’re great.  13 

 JUDGE STECKLER:  Would you expect someone to have, say, 14 

a welding certificate? 15 

 THE WITNESS:  It would be preferable.  But, you know, 16 

that person could be trained.  You know, we can train them.  17 

But we would rather have them as overly qualified as 18 

possible, really.  You know, but the truth comes in rolling 19 

up your sleeve, that’s where it all comes down to.   20 

 JUDGE STECKLER:  Okay.  Ms. Duvall, you may continue.   21 

 MS. DUVALL:  Okay.  22 

Q. BY MS. DUVALL:  So other than Mr. Collins, did you work 23 

with anyone else while you were down at the Norfolk Yard that 24 

first time? 25 
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A. The first time I believe there was another gentleman 1 

that was -- I don’t know if he actually started working.  But 2 

he came over from the other company as well but he was in a 3 

different department.  He was a mechanic but he was primarily 4 

the lift mechanic or the crane mechanic.  I don’t recall what 5 

the date was of his -- when he started.  It may have been 6 

that next week.  I think he may have taken that first week 7 

off and he came back the next week.  I could be wrong on the 8 

exact times. 9 

 But he as well came from the other company that was here 10 

prior.  I believe his first name was Marcus.  I don’t know 11 

the last name.  12 

Q. And just to clarify, Jermaine Collins also came from the 13 

prior company? 14 

A. I believe so.  I mean, I could be wrong.  I didn’t have 15 

access to records or anything like that.  16 

Q. Did your pay rate change while you worked at the Norfolk 17 

Yard? 18 

A. No. 19 

Q. Did you continue to get paid out of the Croxton Yard 20 

while you were down there? 21 

A. Yes, I believe so.   22 

Q. Did you get any sort of bonus for working at the Norfolk 23 

Yard? 24 

A. No, it was just the per diem to go there to eat and 25 
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whatever overtime I worked.  It was not one penny bonus. 1 

Q. Who did you report to while you were working out of the 2 

Norfolk Yard? 3 

A. Really -- oh, there was a gentleman there that was I 4 

don’t think he works with the company anymore, Juan Santoy 5 

(ph.)  So we -- we would coordinate between the two of us 6 

what we planned to do the next day or what our focus was for 7 

the next day.   8 

  But there was really nobody there for me to report to.  9 

Jesse DeGroot, I think he was the overall point man.  But 10 

there was really not much going on down there, to be honest 11 

with you.   12 

Q. And even -- sorry for interrupting you. 13 

A. That’s okay.  14 

Q. Juan Santoy, was he from H&M or was he from the Norfolk 15 

Yard previously? 16 

A. He was from H&M.  17 

Q. Do you know what his job title was? 18 

A. I don’t.  He was some type of maintenance supervisor.  I 19 

don’t know what his title actually was.  20 

Q. And you said when you were going down to the Norfolk 21 

Yard, you rented a vehicle.  Did you have that vehicle the 22 

entire time you were down there? 23 

A. Yes. 24 

Q Did you drive around any of the other guys to and from 25 
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the hotel to the Yard, the other guys who were down there? 1 

A. I think Mr. Connors, when we all went out to lunch one 2 

day before the actual work started on that terminal and we 3 

went across to the Joe’s Crab Shack was really within walking 4 

distance, but we all piled in the car because it was cold.  5 

And Mr. Connors and I rode together over there.   6 

  And that was, I believe the extent of -- oh, and then 7 

there was another gentleman from the Croxton Yard came the 8 

second week to help.  He and I drove around that second week.   9 

Q. Do you recall what his name was? 10 

A. Yeah.  Aleber Guman.  A-l-e-b-e-r, G-u-m-a-n.  11 

Q. Do you know what -- what type of job he does? 12 

A. He’s a mechanic.  He works -- he works with myself right 13 

now. 14 

Q. Did you and he drive back to the Croxton Yard together? 15 

A. No. 16 

Q. And did you take that same rental vehicle and drive it 17 

back to New Jersey? 18 

A. Yes, I did.   19 

Q. Is there anyone else you recall working with while you 20 

were down at the Norfolk Yard that first time? 21 

A. No.  22 

Q. Okay.  So turning to the second time, I know you said 23 

you don’t quite recall exactly when it was, sometime within a 24 

year -- 25 
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A. Yeah. 1 

Q.  -- of being there, and you were down there for a week.  2 

Did you have to fill out another card for Teamsters 822 -- 3 

Local 822? 4 

A. No. 5 

Q. Did you ever pay dues to Teamsters Local 822? 6 

A. No. 7 

Q. Did you continue to pay dues to Teamsters Local 560 the 8 

entire time on both occasions that you were working down at 9 

the Norfolk Yard? 10 

A. Yes, I did. 11 

 MS. DUVALL:  I have no further questions at this time on 12 

direct.  13 

 JUDGE STECKLER:  Mr. Esders. 14 

 MR. ESDERS:  I just have one question. 15 

 Ms. Duvall, if you don’t mind, could you bring up GC 25 16 

again, page 148.  17 

CROSS-EXAMINATION 18 

Q. BY MR. ESDERS:  Mr. Darvalics, my name is Brian Esders, 19 

I’m an attorney for ILA Local 1970.  I just have one 20 

question.   21 

  I believe you saw this card earlier and that this was 22 

the card you signed while you were down in Norfolk; is that 23 

correct? 24 

A.   Yes. 25 
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Q.  Now, I see on there it has your name and your address,  1 

37 Roosevelt Street.  And then it has the employer where it 2 

says H&M. 3 

A.  Yes. 4 

Q.  And then you have an address of the employer.  What 5 

address is that? 6 

A. Looks like Route 1 South, Iselin, New Jersey. 7 

Q. Is that where you work in New Jersey when you -- 8 

A.  No, that --  9 

Q. -- you’re working for H&M? 10 

A.  No, that’s the corporate office.  11 

Q. Okay.  But who told you to put that address on there? 12 

A. I did.  Because earlier in my employment with the 13 

company, I never knew the address, I would just write the 14 

facility I was at to the last five years, four or five years, 15 

maybe, maybe longer.  I mean, I’m instrumental with new 16 

employees so we’ve filled them out and they usually need a 17 

lot of help so that’s the address I’ve been putting.  And it 18 

hadn’t changed, I think, in the last year.   19 

Q. All right.  But by filling this out, did you intend to 20 

relinquish your membership in 560 and become a member of 822? 21 

A. No. 22 

Q. Okay.  23 

 MR. ESDERS:  No further questions.  24 

 JUDGE STECKLER:  Mr. Fitzgerald, are you asking or is 25 
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Mr. Marculewicz asking? 1 

 MR. FITZGERALD:  It’ll be me, but I’m going to take five 2 

minutes, if possible, to look through my notes and see if 3 

there are any questions.  4 

 JUDGE STECKLER:  Okay.  In just a moment, Mr. Darvalics, 5 

we’re going to go off the record.  Please do not discuss your 6 

testimony during this time.  However, you may get up, walk 7 

around, get something to drink, something to eat, and we’ll 8 

go back on the record in five minutes.  9 

 Off the record.  10 

 COURT REPORTER:  We’re off the record.   11 

(Off the record from 5:00 p.m. until 5:07 p.m.) 12 

 COURT REPORTER:  We’re on the record.   13 

 JUDGE STECKLER:  Back on the record?  Thank you, 14 

Ms. Belt. 15 

  During the interim, it was announced that the acting GC 16 

is Peter Ohr, regional director in Chicago.  So we do have an 17 

acting GC as of -- I’m not sure what time he assumed the job.  18 

But he is there. 19 

 And Mr. Fitzgerald, you are prepared to continue? 20 

 MR. FITZGERALD:  Yes.  But we actually don’t have any 21 

questions for this witness so -- . 22 

 JUDGE STECKLER:  Okay.  Ms. Duvall, do you have any 23 

redirect? 24 

 MS. DUVALL:  No, Your Honor.  25 
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 JUDGE STECKLER:  And Mr. Esders, since you were the last 1 

one to question, I assume no.   2 

 MR. ESDERS:  None. 3 

 JUDGE STECKLER:  Mr. Darvalics, thank you for joining us 4 

today.  You’re going to be excused for now.  There may be 5 

some reason in the future where you might be recalled.  This 6 

case is going to go till March.  Until that time, please do 7 

not discuss your testimony with anyone.   8 

 Any questions? 9 

 THE WITNESS:  None.  Thank you.  10 

 JUDGE STECKLER:  Okay.  Thank you, Mr. Darvalics, thank 11 

you for joining us today.   12 

 THE WITNESS:  You’re welcome.  13 

 JUDGE STECKLER:  Okay.  And we are coming back tomorrow 14 

at 8:30 on the same link so don’t -- don’t anybody hit end 15 

because that will make the link dead.   16 

 Any other issues we need to take up this afternoon 17 

before we go off the record? 18 

 MR. MARCULEWICZ:  Yeah.  Your Honor, just so everybody 19 

knows where we are.  Obviously, Regional Director Ohr is now 20 

acting -- acting General Counsel.  We will be filing the 21 

special appeal this evening for first thing in the morning.  22 

And with that, we will be requesting a stay pending the 23 

outcome of that special appeal.   24 

 JUDGE STECKLER:  All righty.  Any other matters? 25 
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 MS. DUVALL:  No, just to clarify because you said 8:30.  1 

You mean 8:30 Central time? 2 

 JUDGE STECKLER:  I’m sorry, east -- 8:30 Central, 9:30 3 

Eastern.   4 

 Okay.  In that case -- 5 

 MS. DUVALL:  And --  6 

 JUDGE STECKLER:  Okay, go ahead.  I’m sorry.   7 

 MS. DUVALL:  No, off.  I would rather go off the record 8 

first.  I just have a question for Mr. Barham.   9 

 JUDGE STECKLER:  Okay.  Off the record, please.  10 

 COURT REPORTER:  We’re off the record.   11 

 (Whereupon, at 5:10 p.m., the hearing in the above-12 

entitled matter was closed.)   13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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 1 

CERTIFICATION 2 

 This is to certify that the attached proceedings before 3 

the National Labor Relations Board (NLRB), Region 05, in the 4 

matter of H&M INTERNATIONAL TRANSPORTATION, INC., Case No. 5 

05-CA-241380, on January 25, 2020, was held according to the 6 

record, and that this is the original, complete, and true and 7 

accurate transcript that has been compared to the recording, 8 

at the hearing, that the exhibits are complete and no 9 

exhibits received in evidence or in the rejected exhibit 10 

files are missing. 11 

 12 

 13 

       14 

      _____________________________ 15 

      Kelsea Belt 16 

      Official Reporter 17 

 18 

 19 

       20 

 21 

 22 

 23 

 24 

 25 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD  

REGION 05 
 
        
       | 
In the Matter of:    | 
       | 
H&M INTERNATIONAL TRANSPORTATION, | 
INC.,      |  
       |  
     Respondent,  |   
 and      | 
       |     
       |    Case No. 05-CA-241380 
INTERNATIONAL LONGSHOREMEN'S  | 
ASSOCIATION, LOCAL 1970, AFL-CIO, | 
       | 
     and       | 
        | 
       | 
TEAMSTERS LOCAL UNION No. 822, | 
a/w THE INTERNATIONAL BROTHERHOOD | 
OF TEAMSTERS,     |           
       |    
       | 
     Party in Interest. |  
       | 
 

 The above-entitled matter came on for hearing pursuant 

to notice, before SHARON LEVINSON STECKLER, Administrative 

Law Judge, via videoconference on Tuesday, January 26, 2021, 

at 9:30 a.m. 
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I N D E X 1 
               VOIR 2 
WITNESSES             DIRECT  CROSS  REDIRECT  RECROSS  DIRE 3 
 4 
Charles Connors  235   452     345       346     -- 5 
     338 6 
 7 
Johnny Sawyer    351  387      386      387      -- 8 
            387    9 
 10 
Johnny Sawyer   388  410      --        --      -- 11 
(custodian of records) 417   12 
                13 
James Wright   419  445  460       --      -- 14 
     445   15 
         16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 

27 
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E X H I B I T S 1 

EXHIBIT              FOR IDENTIFICATION     IN EVIDENCE  2 

GENERAL COUNSEL'S 3 

 GC-48       314     317 4 

 GC-52       334     336 5 

 GC-53       334     336 6 

 GC-54       334     336 7 

 GC-55           326     327 8 

 GC-63       332   Not Offered 9 

 GC-96           329     330 10 

 GC-97       329     330 11 

 GC-98       329     330 12 

 GC-99       260     268 13 

 GC-100           297     302  14 

     GC-182       291     296 15 

 GC-183       390     406 16 

 GC-185       389     463 17 

 GC-186       408     409 18 

RESPONDENT'S 19 

 R-8        453   Not Offered 20 

 R-C        276   Not Offered 21 

 R-E        328     329 22 

 R-H        304     305 23 

 R-I        317     319  24 

 R-J        322     323 25 
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E X H I B I T S (cont.) 1 

EXHIBIT              FOR IDENTIFICATION     IN EVIDENCE 2 

   R-K         325       326 3 

   R-O         303       304 4 

   R-P         310       312 5 

   R-V         269       279 6 

   R-W          249       258 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 



230 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

P R O C E E D I N G S 1 

       (Time Noted:  9:35 a.m.) 2 

 JUDGE STECKLER:  Good morning.  This is the  3 

26th of January for our second day of H&M hearing.  Just some 4 

preliminary matters before we begin with Counsel calls her 5 

next witness.  I went back and rechecked on when the Zoom 6 

hearing was first mentioned.  The RD order scheduling the 7 

case was on September 24 of 2020 and our first conference 8 

call was December 2, 2020, so just to clarify the record on 9 

those points.  Any other preliminary matters before General 10 

Counsel calls the witness?   11 

 MS. DUVALL:  Yes, Your Honor.  This morning we 12 

circulated General Counsel's Exhibits 183 through 186.  These 13 

were subpoena -- 183 and 186 were subpoena productions we 14 

received from Teamsters Local 822.  1 of them we received 15 

yesterday, we reviewed last night after the hearing, and one 16 

of them we actually received this morning which is 186, so we 17 

weren't able to circulate them until this morning.  185 is 18 

the actual subpoena to Teamsters Local 822.  We plan to call 19 

their custodian of records today, so we have that marked for 20 

identification purposes at this point, and General Counsel's 21 

Exhibit 184 is a document that we received from Respondent 22 

yesterday and, again, we weren't able to make it an exhibit 23 

previously because we did not receive those documents until 24 

yesterday, appropriately, but at the same time I'm just 25 
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highlighting why we are just now producing these documents 1 

this morning.  Additionally although we have not had a chance 2 

to discuss it with Respondent's Counsel, we did circulate 3 

this morning to Respondent's Counsel a list of exhibits, of 4 

Respondent's exhibits that we are willing to stipulate to 5 

being admitted into the record, and I can go through those or 6 

we can address it during a break, but essentially we have 7 

reviewed now Respondent's exhibits and are willing to -- we 8 

have quite a few we're willing to stipulate to.   9 

 And on the reverse side of that, again, I did not have a 10 

chance to speak with Respondent's Counsel about this, but we 11 

did review in their protection if they're willing to 12 

stipulate to the authenticity of the documents that they have 13 

previously produced to us, and so in that respect, with 14 

respect to General Counsel's Exhibits 12 through 22, 25 15 

through 48, 52 through 182, and 184, those are documents that 16 

are -- we did get from Respondent's Counsel, from Respondent 17 

during the investigation or with respect to 184, part of the 18 

subpoena response, and so we would be moving to admit those 19 

since they're now authentic.  We understand if there's an 20 

objection based on relevancy or anything like that we can 21 

discuss that during a break, but I did want to raise it that 22 

we have essentially reached an understanding with respect to 23 

certain documents as to the authenticity.   24 

 JUDGE STECKLER:  Okay.   25 
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 MR. FITZGERALD:  Your Honor, I just wanted to ask -- I'm 1 

sorry, let me -- we haven't -- we saw the email.  We haven't 2 

had a chance to review it in detail and dovetails the list 3 

provided by Counsel for the General Counsel with what was 4 

produced previously and in our production and the exhibits 5 

that we provided on Friday, but we want to review that and 6 

will confer with Counsel for General Counsel during the break 7 

to confirm that all of that looks good.   8 

 JUDGE STECKLER:  Okay.  That is acceptable.  Any 9 

additional matters for General Counsel? 10 

 MS. DUVALL:  No, not at this time, Your Honor.   11 

 JUDGE STECKLER:  What about for Respondent? 12 

 MR. FITZGERALD:  Not at this time.  13 

 JUDGE STECKLER:  Mr. Esders, anything?  He's shaking his 14 

head no.  15 

 MR. ESDERS:  Nothing at this time. 16 

 JUDGE STECKLER:  Okay.  In that case, General Counsel 17 

may call her first witness.   18 

 MS. EITZEN:  Yes, Your Honor.  I call Mr. Charles 19 

Connors. 20 

 JUDGE STECKLER:  Mr. Connors, you are there, but please 21 

raise your phone a little bit so I can totally see you, or 22 

you need to sit down lower, one of the two.  I can only see 23 

about three-quarters of your face.  There you go.  And you 24 

need to unmute, please, sir.  Mr. Connors, please raise your 25 
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right hand.  You're still on mute, sir. 1 

(Whereupon, 2 

CHARLES CONNORS 3 

was called as a witness by and on behalf of the General 4 

Counsel and, after being first duly sworn, was examined and 5 

testified as follows:) 6 

 JUDGE STECKLER:  Thank you.  And I still see like 7 

only -- see from the mouth up, so either you need to move the 8 

screen or pull up your chair a little bit so I can see you 9 

better.   10 

 THE WITNESS:  If I move it back?  No.  Let me get a 11 

cushion, I guess.  Is that better? 12 

 JUDGE STECKLER:  A little bit better, sir.  Thank you.  13 

As you heard throughout the hearing since you're the Company 14 

representative, there may be a lag in hearing an objection, 15 

so please don't jump to answer unless I've ruled on the 16 

objection.  Also, are you alone in your confines there? 17 

 THE WITNESS:  Say that again, Your Honor?  18 

 JUDGE STECKLER:  Are you alone in that room? 19 

 THE WITNESS:  Yes.  20 

 JUDGE STECKLER:  And have you -- you've understood the 21 

sequestration order that I gave yesterday in that you will 22 

not be discussing your testimony with anybody? 23 

 THE WITNESS:  Yes, Your Honor.  But I did make a 24 

mistake.  I was talking to Jesse on operational procedures, 25 
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and I made a comment, a stupid comment.  I said I don't 1 

remember you helping anybody with the application, so -- and 2 

he said I don't recall.  I said, oh, shit -- oh, excuse that 3 

phrase. 4 

 JUDGE STECKLER:  No, don't worry about that.  I'm used 5 

to much worse language than that.  6 

 THE WITNESS:  And that's all.  That's the only thing 7 

that was discussed.  8 

 JUDGE STECKLER:  Okay.  We'll take that into 9 

consideration.   10 

 THE WITNESS:  Thank you, Your Honor.  11 

 JUDGE STECKLER:  Okay.  General Counsel, you may begin 12 

questioning.  13 

 MS. EITZEN:  Yes, Your Honor.  Before I begin I want to 14 

point out that Mr. Connors is pled as a Section 2(11) 15 

supervisor and a Section 213 agent in paragraph 682 of the 16 

complaint, and he is -- this title being listed as the 17 

president and chief operating officer of H&M at the time that 18 

the complaint was issued, and Respondent has admitted that 19 

allegation in its answer.  For those reasons, I would request 20 

permission to examine Mr. Connors pursuant to Federal Rule of 21 

Evidence 611(c). 22 

 JUDGE STECKLER:  Any objections? 23 

 MR. FITZGERALD:  No objection, Your Honor.   24 

 MR. ESDERS:  No objection.   25 
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 JUDGE STECKLER:  You may proceed under 611(c). 1 

 MS. EITZEN:  And, Your Honor, I also want to clarify who 2 

Respondent's representative is for this day of the hearing, 3 

January 26. 4 

 MR. FITZGERALD:  I will be representing -- .  Excuse me, 5 

I apologize.  Mr. Connors.  6 

 MS. EITZEN:  Thank you.    7 

DIRECT EXAMINATION 8 

Q. BY MS. EITZEN:  Okay.  Mr. Connors, my name is  9 

Stephanie Eitzen, and I'm an attorney at the National Labor 10 

Relations Board, and I'm going to be asking you some 11 

questions this morning.  12 

A. Okay.   13 

Q. Can you please -- let's begin by having you state your 14 

name and then if you would spell your name for the record, 15 

please? 16 

A. Charles Connors, C-o-n-n-o-r-s.  17 

Q. Okay.  And where are you located today? 18 

A. In New Jersey.  19 

Q. Okay.   20 

A. Westfield. 21 

Q. And what room are you testifying from? 22 

A. The office, my office, small office.  An office I have 23 

in the house.  24 

Q. And does that office have a door? 25 
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A. No.   1 

Q. Okay.  So is it open to another room in the house or are 2 

you in a closed in room now? 3 

A. To the foyer.  Nobody else is home actually. 4 

Q. Okay.  Thank you.  And what device are you using to 5 

testify with today?  Are you on a telephone or on a computer? 6 

A. Laptop.  7 

Q. Okay.  Do you have any documents in front of you today? 8 

A. Documents relating to the case, no.  Personal stuff, 9 

yes. 10 

Q. Okay.  And personal stuff being the things that you have 11 

on your desk, normal papers stuff? 12 

A. Yeah, normally stuff that I have, yes. 13 

Q. Okay.  Are you able to move those aside while we do our 14 

questioning today? 15 

A. Move them aside?  Yes.  16 

Q. Okay.  If you could do that for a minute.  I just want 17 

to make sure that when I'm asking you questions you don't 18 

have any documents that you're looking at.   19 

A. Yeah.  Of course. 20 

Q. I appreciate that.  21 

A. Yeah, no problem.  It was bills, stuff like that.  22 

Q. Okay.  Thank you.   23 

A. Mm-hmm.   24 

Q. Okay.  So today I'm going to ask you not to look at any 25 
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documents during my questions unless I show them to you or 1 

they are shown to you by another party on the Zoom platform.  2 

So in that case, the document will show up on a Zoom screen 3 

and you'll be viewing it that way.  Do you understand? 4 

A. Yes.   5 

Q. Okay.  And are you testifying here today because you 6 

were sent a subpoena from the National Labor Relations Board? 7 

A. Yes.  Yes.  8 

Q. Okay.  And did you meet with anyone to prepare for your 9 

testimony today? 10 

 MR. FITZGERALD:  Objection; calls for privileged 11 

information.  12 

 MS. EITZEN:  Your Honor, he hasn't responded yet.  I was 13 

asking if he met with anyone first.   14 

 THE WITNESS:  No.  15 

 JUDGE STECKLER:  It's the fact that someone met -- let 16 

me clarify why it's not privileged.  The fact that he meets 17 

with an attorney is not a privileged communication, it's the 18 

communication itself if it's not factual it would be 19 

privileged.  You may continue, Ms. Eitzen.   20 

 MS. EITZEN:  Thank you.    21 

Q. BY MS. EITZEN:  Mr. Connors, did you meet with anyone to 22 

prepare to testify here today? 23 

A. In the past, yes.  24 

Q. Okay.  And who did you meet with? 25 



238 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 MR. FITZGERALD:  Objection; calls for privileged 1 

information.  2 

 JUDGE STECKLER:  Overruled.  Continue,  3 

Ms. Eitzen.   4 

Q. BY MS. EITZEN:  Mr. Connors, who did you meet with prior 5 

to today to prepare for your testimony? 6 

A. My attorney. 7 

Q. Okay.  And was it just one attorney?  8 

 MR. FITZGERALD:  Objection; calls for privileged 9 

information.  10 

 JUDGE STECKLER:  Again, Mr. Fitzgerald, that is not 11 

privileged information.  Mr. Connors, you may answer. 12 

 THE WITNESS:  Two attorneys.  13 

Q. BY MS. EITZEN:  Okay.   14 

A. Not at the same time.  On a different subject one.  15 

Q. Okay.  So you spoke to Mr. Marculewicz, correct? 16 

A. Yes. 17 

Q. And you spoke to Mr. Fitzgerald, right? 18 

A. Yes. 19 

Q. Okay.  Did you review any documents to prepare to 20 

testify here today? 21 

A. Documents?  No. 22 

Q. Okay.  So you didn't look at any documents as you were 23 

preparing to testify? 24 

A. Me personally look at any documents?  No.  25 
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Q. Okay.  So when you met with the attorneys -- 1 

A. Not today.  I did last week or whatever, you know. 2 

Q. Okay.  So in the time period before today as you were 3 

preparing to testify pursuant to the subpoena, what kind of 4 

documents do you recall looking at? 5 

A. The contract, the bid.  6 

Q. Okay.  Anything else you remember looking at? 7 

A. And correspondence between me and the Union, and my 8 

airline flight if I recall, and that's all I can recall off 9 

the top of my head.  10 

Q. Okay.  Thank you.  I want to go back.  You said -- 11 

 JUDGE STECKLER:  Ms. Eitzen, just a moment, please.  12 

When you said correspondence between yourself and the Union, 13 

Mr. Connors, which union are you speaking about? 14 

 THE WITNESS:  The Teamsters 822. 15 

 JUDGE STECKLER:  Okay.  Thank you.  Anything with the 16 

ILA? 17 

 THE WITNESS:  No, Your Honor.   18 

 JUDGE STECKLER:  Ms. Eitzen, you may continue. 19 

 MS. EITZEN:  Thank you.    20 

Q. BY MS. EITZEN:  And when you said correspondence, what 21 

form is that?  Are those emails, letters? 22 

A. It was an email from the Union to me thanking for 23 

meeting him.  24 

Q. Okay.   25 
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A. Not that exact words, but -- 1 

Q. Okay.  That's fine.  And I'm probably going to show it 2 

to you today.  And you were in the Zoom hearing yesterday, 3 

right? 4 

A. Yes. 5 

Q. Okay.  And you saw my Counsel, Barbara Duvall, was doing 6 

the questioning yesterday, right? 7 

A. Yes. 8 

Q. Yes.  She did an Excellent job putting up documents on 9 

Zoom.  I'm going to be doing that with you today.  I may not 10 

be quite as smooth or fast as she is, so bear with me as I 11 

pull up the documents.  12 

A. As long as you bear with me. 13 

Q. And you were in the meeting all day yesterday, weren't 14 

you? 15 

A. Yes. 16 

Q. Okay.  Now before we started, you mentioned that you had 17 

a conversation with Jesse DeGroot -- 18 

A. Yes. 19 

Q. -- yesterday. 20 

A. Yes. 21 

Q. And that conversation took place after we finished this 22 

hearing, a little after 5:00 p.m. -- 23 

A. Yes. 24 

Q. -- yesterday? 25 
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A. Yes. 1 

Q. Okay.  And did you call Jesse DeGroot? 2 

A. Yes. 3 

Q. Okay.  And he said -- 4 

A. Well --  5 

Q. Yes. 6 

A. Yes. 7 

Q. You called Mr. DeGroot. 8 

A. Go ahead.  9 

Q. And you said you were talking to him about some 10 

operational matters; is that right? 11 

A. Yes. 12 

Q. Okay.   13 

A. As --  14 

Q. And then you made a comment, and what was it that you 15 

said to him?   16 

A. I said I don't remember you helping anybody, and he said 17 

I don't recall, and then I said, oh, I just screwed up. 18 

Q. Did you specify what you meant about helping anyone? 19 

A. Did I specify? 20 

Q. Did you explain what you mean by helping? 21 

A. I know -- I know exactly what you're saying.  I'm trying 22 

to -- 23 

Q. Okay.   24 

A. I'm trying to say did I say fill out forms.  You know 25 
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what, to be honest, I can't exactly remember if I said it.  I 1 

must have.  I must have said, did you help anybody fill out 2 

any forms. 3 

Q. Okay.   4 

A. And he said I don't recall.   5 

Q. And did you -- 6 

A. As soon as I said that, I knew I made a mistake. 7 

Q. Okay.  And when you said "forms," were you talking -- 8 

did you mention the Union cards to him? 9 

A. No, I didn't mention cards.   10 

Q. But you said in the conversation he said he didn't 11 

recall? 12 

A. He didn't recall helping anybody.   13 

Q. Okay.  Did you call anybody else after the hearing 14 

closed yesterday and say anything that would relate to what 15 

we talked about in the hearing yesterday? 16 

A. I spoke to the owner -- 17 

Q. Okay.   18 

A. -- about some issues that we have to make decisions on. 19 

Q. Okay.   20 

A. Didn't talk specifically about the case.  21 

Q. Okay.  Thank you.  And, sir, you are the president and 22 

chief operating officer of H&M International Transportation, 23 

correct? 24 

A. President. 25 
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Q. Okay.  So right now you -- the title of chief operating 1 

officer, you do not hold that title now? 2 

A. No. 3 

Q. Okay.  In my questions today I'm going to be referring 4 

to H&M International Transportation, Inc. as H&M; is that 5 

good? 6 

A. Sure. 7 

Q. Okay.  Since when have you been the president of H&M? 8 

A. 25 years, give or take.  9 

Q. And can you tell us what your duties are as the 10 

president of H&M? 11 

A. To make sure operations are running smoothly.  My 12 

position has diminished in the last three years since I sold 13 

the Company.  So basically it's operational procedures, how 14 

is the operation going, productivity, how is it, everybody 15 

safe from COVID, such as that.  Financial responsibilities I 16 

do not have. 17 

Q. Okay.  And you mentioned you sold the Company about 18 

three years ago.  Do you remember the month and year? 19 

A. March -- this March will be four years.   20 

Q. March of 2017, does that sound right? 21 

A. Yes. 22 

Q. Okay.  And so you said that since you sold the Company, 23 

you no longer have financial responsibilities, right? 24 

A. Yes. 25 
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Q. Okay.  But you still have responsibilities with respect 1 

to productivity at the Company? 2 

A. Yes. 3 

Q. And what does that entail?  Can you just give me some 4 

details about that? 5 

A. Well, rail operations based on productivity.  If you -- 6 

if we expect 2.5 and we go below 2.5, give or take, we'll 7 

lose money, so we have to make sure that our productivity is 8 

standed from when you did on the terminal.   9 

Q. And so with respect to rail operations, are there any 10 

other -- your involvement, can you tell us more about your 11 

involvement? 12 

A. I visit customer, but, of course, not this last nine 13 

months. 14 

Q. And that would be because of the pandemic? 15 

A. Yes. 16 

Q. Okay.  And now were you also the chief operating officer 17 

of H&M at a certain time? 18 

A. Yes. 19 

Q. And when did you hold the title of chief operation 20 

officer? 21 

A. Prior to selling the Company. 22 

Q. Have you held any other positions with H&M during the 25 23 

years that you've been involved with the Company? 24 

A. More than 25 years. 25 
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Q. Okay.  I apologize.  Have you held any other positions 1 

with H&M during the more than 25 years that you've been 2 

involved with it? 3 

A. Yes. 4 

Q. Okay.   5 

A. Operating manager, supervisor, regional supervisor, vice 6 

president and then president.  7 

Q. Okay.  Where were you the operating manager of?  Is that 8 

the operating manager of a specific division or is it overall 9 

Company-wide? 10 

A. It was one building, and then I managed a couple of 11 

buildings, and then I became vice president of trucking and 12 

warehousing prior to us being involved with rail operations. 13 

Q. And do you recall approximately when H&M became involved 14 

with rail operations? 15 

A. Our first time was probably 35 years ago for American 16 

President Line.  17 

Q. And H&M, was it founded in 1968 as a trucking company; 18 

is that right? 19 

A. Yes, that I recall.  Not the exact date, but, yes. 20 

Q. Okay.   21 

A. It started as a trucking company. 22 

Q. And would the date be sometime in the 1960s? 23 

A. Yes. 24 

Q. Okay.  And do you recognize the name Robert 25 



246 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Gildersleeve? 1 

A. Yes. 2 

Q. Okay.  And is he the owner that you mentioned earlier 3 

today? 4 

A. No, the original owner was Patrick Heaney.  5 

Q. Okay.   6 

A. H-e-a-n-e-y. 7 

Q. Okay.  Thank you.  Did you and Mr. Gildersleeve purchase 8 

H&M from Mr. Heaney? 9 

A. Yes. 10 

Q. Okay.  And did that take place, that purchase, sometime 11 

in the 1990s? 12 

A. Yes. 13 

Q. And is Mr. Gildersleeve still a part owner of H&M? 14 

A. Did you say still is or was he? 15 

Q. Is he still. 16 

A. No. 17 

Q. I said -- no.  Okay.  Is he -- does he have any role 18 

with H&M now? 19 

A. No. 20 

Q. When did Mr. Gildersleeve cease being owner? 21 

A. The day we sold. 22 

Q. Okay.  And at that time he was a part owner with you; is 23 

that right? 24 

A. 50/50, yes.  25 
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Q. Okay.  Now the corporate office of H&M is located in 1 

Iceland, New Jersey, right? 2 

A. Iselin, New Jersey. 3 

Q. Iselin, okay, sorry.  Iselin, New Jersey, and the 4 

current address is 485-C  U.S. Highway 1 South, Suite 330, 5 

Iselin, New Jersey; is that right? 6 

A. Yes. 7 

Q. And is your office located in that building? 8 

A. Yes. 9 

Q. And who else works at that location, the 485-C  U.S. 1 10 

South? 11 

A. The finance department, the human resource department, 12 

billing department, human resource department, and one of the 13 

current owners.   14 

Q. And who is the current owner now, or the one current 15 

owner? 16 

A. Mike Horne, H-o-r-n-e. 17 

Q. Okay.  And I think you identified him as one of the 18 

current owners? 19 

A. Yes. 20 

Q. Okay.  Are there other owners now? 21 

A. As far as I know, one other. 22 

Q. Okay.  Does anyone at H&M report directly to you? 23 

A. At corporate office, no.  I have partial admin person, 24 

half-time.   25 
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Q. Okay.  And what is that person's name? 1 

A. Colleen Conway, C-o-n-w-a-y. 2 

Q. And what is Ms. Conway's job title? 3 

A. Administrative assistant.  4 

Q. Do any other employees at H&M report to you? 5 

A. Just the rail operation.  6 

Q. Is Mary Hayes the current vice president of H&M? 7 

A. Human Resources, yes. 8 

Q. But is her title vice president then or is it a 9 

different title? 10 

A. Vice president.  11 

Q. And then Leonard N. Fascheti, is he executive vice 12 

president and chief financing officer? 13 

A. No.   14 

Q. No? 15 

A. He left three years ago. 16 

Q. Okay.  What about Kevin Harrington?  Is he still working 17 

at H&M? 18 

A. No. 19 

Q. When did -- until when did he work? 20 

A. Probably three years ago.   21 

Q. And do you recall what Mr. Harrington's job title is? 22 

A. Vice president of rail operations.  23 

Q. How many employees does H&M currently employ, do you 24 

know? 25 
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A. A bit under 400.   1 

Q. Okay.  And if we -- I want to ask you then about the 2 

time period of January, on or about January 1, 2019, do you 3 

know how many employees H&M employed at that time? 4 

A. Probably 500.  5 

Q. Okay.  I'm going to show you a document.  6 

(Respondent's Exhibit W marked for identification.) 7 

 MS. EITZEN:  Your Honor, I would like to show 8 

Mr. Connors what has been marked as Respondent's Exhibit W 9 

and specifically it's an attachment to W.  It was the Excel 10 

spreadsheet. 11 

 JUDGE STECKLER:  Ms. Eitzen, if you need some 12 

assistance, Mr. Barham can handle that for you as well.  13 

 MS. EITZEN:  Okay.  Thank you.  I'm going to try -- I'm 14 

going to put it on the screen now.   15 

Q. BY MS. EITZEN:  Mr. Connors, do you -- are you able to 16 

see the document that's on the screen now? 17 

A. Yes. 18 

Q. Okay.  And do you see part of the document; is that 19 

right? 20 

A. Yes. 21 

Q. Okay.  I'm going to scroll down so that you can see all 22 

of it.  If at any time you want me to come back to a certain 23 

part of it, just let me know and I can do that.  24 

A. Mm-hmm.   25 
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Q. And I'm just going to scroll through first and then I'm 1 

going to ask you some questions about it. 2 

A. Mm-hmm.   3 

Q. Okay.  So this is an Excel spreadsheet and this is -- 4 

I'm looking at tab -- employee list is the one that we're 5 

looking at right now, the first tab, and this is what I've 6 

scrolled through right now. 7 

A. Mm-hmm.   8 

Q. And I'm going to now click on the next tab which is 9 

called facts numbers, and then there's a tab called rail, and 10 

a tab called maintenance and repair, a tab called warehouse. 11 

A. Yes. 12 

Q. Okay.  And then there's a tab called roll call.  I'm 13 

going to go back to the first tab, employee list.  Okay.  So 14 

do you recognize this document? 15 

A. Yes. 16 

Q. Do you -- this is a document that is maintained by H&M 17 

in its record; is that right? 18 

A. Yes. 19 

Q. Okay.  And this is a company directory of H&M as of 20 

January 1, 2019, correct? 21 

A. That's what it says, yes. 22 

Q. Okay.  You've seen this document before, correct? 23 

A. Yes. 24 

Q. Okay.  So on the -- 25 
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A. Maybe not this specific one, but, yes. 1 

Q. Okay.  But you've seen the Company directories? 2 

A. Mm-hmm.  Yes. 3 

Q. Okay.  About how often do they get updated, do you know? 4 

A. Honestly I don't recall. 5 

Q. Okay.  And this one's not the current one, right? 6 

A. No, it's not. 7 

Q. Okay.  All right.  So the first tab that says employee 8 

list, are these -- is this a list of the employees who worked 9 

at the corporate office of H&M as of January 1, 2019? 10 

A. No, this is Canal Street, and we no longer have it.  11 

This is on the operating sites. 12 

Q. Okay.   13 

A. And in the corporate office. 14 

Q. Okay.  So it sounds like you're saying not at the 15 

corporate office. 16 

A. Right. 17 

Q. Okay.  And -- 18 

A. In the corporate office.  19 

Q. Okay.  So -- 20 

A. Both. 21 

Q. -- both.  Okay.  Thank you.   22 

A. You can see Global 1 we no longer have that.   23 

Canal Street, we no longer have that.  Jacksonville -- 24 

Q. Okay.   25 
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A. -- we still have.  Yes.  1 

Q. Okay.  And I do see the name DeGroot, Jesse DeGroot on 2 

this list. 3 

A. Yes. 4 

Q. Okay.  And at this time in January of 2019, was  5 

Mr. DeGroot the general manager of rail operations? 6 

A. I can't recall when he was promoted to vice president.  7 

He was promoted to vice president when we found out that  8 

Kevin Harrington was not going to return to work due to 9 

illness. 10 

Q. Okay.   11 

A. I don't remember that exact time.   12 

Q. Okay.  So at some point he was promoted to vice 13 

president, but before he was vice president did he told the 14 

title of general manager of rail operations? 15 

A. Yes. 16 

Q. Okay.  And the next tab I'm going to click on is the one 17 

that says roll call. 18 

A. Mm-hmm.   19 

Q. This part of the spreadsheet, is this the listing of the 20 

main contact people at each of the locations as of -- 21 

A. Exactly.   22 

Q. I'm sorry, did you say not exactly?   23 

A. Exactly. 24 

Q. Okay.  Thank you.  And so in this time period of 2019, 25 
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H&M had three divisions; is that right? 1 

A. Yes, we had rail, admin, warehousing and M&R. 2 

Q. Okay.  So rail is the first section here that's in blue, 3 

that's number 3 through 8? 4 

A. Yes. 5 

Q. Okay.  And then the orange, 10 through 13, it says M&R. 6 

A. M&R and rail admin.  They have Jesse. 7 

Q. Okay.   8 

A. For some reason they have him twice.   9 

Q. All right.  And what does M&R stand for? 10 

A. Maintenance and repair. 11 

Q. Okay.  And the other section here that's in blue, 15 12 

through 18, what does ATDC stand for? 13 

A. That's for American -- where is that again?  I -- that's 14 

the warehousing segment, American Terminals and Distribution.  15 

It's warehousing.  Right now it's more customs operation.  16 

Q. Okay.  All right.  And then the last box there it says 17 

corporate headquarters, the headquarters office in Iselin,  18 

New Jersey? 19 

A. Mm-hmm.   20 

Q. Okay.  Now for the warehouse tab -- 21 

A. Yes. 22 

Q. -- they have different -- yes, the one that says M&R. 23 

A. The warehouse is under that.  24 

Q. Okay.  The ATDC, that's the warehouse.  Okay.  So there 25 
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was one in Newark. 1 

A. We do customs operation at Newark Airport. 2 

Q. Okay.  What about Carney? 3 

A. Carney is also customs.  Carney is ocean customs, Newark 4 

is air customs, so anything that has to be examined by 5 

customs at Newark Airport goes through the H&M employees.  6 

They prepare it for the U.S. Customs inspector.  In Carney, 7 

New Jersey, whatever U.S. Customs wants to examine or have go 8 

through a vac -- what they call a vacus (ph.) machine, that's 9 

like an X-ray machine that examines the whole container goes 10 

through our Carney operation.  Jacksonville, that's a 11 

strictly warehousing warehouse.   12 

Q. Okay.   13 

A. A general public warehouse. 14 

Q. Okay.  And then the maintenance and repair, there's a 15 

facility at Croxton.  Is that in New Jersey? 16 

A. Yes. 17 

Q. And Landers in Chicago? 18 

A. In Chicago. 19 

Q. All right.   20 

A. And we have a small maintenance operation in Norfolk. 21 

Q. Okay.  But that's not listed here because this was 22 

before H&M got the contract at Norfolk; is that right? 23 

A. Yeah, I would assume. 24 

Q. Okay.  And then for rail it has a Canal Street. 25 
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A. Gone. 1 

Q. Okay.  Global 1? 2 

A. Gone. 3 

Q. Croxton? 4 

A. Okay.  Yes.  5 

Q. You still have that location.  Memphis, Tennessee? 6 

A. Gone. 7 

Q. Okay.  And Landers? 8 

A. We still have. 9 

Q. And Chicago? 10 

A. Mm-hmm.   11 

Q. Okay.  And let me just -- if I click on a tab for rail, 12 

this shows the address of the facilities. 13 

A. Yes.  14 

Q. Correct.  Okay.  And so I notice that there's a number 15 

to the left, it says cost center. 16 

A. Yes. 17 

Q. For example, to the left of Canal Street rail it says 18 

205. 19 

A. Yes. 20 

Q. Is that the number associated with that location, that 21 

terminal? 22 

A. Yes.   23 

Q. Okay.  And I also notice that Croxton rail says Norfolk 24 

Southern Railroad. 25 
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A. Yes. 1 

Q. You see that.  So the contract that H&M had at Croxton 2 

was with Norfolk Southern Railroad; is that right? 3 

A. Correct. 4 

Q. And then for Memphis rail, it also says Norfolk Southern 5 

Railroad. 6 

A. Yes. 7 

Q. So H&M had the contract with Norfolk Southern Railroad 8 

at the Memphis rail? 9 

A. We had it and we lost the bid. 10 

Q. Okay.  And about when did you lose the bid? 11 

A. A year-and-a-half ago, maybe two.  I don't recall the 12 

exact date.  13 

Q. Okay.  And then Landers rail is the last rail facility 14 

listed here.  15 

A. Yes. 16 

Q. And that also says Norfolk Southern Railroad.   17 

A. Mm-hmm.  Yes. 18 

Q. Okay.  So H&M had a contract with Norfolk Southern 19 

Railroad Company at Landers Rail; is that correct? 20 

A. That's presently out to bid. 21 

Q. But at the time in 2019, H&M had a contract with Norfolk 22 

Southern Railroad at Landers Rail.  23 

A. Yes. 24 

Q. Okay.  Thank you.  And so it's out to bid, so you -- 25 
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does H&M -- is operating there now or not? 1 

A. Yes. 2 

Q. Okay.  And just to go to the top, Canal Street Rail, I 3 

don't see any railroad listed there.  Does H&M have a 4 

contract with -- 5 

A. That was the -- 6 

Q. -- railroad -- 7 

A. UP. 8 

Q. I'm sorry? 9 

A. That was the UP Railroad, Union Pacific.   10 

Q. Okay.  Thank you.  And Global 1 Rail also says Union 11 

Pacific Railroad? 12 

A. Yes. 13 

Q. And so there was a -- H&M had a contract with Union 14 

Pacific Railroad at Global 1 Rail? 15 

A. Yes.  At one time we had 17.  We're down to 3.   16 

Q. 17 rail facilities or 17 contracts? 17 

A. 17 rail.   18 

Q. Okay.   19 

A. So --  20 

Q. But at the time this directory was prepared, January 1 21 

of 2019, there were one, two, three, four, five; is that 22 

right? 23 

A. Yes. 24 

Q. Okay.   25 
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A. Yes. 1 

Q. Okay.   2 

 MS. EITZEN:  Okay.  Your Honor, I move to admit 3 

Respondent's Exhibit W into evidence.   4 

 MR. FITZGERALD:  No objection, Your Honor.   5 

 MR. ESDERS:  No objection.  6 

 JUDGE STECKLER:  Respondent's Exhibit W is admitted on 7 

the record. 8 

(Respondent's Exhibit W received in evidence.) 9 

 MS. EITZEN:  Thank you.    10 

Q. BY MS. EITZEN:  Mr. Connors, you're familiar with the 11 

Norfolk Port Lock Intermodal Yard that's located at 1701 12 

Atlantic Avenue in Chesapeake, Virginia, correct? 13 

A. Yes.   14 

Q. What do you refer to that facility as?  Do you call it 15 

the Norfolk Port Lock Yard or -- 16 

A. No, call --  17 

Q. -- do you -- 18 

A. Norfolk. 19 

Q. Norfolk, okay. 20 

A. Facility. 21 

Q. Okay.  I'm going to be calling it the Norfolk Yard in my 22 

questions today. 23 

A. Mm-hmm.  Yes. 24 

Q. All right.  So the Norfolk Yard is an intermodal rail 25 
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terminal; is that right? 1 

A. Yes. 2 

Q. And Norfolk Southern Railway Company, they own the 3 

facility; is that right? 4 

A. I assume they own the property, yes.  5 

Q. Okay.  So you're -- but you're not sure who owns the 6 

property at the Norfolk Yard? 7 

A. I don't know what property they own or don't own. 8 

Q. Okay.  Okay.  Norfolk Southern Railway Company provides 9 

intermodal transportation to and from the Norfolk Yard; does 10 

that sound right? 11 

A. Yes. 12 

Q. Okay.  And Norfolk Southern Railway Company has 13 

contracts with a company to provide services at the Norfolk 14 

Yard; is  15 

that -- 16 

A. Yes. 17 

Q. -- right? 18 

A. Yes.   19 

Q. And in 2015 H&M had submitted a bid to operate the 20 

Norfolk Yard and perform chassis maintenance at the Norfolk 21 

Yard; is that right? 22 

A. Yes. 23 

Q. But Norfolk Southern Railway Company awarded the 24 

contract in this time period of 2015 to a different company, 25 
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right? 1 

A. Yes. 2 

Q. So H&M bid in 2015, but did not get the contract at that 3 

time, right? 4 

A. Yes, yes, correct.  5 

Q. Okay.  So, in fact, ITS Technologies and Logistics LLC 6 

was the one who got the contact with Norfolk Southern Railway 7 

at the Norfolk Yard; is that right? 8 

A. They were awarded the contract.   9 

Q. Okay.  And I'm going to be referring to ITS Technologies 10 

and Logistics LLC as ITS, but it's short-form when I ask you 11 

questions today. 12 

A. Okay.   13 

(General Counsel's Exhibit 99 marked for identification.) 14 

Q. And I'm going to show you a document now.  I want to 15 

show you what's been marked as General Counsel's Exhibit 99.  16 

And I'll show it to you in just a minute.  I'm just pulling 17 

it up.  Okay.  Okay.  Mr. Connors, are you able to see this 18 

document on the screen? 19 

A. Yes, -- . 20 

Q. Okay.  And I'm going to scroll through it, and I want 21 

you to take a look at the document.  It has several pages.  22 

I'm going to be looking at GC pages 661 to 575, which is the 23 

entirety of the exhibit.  So just like we did before, I'm 24 

going to scroll down so that you have a chance to view it.  25 
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If at any point you want me to slow down, just let me know.  1 

If you want me to go back to a section, let me know that as 2 

well. 3 

A. Mm-hmm.   4 

Q. So this is the first page.   5 

 MR. FITZGERALD:  Can you slow down so we can read the 6 

document, please? 7 

 MS. EITZEN:  Yes.   8 

Q. BY MS. EITZEN:  Let me know, Mr. Connors, when you're 9 

ready to move on. 10 

A. Okay.   11 

Q. Okay.   12 

A. Okay.   13 

Q. And let me try -- I'm going to try switching my view 14 

just a second.  I had it the way I had it in the beginning 15 

because I thought maybe it would be easier for you to see it.  16 

But are you able to still see the document well if I have it 17 

in this view where you're seeing the whole page? 18 

A. Mm-hmm.  Yes. 19 

Q. Or is it -- is it too small for you or you can see it 20 

okay? 21 

A. No, that's fine.  22 

Q. Okay.  I'm going to leave it this way, then, so you can 23 

look at it.  All right.  So this is another page of the 24 

document.  Should I go to the next page? 25 
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A. Yes. 1 

Q. Okay.  I'm sorry, now it -- all right, sorry, the Zoom 2 

changed, but I was on this page with the map or the picture, 3 

and I'm going to scroll down to the next page.   4 

A. Okay.   5 

Q. Okay.   6 

A. I won't remember it, but go ahead. 7 

Q. Oh, no, I'm -- just so you look at it first and then 8 

we're going to go back to the top and I'll ask you questions 9 

and I'll show you what part I'm going to ask you questions 10 

about.  So here's the other page.  It says proposal. 11 

A. Okay.  Yes. 12 

Q. Okay.   13 

A. Okay.   14 

Q. Okay.   15 

A. Mm-hmm.  Okay.   16 

Q. Should I move on to the next one? 17 

A. Okay.   18 

Q. There's four more pages here.   19 

A. Okay.  Okay.  All right.   20 

Q. And this is the last one of this exhibit.   21 

A. Okay.   22 

Q. Okay.  Let me go back to the top of the exhibit.  Okay.  23 

Are you still able to see it okay? 24 

A. Yes.  25 
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 MR. FITZGERALD:  I'm having trouble.  Can you enlarge 1 

it, please? 2 

 MS. EITZEN:  Yes.  Let me try -- I'm going to scroll it 3 

over.  A little bigger or -- 4 

 MR. FITZGERALD:  A little bigger, please.  5 

 MS. EITZEN:  Okay.   6 

 MR. FITZGERALD:  That works.  7 

 MS. EITZEN:  Okay.   8 

Q. BY MS. EITZEN:  And you can see it okay, Mr. Connors? 9 

A. Yes. 10 

Q. Okay.  And, Mr. Connors, if at any point during the 11 

questioning today you need a break, feel free to ask, you 12 

know, the Judge and we understand that there's a lot of 13 

questions and documents today.  I appreciate your patience.   14 

A. No problem. 15 

Q. I have come back to the top now of General Counsel's 16 

Exhibit 99, and do you recognize the document here? 17 

A. Yes.   18 

Q. Okay.  And it's an email that Eric Fonville sent to you; 19 

is that right? 20 

A. Yes. 21 

Q. Okay.  And the date that appears in the -- it says 22 

Tuesday, November 27, 2018. 23 

A. Yes. 24 

Q. Do you recall if that was the date you got this email 25 
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from Mr. Fonville? 1 

A. I don't recall it, but I can see it, yes.  2 

Q. Okay.  But you do remember getting an email from  3 

Mr. Fonville with the subject hearing of operations of 4 

Norfolk VAIMDL facility? 5 

A. Yes. 6 

Q. Okay.  And Mr. Fonville is the group manager of 7 

purchasing at Norfolk Southern Corporation, right? 8 

A. He was, yes. 9 

Q. Okay.  So at the time he was. 10 

A. Mm-hmm.   11 

Q. And in this email, Mr. Fonville was requesting a 12 

proposal from H&M to perform lift operations and chassis 13 

maintenance at the Norfolk Yard, correct? 14 

A. Yes. 15 

Q. And he starts out by saying that H&M had submitted a bid 16 

in 2015, right? 17 

A. Correct. 18 

Q. And then he says it's attached.  Do you see where it 19 

says attachments, and there's Norfolk Portlock PDF, 20 

Norfolk -- 21 

A. I just don't remember if it was attached, but, of 22 

course, I had it in file.   23 

Q. Okay.  Do you remember receiving this email? 24 

A. Yes. 25 
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Q. You've seen it before.  1 

A. Mm-hmm.   2 

Q. Okay.   3 

A. Right.  4 

Q. And so the first two pages here of the document are the 5 

email.  6 

A. Correct.  7 

Q. Right.  Okay.  And then the documents that follow, it 8 

looks like this was the bid that H&M submitted in 2015. 9 

A. This is the layout of the terminal. 10 

Q. Yes.  And was that -- okay, was that something that  11 

Mr. Fonville provided to H&M? 12 

A. Yes. 13 

Q. Okay.  I understand.  So this would have come to you.  14 

And then do you know what this document is? 15 

A. That's an overview of the terminal by air.  16 

Q. Okay.  And let me just go back to this one real quick.  17 

Do you know what the figures represent here, like the 45-A, 18 

45-B?  What do those numbers represent? 19 

A. That's their rail -- that's their aerial marking. 20 

Q. Okay.  And how many rails are at the Norfolk Yard?  Are 21 

those marked here? 22 

A. I don't recall how many tracks. 23 

Q. Okay.  Thank you.  The words tracks, are the tracks 24 

marked on this document? 25 
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A. It appears so.  1 

Q. Do you know what labels are given to the tracks here? 2 

A. No.  3 

Q. Okay.  And then you said this is an aerial picture of 4 

the Norfolk Yard, correct? 5 

A. Yes. 6 

Q. All right.  And this is another document that H&M -- I'm 7 

sorry, let me strike that.  Is this another document that 8 

Norfolk Southern Company would have included in the email to 9 

you? 10 

A. Yes.  11 

Q. Okay.  So this is not an H&M document, is it? 12 

A. No.  13 

Q. All right.  But beginning here where it says proposal, 14 

these pages represent the proposal of H&M back in 2015, 15 

right? 16 

A. I don't -- is this -- I don't -- this is not our 17 

document.  18 

Q. Okay.  It's not your document? 19 

A. No.   20 

Q. Let me scroll to the bottom and see who -- 21 

A. Let me see it. 22 

Q. Oh, okay.  I'm going too fast?  Do you want me to go 23 

back to the top? 24 

A. Yeah.   25 
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Q. Okay.   1 

A. I mean, just look at A, that this proposal shall be 2 

composed of the following documents, all of which are 3 

attached hereto, so this is not my document.  This would be a 4 

document being sent to me.   5 

Q. Oh, okay.  All right.  Let me just check who prepared 6 

it.  Let me go to the -- if there's a from.  Okay.  So it 7 

looks like this is the last page.  Note, contractor must 8 

submit a detailed staffing plan and equipment plans and 9 

attachment along with corporate contracts for escalation of 10 

issues.  Do you see that? 11 

A. So they're asking us to sign it to acknowledge we got 12 

it.  13 

Q. Okay.  I understand.  Thank you.  What about this part, 14 

H&M International Transportation, Inc. staffing plan?  Is 15 

that a document that H&M would create or was it -- 16 

A. No, the railroad would create this and -- 17 

Q. Okay.   18 

A. -- and then we'd have to put in basically what's 19 

expected of the -- what the railroad expects of us.  20 

Q. Okay.  And here's a continuation of that.  Okay.  And 21 

same thing here, equipment plan, and then H&M would need to 22 

fill in when it submits its bid? 23 

A. Yes. 24 

Q. Okay.   25 
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A. For what we're -- right.  We filled in there what we 1 

did. 2 

Q. You did on this one, for 2015 though, right? 3 

A. Yeah. 4 

Q. Okay.   5 

A. We put in new trucks.  6 

Q. Okay.  And this is the last page.  This would be the 7 

contacts of H&M; is that right? 8 

A. Yes. 9 

Q. Okay.  I'm going to go back to the top here.   10 

 MS. EITZEN:  Your Honor, I offer General Counsel's  11 

Exhibit 99 into evidence.   12 

 MR. FITZGERALD:  No objection, Your Honor.   13 

 MR. ESDERS:  No objection.  14 

 JUDGE STECKLER:  GC 99 is received.  15 

(General Counsel's Exhibit 99 received in evidence.) 16 

Q. BY MS. EITZEN:  Mr. Connors, in this message, 17 

Mr. Fonville was requesting a bid from H&M for the Norfolk 18 

Yard; is that correct? 19 

A. Yes. 20 

Q. Okay.  And he was asking that a proposal be submitted by 21 

the end of the week if possible, right? 22 

A. Yes. 23 

Q. And H&M did submit a proposal to perform lift operations 24 

and chassis maintenance at the Norfolk Yard in 2019; is that 25 
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right? 1 

A. Correct.   2 

Q. And actually let me clarify.  Would it have been 2019 or 3 

do you think it was maybe the end of 2018?  Do you remember? 4 

A. We received the bid the end of '18, right, and we sent 5 

it back sometime in January.   6 

Q. Okay.  All right.  And Mr. DeGroot, Jesse DeGroot, did 7 

he participate in the preparation of H&M's proposal to bid on 8 

this -- these two contracts? 9 

A. Yes. 10 

Q. And you would have reviewed the proposal before it was 11 

submitted to Norfolk Southern Company, correct? 12 

A. Generally we would have discussed it. 13 

Q. Okay.  So you and Mr. DeGroot would have discussed the 14 

bid? 15 

A. Mm-hmm.  Yes. 16 

Q. Okay.  Would you have reviewed the bid before it was 17 

submitted to Norfolk Southern Company? 18 

A. Yes. 19 

Q. Okay.  I'm going to show you another exhibit now.  20 

(Respondent's Exhibit V marked for identification.) 21 

A. Excuse me. 22 

Q. All right.  Does it -- I'm going to try to put it full 23 

page and see if that way I don't have to scroll.  All right.  24 

Mr. Connors, are you able to see it okay? 25 
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A. Yes.  1 

 MS. EITZEN:  And, Mr. Fitzgerald? 2 

 MR. FITZGERALD:  Yes.  3 

 MS. EITZEN:  Okay.  Great.  4 

Q. BY MS. EITZEN:  And it's not showing all of it, so 5 

please take a look at this first part and then let me know 6 

when you're done and I'll scroll to the bottom here, 7 

Mr. Connors.  8 

A. Okay.   9 

Q. All right.  Let me scroll so you can see the second half 10 

of it.  So this is the email we were just looking at from  11 

Eric Fonville to you on November 27, 2018, right? 12 

A. Yes. 13 

Q. And then it has the same message and the same 14 

attachments.  Let me scroll down.  It looks like there was an 15 

Excel spreadsheet attached, and here's the proposal we were 16 

looking at earlier for the -- 17 

A. Yes, from the -- 18 

Q. From the -- not from H&M, from the rail company. 19 

A. Mm-hmm.   20 

 JUDGE STECKLER:  At the bottom of each page it says 21 

confidential.  Was that part of what H&M marked on them? 22 

 MR. FITZGERALD:  Yes, Your Honor.    23 

 JUDGE STECKLER:  Okay.  Thank you.    24 

Q. BY MS. EITZEN:  I'm just going up to the top right now.  25 
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I want to show you the first page again. 1 

A. That was the 215 proposal. 2 

Q. Yeah. 3 

A. Correct.  4 

Q. Okay.  Is that what you see it as?  I'm going to go back 5 

to the top and it will help clarify a little bit.  6 

A. In other words, this part has nothing to do with Eric's 7 

initial email.  He -- so that's the attachment.  He 8 

attached -- 9 

Q. Yes.  10 

A. -- 15 -- right. 11 

Q. I understand.  Okay.  So Mr. Fonville had attached that 12 

to the email he sent to you. 13 

A. Mm-hmm.   14 

Q. Right?  And then you forwarded the email to Jesse 15 

DeGroot on -- 16 

A. Yes. 17 

Q. -- December 11, 2018, right? 18 

A. Correct.  19 

Q. And that's what the top part of this is showing, that 20 

you were forwarding it to him? 21 

A. Yes. 22 

Q. Okay.  And you were -- in the message you said our rates 23 

submitted January 2015, right? 24 

A. Yes. 25 
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Q. Okay.  So you were sending it to him because he was 1 

working on preparing the rates for the bid? 2 

A. Correct. 3 

Q. Okay.   4 

 MS. EITZEN:  I'm going to -- Your Honor, I offer 5 

Respondent's Exhibit V into evidence.   6 

 MR. FITZGERALD:  Can you go all the way down to the 7 

document -- the end of the document to make sure that you see 8 

this?  Can we see it? 9 

 MS. EITZEN:  Yes, I can do that.  Okay.  So this is  10 

page 1, and here is page 2, and it looks like it's 15 pages.  11 

This is page 3.   12 

 MR. FITZGERALD:  Okay.   13 

 MS. EITZEN:  Page 4.  This is page 5. 14 

 MR. FITZGERALD:  Right.  And if we're going to admit it, 15 

we need to make sure the document is accurate before it comes 16 

in. 17 

 MS. EITZEN:  Right.  I don't have right now the -- this 18 

cell, but I don't have an objection to making it part of the 19 

exhibit.  20 

 MR. FITZGERALD:  Is this one of the documents we need to 21 

discuss stipulations on? 22 

 MS. EITZEN:  I believe it was on our list, but it's one 23 

of your Respondent marked exhibits, Exhibit V that you 24 

uploaded to SharePoint and sent to us.  It's marked and has 25 
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H&M base numbers.  1 

 MR. FITZGERALD:  Right.  2 

 MS. EITZEN:  Okay.  So this is page 6.  3 

 MR. FITZGERALD:  Okay.   4 

 MS. EITZEN:  7. 5 

 MR. FITZGERALD:  Okay.   6 

 MS. EITZEN:  8 looks like it's blank, okay, and then 7 

here's 9. 8 

 MR. FITZGERALD:  Mm-hmm.   9 

 MS. EITZEN:  Number 10.  10 

 MR. FITZGERALD:  Mm-hmm.   11 

 MS. EITZEN:  Okay.  11.  Number 12, 13, 14 and the last 12 

page, 15.  13 

 MR. FITZGERALD:  Okay.   14 

 MS. EITZEN:  And then there's the Bates number.  Okay.  15 

Okay.  So I believe I had offered Respondent's Exhibit V into 16 

evidence.   17 

 MR. FITZGERALD:  No objection as long as we include the 18 

date of the file as well. 19 

 MS. EITZEN:  I don't have an objection to the date of 20 

file.  And I just want to make sure is it also marked -- I 21 

believe it's also marked Respondent's Exhibit V.   22 

 MR. FITZGERALD:  I believe you're correct.  23 

 MS. EITZEN:  Okay.  I'll check on that after the -- 24 

 MR. FITZGERALD:  I just want to make sure that that's -- 25 
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 MS. EITZEN:  Later today. 1 

 MR. FITZGERALD:  -- included -- 2 

 MS. EITZEN:  Yes.  3 

 MR. FITZGERALD:  -- as part of the record.  4 

 MS. EITZEN:  That would be fine with me.   5 

 JUDGE STECKLER:  Any objection, Mr. Esders? 6 

 MR. ESDERS:  No objection.  7 

 JUDGE STECKLER:  All right.  Respondent's Exhibit V is 8 

provisionally admitted pending approval of the Excel 9 

spreadsheet to be attached.   10 

 JUDGE STECKLER:  Mr. Connors, on these documents, there 11 

discussion of lifts.  Can you explain what a lift is, please? 12 

 THE WITNESS:  Sorry, Your Honor?  These documents? 13 

 JUDGE STECKLER:  Refer to lifts as part of the number of 14 

things that happened at the intermodal rail yard.  What is a 15 

lift and how does that affect your operations? 16 

 THE WITNESS:  I'm sorry, you know, my hearing's not the 17 

greatest.  I apologize.  18 

 JUDGE STECKLER:  I'm sorry, I'll speak up a little bit.  19 

The documents refer to lifts at the rail yards. 20 

 THE WITNESS:  Yes, lifts.  21 

 JUDGE STECKLER:  Could you explain what a lift is, 22 

please?   23 

 THE WITNESS:  Yes, I'm sorry.  A lift is actually the 24 

container itself, so depending on what they call TEUs, 20 25 
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foot equivalents, it means the number of lifts that will be 1 

generated at the terminal, so it could be a 40 foot or a 20 2 

foot, so they estimate anywhere between 65 and 75.  In 3 

reality there's less than that, so it's the container itself 4 

that contains the cargo.   5 

 JUDGE STECKLER:  Okay.  How does that impact your 6 

operations at a rail yard? 7 

 THE WITNESS:  Well, that's how you base your lift number 8 

on, on the number of lifts and the number of lifts that you 9 

can do an hour, and how many men you would need to perform 10 

the operation efficiently. 11 

 JUDGE STECKLER:  So your staff is taking the containers 12 

off the rail cars and putting them onto chassis; is that 13 

correct?   14 

 THE WITNESS:  Yes, Your Honor.  In some cases depending 15 

on the terminal, there are terminals that take it and put it 16 

directly to ground depending on the size of the terminal.  17 

This specific terminal, it was taken off the train onto a 18 

chassis or from a chassis onto the train.   19 

 JUDGE STECKLER:  Thank you, Mr. Connors. 20 

 THE WITNESS:  You're welcome. 21 

 JUDGE STECKLER:  You may continue, Ms. Eitzen. 22 

 MS. EITZEN:  Thank you.  We -- Ms. Duvall and I just 23 

checked, and we do not appear to have the Excel spreadsheet 24 

that's part of Respondent's Exhibit V, and so we would ask 25 
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during a break if Respondent could locate and send it to us.  1 

 JUDGE STECKLER:  What we can do is take a break right 2 

now.  Mr. Connors, you may get up, walk around, go to the 3 

kitchen, go to the bathroom while this issue is being 4 

addressed, but please do not discuss your testimony with 5 

anybody during this time.  We'll come back in about 10 6 

minutes; is that adequate? 7 

 THE WITNESS:  Yes, Your Honor.    8 

 JUDGE STECKLER:  Okay.   9 

 THE WITNESS:  Thank you.    10 

 JUDGE STECKLER:  Thank you.  We'll be off the record.   11 

(Off the record from 10:43 a.m. to 10:58 a.m.) 12 

(Respondent's Exhibit C marked for identification.) 13 

Q. BY MS. EITZEN:  Mr. Connors, I'm going to show you a 14 

document on the screen.  15 

A. Mm-hmm.   16 

Q. All right.  Are you able to see the entire spreadsheet 17 

on your screen? 18 

A. Up to VP year to date and Norfolk.  Is that the whole 19 

screen?  Well, what is it?  It's the history of the lifts. 20 

Q. Well, I'm going to ask you, but at the top I just want 21 

to confirm.  I'm seeing columns A through R.  Do you see 22 

those columns at the top, A through R?  Are they showing on 23 

your screen? 24 

A. No, I show A through B -- P.   25 
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Q. P.  Okay.  Let me scroll a little bit to the right.  I'm 1 

sorry.  Okay.  All right.  Do you see that now? 2 

A. Yes. 3 

Q. Are you able to see columns P and R -- through R? 4 

A. Almost R, yes.   5 

Q. Okay.  I'm going to scroll --  6 

A. I see 28 and 4 and 6 and 5.  I don't see what's after 7 

this month, after the decimal.   8 

Q. Okay.  Let me scroll back to the left here.  Now for the 9 

line numbers, do you see number one at the top?  What number 10 

are you seeing through to the bottom?  Are you seeing 32? 11 

A. Yes.  12 

Q. Okay.  Let me scroll down because there's a few more.  13 

So now you should be able -- I'm sorry, that was too fast.  14 

Now you should be able to see down to 57.   15 

A. Yes. 16 

Q. Okay.  Do you recognize this document? 17 

A. Not offhand.  I know what it is.  18 

Q. Okay.  What is the document? 19 

A. It's just indicating the number of lifts per month -- 20 

Q. Is this a -- 21 

A. -- and -- 22 

Q. Go ahead, I'm sorry. 23 

A. If you notice, it's their document, not H&M's document.  24 

Q. That's -- okay, that's what I was going to ask you.  So 25 
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it's not a document that H&M created, right? 1 

A. No. 2 

Q. Okay.  It's a document -- when you said their, it's 3 

Norfolk's Southern Railway Company? 4 

A. Norfolk South, yes.  5 

Q. Norfolk Southern Company.  That's their document? 6 

A. Yes.   7 

Q. Okay.  And this is a document that Mr. Fonville sent to 8 

you as part of the request for a bid? 9 

A. Yes. 10 

Q. Okay.   11 

A. They normally send you the information on how many 12 

bids -- I mean, how many lifts they do.  That's how you base 13 

your number right.  14 

Q. Okay.  And when you say number, what number? 15 

A. Your cost per bid -- cost per lift. 16 

Q. Okay.  All right.  And it looks like at the bottom it 17 

gives you some information about the hours, the gate hours at 18 

the Norfolk Yard, and the live lift hours and there's a link 19 

to the train arrival and departure schedule; is that right? 20 

A. Mm-hmm.  Well, that's telling you on the gate hours they 21 

want you to man the gate from 4:00 a.m. to 11:00 p.m. -- 22 

Q. Okay.   23 

A. -- and they wanted you to man the gate Saturday, Sunday, 24 

7:00 to 5:00.  25 



279 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.   1 

A. That tells you how many men you're going to -- or 2 

people, individuals you're going to need.  I'm saying with 3 

the lift hours it's telling you how many hours they expect 4 

you to be there Monday to Friday, Saturday, Sunday, so that 5 

gives you an indication of how many people you would need. 6 

Q. All right.  And this is a document that was part of the 7 

2018 information that -- documents you received from  8 

Mr. Fonville, correct? 9 

A. It would be.  10 

Q. Okay.   11 

 MS. EITZEN:  Your Honor, I offer this Respondent's  12 

Exhibit C, the Excel spreadsheet intermodal lift history to 13 

supplement what was already offered and received, pending 14 

approval as Respondent's Exhibit V. 15 

 MR. FITZGERALD:  No objection with this. 16 

 MR. ESDERS:  No objection. 17 

 JUDGE STECKLER:  Respondent's Exhibit V is now complete 18 

and accepted into the record.  19 

(Respondent's Exhibit V received in evidence.) 20 

 MS. EITZEN:  Thank you.    21 

Q. BY MS. EITZEN:  All right.  Mr. Connors, I want to go 22 

back.  I'm going to show you again General Counsel's  23 

Exhibit 99.  24 

A. Mm-hmm.  Okay.   25 
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Q. All right.  General Counsel's 99, this is the email.  We 1 

looked at it previously and it's from Eric Fonville to you, 2 

correct? 3 

A. Yes. 4 

Q. Mr. Fonville is requesting that H&M submit its proposal 5 

by the end of the week of when you received the email, 6 

correct? 7 

A. Yes.  8 

Q. And he notes that there is going to be a quick 9 

turnaround in taking over this contract if H&M is awarded the 10 

two contracts, right? 11 

A. Well, he's saying -- 12 

Q. He calls it a -- 13 

A. -- January 15.  14 

Q. Yes.  15 

A. Mm-hmm.   16 

Q. He's calling it a compressed timeline, right? 17 

A. Okay.  Right.  18 

Q. Okay.  And then he also says that during this time 19 

period he's asking -- he wants to know.  He says we'd be keen 20 

on knowing your plans to staff the facility during an initial 21 

transition period.  Do you see that? 22 

A. Mm-hmm.  Yes. 23 

Q. And then moving to steady state operations at some point 24 

three to six months after the transition, correct? 25 
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A. Mm-hmm.  Yes.  1 

Q. And that's in the document, right? 2 

A. Yes. 3 

Q. Okay.  So there was going to be a transition period in 4 

the beginning when -- if and when H&M took over, right? 5 

A. Well, I don't know what he means by -- transition 6 

period, yes, from one vendor to another.  That's -- 7 

Q. Okay.   8 

A. That's the transition period. 9 

Q. All right.  And then there was going to be -- do you 10 

know what steady state operation means in this message? 11 

A. Well, maybe he was -- 12 

Q. Well, I don't want you to speculate, but do you know 13 

what steady state operations meant?  Do you know or no? 14 

A. No.  15 

Q. Okay.   16 

A. I have -- either you operate the terminal or you don't. 17 

Q. Okay.  Got it.  But he's talking about a period, a point 18 

of time three to six months after the transition, right? 19 

A. Then he should fire us if that's the take.  If that 20 

takes a vendor that long, he should not get the bid, 21 

especially such a small facility. 22 

Q. All right.  But Mr. Fonville has certainly dealt with 23 

many different contractors in this bidding process, don't you 24 

think? 25 
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 MR. FITZGERALD:  Objection.  Lack of foundation. 1 

Q. BY MS. EITZEN:  Do you know Mr. Fonville? 2 

A. Do I know him? 3 

Q. Yes. 4 

A. Yes, of course.  5 

Q. Of course.  And you've had dealings with him in the 6 

past, haven't you, Mr. Connors? 7 

A. Mm-hmm.  Yes. 8 

Q. Okay.  And, in fact, you have other contacts with 9 

Norfolk Southern Railway Company, don't you? 10 

A. Yes.  11 

Q. And does H&M interact with Mr. Fonville with respect to 12 

those contracts as well? 13 

A. Once the bid's in place, there's very little 14 

conversation with Mr. Fonville at all. 15 

Q. All right.  Now in this email that Mr. Fonville sent you 16 

on November 27, he's asking you -- he's asking that the quote  17 

-- I'm sorry, he's asking H&M to include in its proposal 18 

answers to the following questions.  Do you see that section? 19 

A. Sure.  Yes. 20 

Q. And there's a list of six questions, right? 21 

A. Yes. 22 

Q. And the first one says what is your plan for staffing 23 

the facility to meet railway's service requirements during an 24 

initial transition period from the current facility operator 25 
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and how long do you plan this period to last.  Do you see 1 

that Question No. 1? 2 

A. Yes. 3 

Q. Did H&M address that question when it submitted its 4 

proposal to Norfolk Railway? 5 

A. No.  6 

 MR. FITZGERALD:  Objection; lack of foundation.  7 

 MS. EITZEN:  Your Honor, he's already answered that he 8 

reviewed the proposal before it was submitted to Norfolk 9 

Railway and that he would have had communications with  10 

Mr. DeGroot about the content of that proposal.   11 

 THE WITNESS:  But I didn't answer the specific --  12 

 MS. EITZEN:  Your Honor -- Mr. Connors, we're talking to 13 

the Judge right now.  Thank you.    14 

 MR. FITZGERALD:  Oh, I'm sorry. 15 

 JUDGE STECKLER:  Mr. Connors, can you clarify for me, 16 

please, did you review the bids that H&M prepared? 17 

 THE WITNESS:  Jesse prepared the bid and we did not 18 

answer these questions specifically.  We entered the bid as 19 

we normally do.  How many people we'll have, how many pieces 20 

of equipment we'll have in order to man the terminal 21 

efficiently.  I do not remember answering these questions 22 

specifically.  23 

 JUDGE STECKLER:  Okay.  So you didn't -- so as part of 24 

it you didn't, for example, on Question 3 it says how many 25 
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employees in each job classification do you plan to use, you 1 

didn't provide that information to the best of your 2 

knowledge? 3 

 THE WITNESS:  Your Honor, normally we would generally 4 

put in a bid number unless they specifically ask how many 5 

employees, so Jesse may have answered these, but I can't 6 

recall.  7 

 JUDGE STECKLER:  Okay.  Ms. Eitzen, do you have 8 

something else that might refresh his memory? 9 

 MS. EITZEN:  I just want to clarify, though.  10 

Q. BY MS. EITZEN:  Mr. Connors, you did review the proposal 11 

before it was submitted to Norfolk Southern Railway, correct? 12 

 MR. FITZGERALD:  Objection; his testimony --  13 

 MS. EITZEN:  He didn't answer.  14 

 MR. FITZGERALD:  -- was that he discussed it with  15 

Mr. DeGroot.  16 

 MS. EITZEN:  And he didn't answer Ms. -- the Judge's 17 

question about whether he had reviewed it.  I didn't hear the 18 

answer.   19 

 JUDGE STECKLER:  I'm sorry, Mr. Connors, can you tell us 20 

whether you reviewed the information before Mr. DeGroot sent 21 

it out? 22 

 THE WITNESS:  Jesse and I would speak on the phone,  23 

Your Honor.  He would say what the bid number he's going to 24 

propose and he would tell me what our margin would be, and 25 
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that would be acceptable for me.  That's his function to put 1 

the bids together as vice president of operations.   2 

 JUDGE STECKLER:  Ms. Eitzen, does that answer your 3 

question? 4 

 MS. EITZEN:  Yes, thank you. 5 

 THE WITNESS:  Thank you, Your Honor.  6 

Q. BY MS. EITZEN:  Mr. Connors, I want to direct your 7 

attention to Question No. 5 on this email.  If you plan to 8 

use existing employees, are those employees covered by an 9 

existing collective-bargaining agreement, when does the 10 

collective-bargaining agreement expire, and have prior union 11 

negotiations resulted in any work stoppages, slowdowns or 12 

sick outs.  Do you see that question on the bid -- on the 13 

email? 14 

A. Yes. 15 

Q. Do you recall having any discussions with Mr. DeGroot 16 

with respect to how H&M would respond to this Question No. 5? 17 

A. Well, we've never had a work stoppage.  We never had --  18 

Q. I'm sorry, the question, though, was whether you 19 

recalled having any discussions with Mr. DeGroot about how 20 

H&M would respond to this particular question? 21 

A. Sure, with the -- the conversation would be that I'm 22 

going to contact Teamsters 710 and to see if they're 23 

interested in being the Union of record for Norfolk.    24 

Q. Okay.   25 
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A. And if they say no, then I proceed without them.  If 1 

they say yes, I proceed with them. 2 

Q. And that's the conversation you recall having with  3 

Mr. DeGroot; is that right? 4 

A. Well, I don't recall that exact conversation, but that's 5 

what would probably be talked about, yes.  6 

Q. All right.  And then, in fact, at the time that this 7 

proposal was sent to you in 2018, H&M did have a  8 

collective-bargaining agreement with Teamsters Local 710, 9 

right? 10 

A. With 710, 705 -- I mean, 560, yes.  11 

Q. Okay.  Okay.   12 

A. We've had many agreements with the Teamsters.  At one 13 

time we had over 1,000 employees, and we probably had 6 14 

terminals that were Teamsters or more.  15 

Q. And Local 710 was the representative at the Global 1 16 

facility at this time period of 2018, correct?   17 

A. I can't tell you that for sure because we had lost  18 

Global 1.   19 

Q. And when did you lose -- 20 

A. I think that was a -- I think, yes, they're still there.  21 

Q. Okay.  And just to clear up, you -- H&M lost Global 1 22 

sometime in 2020; is that right?  Last year? 23 

A. Probably.  Sometime during the year, yes.  24 

Q. All right.  But in 2018 -- 25 
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A. I can't remember.  Go ahead.  1 

Q. Okay.  But at the end of 2018, beginning of 2019, H&M 2 

had a contract to operate Global 1 facility, right? 3 

A. Yes.  4 

Q. Okay.  And Teamsters Local 710 was the representative of 5 

the employees at that facility, correct? 6 

A. Yes.   7 

Q. And then you mentioned the Landers Rail facility, 8 

Teamsters Local 710 was the representative at that facility, 9 

correct? 10 

A. Yes. 11 

Q. And Local 560 of Teamsters was the representative at the 12 

Croxton Rail facility at this time, correct? 13 

A. No. 14 

Q. Okay.  Who was the -- where was the -- 15 

A. They represent the mechanics, not the lift. 16 

Q. Okay.  So Teamsters 560 represent the mechanics? 17 

A. Yes. 18 

Q. And at what location? 19 

A. Croxton.   20 

Q. And that was the case at the end of 2018 and  21 

January of 2019; is that right? 22 

A. Yes.  23 

Q. And when you mentioned the conversation that you would 24 

have had with Mr. DeGroot or that -- I'm sorry, I'm going to 25 
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strike that.  The conversation that you had with Mr. DeGroot 1 

in responding to Question No. 5 was that did that take place 2 

before H&M submitted its proposal to Norfolk Southern? 3 

 MR. FITZGERALD:  Objection, mischaracterize.  He said he 4 

would have had the conversation.  He did not say he had that 5 

conversation.  He did not -- .   6 

 JUDGE STECKLER:  Mr. Connors, did you have a 7 

conversation at some point with Mr. DeGroot about contacting 8 

Teamsters 710? 9 

 THE WITNESS:  After we were nominated for the terminal.   10 

 JUDGE STECKLER:  Okay.   11 

 THE WITNESS:  You know, Your Honor, I have to be honest, 12 

I can't tell you for sure was it prior to securing the 13 

terminal or afterwards, but in any case, I would definitely 14 

correspond with 710 and asking them because I have it listed 15 

in our contract that I would notify them if I'm awarded a 16 

terminal, so I would or Jesse would call the Union and ask 17 

them are they interested in being the labor union for that 18 

specific terminal. 19 

 JUDGE STECKLER:  Okay.  And did Mr. DeGroot discuss with 20 

you after he discussed with 710 about notification? 21 

 THE WITNESS:  Yes, we would both discuss it, of course.  22 

And 710 acknowledged they were interested, they'd get back to 23 

us, they would speak to the International. 24 

 JUDGE STECKLER:  710, does 710 have, to your knowledge, 25 
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the best of your knowledge, does 710 have jurisdiction in 1 

Norfolk, Virginia?   2 

 THE WITNESS:  Assist us, did you say, Your Honor? 3 

 JUDGE STECKLER:  Did they have any jurisdiction, any 4 

employees in Virginia? 5 

 THE WITNESS:  I don't think so.  I think that's a 6 

jurisdictional -- that would be a jurisdictional issue. 7 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, are your 8 

concerns assuaged?   9 

 MR. FITZGERALD:  Yeah, I mean, it's not clear that he 10 

had this conversation with respect to the information put in 11 

No. 5 on this document before or after a bid was submitted or 12 

a response was provided to Norfolk Southern.  13 

 JUDGE STECKLER:  Right.  14 

 MR. FITZGERALD:  They haven't established it.  15 

 JUDGE STECKLER:  Right, well, he hasn't -- yeah, he just 16 

discussed that he could not recall when he had this 17 

discussion with Mr. DeGroot.  18 

 MR. FITZGERALD:  Okay.   19 

 JUDGE STECKLER:  Ms. Eitzen, you may continue. 20 

 MS. EITZEN:  Thank you, Your Honor.  21 

Q. BY MS. EITZEN:  And, Mr. Connors, I'm going to show you 22 

the contracts that H&M has with Teamsters 710, but before we 23 

move to that document, I want to direct your attention to 24 

paragraph 6 here.  It says have you entered into any labor, 25 
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peace or neutrality agreements that would apply to the work 1 

you would perform at this facility?  If you have not -- I'm 2 

sorry, if you do not have an existing collective-bargaining 3 

agreement or plan to largely rely on newly hired employees, 4 

what plans, if any, do you have to insure that labor 5 

disruptions do not result in an interruption of service at 6 

the facility?  That was one of the questions Mr. Fonville 7 

wanted H&M to respond to in their proposal, correct? 8 

 MR. FITZGERALD:  Objection -- 9 

 THE WITNESS:  Yes.  10 

 MR. FITZGERALD:  -- the document speaks for itself.   11 

 JUDGE STECKLER:  Sustained.  12 

 THE WITNESS:  So I'm -- 13 

 JUDGE STECKLER:  That's okay, Mr. Connors, I said 14 

sustained.  You don't have to answer it.  15 

Q. BY MS. EITZEN:  Did you have any discussions with  16 

Mr. DeGroot regarding how H&M would respond to Question No. 6 17 

of this email? 18 

A. Again, I have to be honest, I don't even think that 19 

these questions were in the bid package, so did we respond?  20 

You'd have to look at the bid that we sent in.  I don't think 21 

these exact questions were answered, but if they were, I 22 

would tell them exactly what I would be doing.  I would speak 23 

to the Teamsters to see if they were interested, and if they 24 

were, I would plan to use the Teamsters.  As far as I know 25 
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what that also implies is that they want to make sure that I 1 

have enough labor to operate the facility, and as far as I 2 

know, I'm not required to hire existing ones or -- 3 

Q. Okay.  And then you -- 4 

A. -- make sure -- 5 

Q. Does H&M -- 6 

A. -- that I have -- 7 

Q. Well -- 8 

A. -- adequately have enough labor to perform the functions 9 

of the lift on, lift off. 10 

Q. And does H&M still have this bid that they submitted to 11 

Norfolk Southern Railway in 2019? 12 

A. Do we still have the bid? 13 

Q. Yes. 14 

A. Yes.  15 

(General Counsel's 182 marked for identification.) 16 

Q. Okay.  I'm going to show you now what's been marked as 17 

General Counsel's Exhibit 182.   18 

 MR. FITZGERALD:  182.   19 

Q. BY MS. EITZEN:  Okay.  Mr. Connors, can you see the 20 

document on your screen? 21 

A. Yes. 22 

Q. And this is a -- it says labor contract and working 23 

agreement between H&M International Transportation Global 1 24 

and Teamsters Local Union 710. 25 
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A. Yes. 1 

Q. All right.  I'm going to scroll down so that you can 2 

take a look at the document.  It's been marked as GC Exhibit 3 

102 and then there's GC page numbers on it starting with 972. 4 

A. Doesn't it say 182? 5 

Q. Yes, Exhibit No. is 182, but the page number is 972.   6 

A. Okay.   7 

Q. Yes. 8 

A. I thought you said 102.   9 

Q. Okay.  Here's the index, and more of the index, and 10 

here's the first part of the collective-bargaining agreement 11 

starting with Article 1, Article 2, 3, Article 4, Articles 5 12 

and 6 here, Article 9, Articles 10 and 11, Article 12, 13 and 13 

14, Article 15, 16, 17, 18, Article 19, Article 20, Articles 14 

21 and 22 here, 23, Article 24, 25, 26.  Here's Articles 27 15 

to 28 to 29, and here's the signature page.  Is that your -- 16 

does your signature appear on this document? 17 

A. Yes. 18 

Q. Okay.  And did you sign it September 17, 2018? 19 

A. Yes. 20 

Q. Is that your handwriting as well for the date? 21 

A. Yes. 22 

Q. And is Michael J., is it Cates?  Is that the name for 23 

the Union?  Do you see the name for the Union? 24 

A. I don't know him.  The secretary/treasurer.   25 
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Q. Okay.   1 

A. Cales, I think it is.  2 

Q. Okay.   3 

A. I deal with the business representative.  4 

Q. Okay.   5 

A. The Kola.  6 

Q. And this document has an Appendix B, Appendix C, and 7 

here's a document called procedures for increasing and 8 

classification for a CCT mechanics. 9 

A. Based on their ability.   10 

Q. Okay.  And I believe -- yes, that is the end of the 11 

document.  I'm going to go back to the top of it here.  All 12 

right.  So you recognize the document? 13 

A. Yes, but, of course, it's not -- it's cancelled, you 14 

know that.   15 

Q. But you recognize the document, right? 16 

A. Yes. 17 

Q. And this was a collective-bargaining agreement between 18 

H&M International Transportation at the Global 1 facility and 19 

Teamsters Local Union 710, right? 20 

A. Yes. 21 

Q. And it says it was for the period of November 1, 2017 to 22 

and including October 31, 2021, right? 23 

A. The railroad cancelled it.  24 

Q. Okay.  And about -- when did the railroad cancel H&M's 25 
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contract with Global 1? 1 

A. Give or take six, seven months ago.   2 

Q. So this collective-bargaining agreement is not in effect 3 

now, is it? 4 

A. No.   5 

Q. Okay.  But in January of 2019 when H&M was preparing its 6 

bid for Norfolk Yard, it was in effect, right? 7 

A. Yes.  8 

Q. I'm going to scroll down to take a look at the employees 9 

covered.  Okay.  I'm sorry, Article 2, Section 1.  It defines 10 

who is recognized within this.   11 

 MR. FITZGERALD:  Can you zoom in, please?   12 

 MS. EITZEN:  Yes.  13 

 MR. FITZGERALD:  I'm having a hard time seeing.  14 

 MS. EITZEN:  Yes, yes.  15 

 MR. FITZGERALD:  You're going to see my forehead soon. 16 

 MS. EITZEN:  No, okay.  I understand, and sometimes what 17 

I see is different from what the others see.  Okay.   18 

 MR. FITZGERALD:  That's much better.  Thank you.    19 

 MS. EITZEN:  All right.   20 

Q. BY MS. EITZEN:  So, okay, Article 2, Section 1, this 21 

talks about -- this identifies who is identified -- who is 22 

represented.  So the document is going to -- this collective-23 

bargaining agreement would include in it a listing of which 24 

employees are covered by the agreement; isn't that right? 25 
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A. Are you asking me?  Yes.  1 

Q. Yes, Mr. Connors.  Thank you.  I'm going to scroll down 2 

to Section 5-A of Article 2.  Sorry, there it is.  Section 5-3 

A.  Okay.  Do you see that Section 5-A? 4 

A. Yes. 5 

Q. All right.  And it talks about accepting a card check as 6 

proof that employees have designated the Union as their 7 

bargaining agent.  Do you see that? 8 

A. Yes. 9 

Q. Okay.  So earlier when you referred to language that you 10 

had in your contract with 710, is this the language you're 11 

referring to? 12 

A. Language in the contract.  I don't recall.  What was 13 

that about? 14 

Q. Okay.  Well, let me ask it a different way.  Do you know 15 

what a card check is? 16 

A. Yes.   17 

Q. Okay.  How do you explain?  Can you tell us what your 18 

understanding of a card check is? 19 

A. That the employee is a member of the Union.   20 

Q. Is there a point when the Union would come to the -- to 21 

H&M and show them the cards that have been signed by 22 

employees of H&M? 23 

A. Not necessarily.  They would just say we have a certain 24 

percentage of cards signed by the employees that we have to 25 
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recognize them. 1 

Q. Okay.  So it's your understanding that if the Union says 2 

we have a certain percentage of cards, H&M would then 3 

recognize based on that representation from the Union? 4 

A. Yes.   5 

Q. Is that what you're saying?   6 

A. Mm-hmm.   7 

Q. Yes? 8 

A. Yes.   9 

Q. Okay.  So -- all right.  10 

 MS. EITZEN:  Your Honor, I offer GC Exhibit 182 into 11 

evidence.  12 

 MR. FITZGERALD:  No objection from Respondent.   13 

 MR. ESDERS:  No objection.  14 

 JUDGE STECKLER:  GC 182 is received.   15 

(General Counsel's Exhibit 182 is received in evidence.)  16 

Q. BY MS. EITZEN:  Now I want to ask you about the card 17 

check.  Would there be any third party who would review the 18 

cards?  How would this process work? 19 

A. No third party, no.   20 

Q. Would H&M review the cards? 21 

A. I personally wouldn't.  22 

Q. Do you know who would? 23 

A. Maybe Jesse.  I don't know.  Probably.  I can't answer 24 

for him.   25 
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Q. All right.  Thank you.  Now Norfolk Southern Railway 1 

Company selected H&M for the lift operating and the chassis 2 

maintenance contracts; isn’t that right? 3 

A. Yes.  4 

 MR. FITZGERALD:  Objection; vague.  What year? 5 

Q. BY MS. EITZEN:  In January of 2019; is that right,  6 

Mr. Connors? 7 

A. Yes. 8 

Q. And on January 4, around January 4, 2019, you received 9 

signed copies of the lift contract and the cassis maintenance 10 

agreements from Mr. Fonville, right? 11 

A. Yes.  12 

(General Counsel's Exhibit 100 marked for identification.)  13 

Q. Okay.  I'm going to show you what's been marked as  14 

General Counsel's Exhibit 100.  And I'm going to zoom it 15 

here.  Does that look okay to Mr. Connors and Mr. Fitzgerald 16 

or do you want it a little bit bigger? 17 

 MR. FITZGERALD:  If you're intending to go through the 18 

contract as well, I'm sorry, I'm going to need it zoomed in.  19 

 MS. EITZEN:  I'm going to go through the email and the 20 

attachments to the email.  21 

 MR. FITZGERALD:  Okay.  Then, yes, please do.  Thank 22 

you.    23 

 MS. EITZEN:  More?  Okay.   24 

 MR. FITZGERALD:  For now this is good, but we'll see on 25 
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the next page.  1 

 MS. EITZEN:  Okay.  125 is where I had it.  All right.  2 

And just for the record, these documents were provided to 3 

Respondent on Friday.  We uploaded them to the SharePoint, so 4 

this is GC Exhibit 50 -- or, I'm sorry, GC 100, not one of 5 

the new exhibits that we marked today.   6 

Q. BY MS. EITZEN:  All right.  Mr. Connors, I'm going to 7 

scroll down.  This is the first page of GC Exhibit 100, and 8 

for this particular page, do you see that -- is it an email 9 

that Mr. Fonville sent to you? 10 

A. Yes. 11 

Q. All right.  And you see the date there, January 4, 2019? 12 

A. Yes.   13 

Q. And there's some attachments to this email.  Do you see 14 

the listing of attachments there? 15 

A. Yes.   16 

Q. And the attachment is labeled as Norfolk lift contract 17 

H&M.PDF, right? 18 

A. Yes. 19 

Q. And then Norfolk chassis maintenance contract H&M.PDF? 20 

A. Yes. 21 

Q. All right.  So this is a document from Mr. Fonville 22 

where he's sending you the lift agreement and the chassis 23 

maintenance contract for the Norfolk Yard that have been 24 

signed by him; isn't that right? 25 
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A. Correct.  1 

Q. I'm going to scroll down so you can see.  Here's the 2 

operating agreement.  And it has 21 pages.  3 

A. Mm-hmm.   4 

Q. And I'm going to scroll down to his signature.  It's 5 

just going to be at the end here, page 21 of this attachment.  6 

Okay.  All right.  So actually the signature is -- there is 7 

this page 12 of 21, and do you see J.M. I believe -- I'm not 8 

sure if I'm pronouncing it right, Zillioux.   9 

A. I have no idea.  Your guess is as good as mine. 10 

Q. Okay.  But you see that someone by that name has signed 11 

it January 4, 2019, right? 12 

A. Yes. 13 

Q. And he signed it on behalf of Norfolk Southern Railway 14 

Company, right? 15 

A. Yes. 16 

Q. All right.  And then here's the -- there's Appendix A, 17 

Appendix B.  18 

 MR. FITZGERALD:  Can you slow down a bit?  Maybe it's my 19 

connection, but the document is jumping quickly and I can you 20 

moving faster than the screen is actually moving.   21 

 MS. EITZEN:  Okay.   22 

 MR. FITZGERALD:  Thank you.    23 

 THE WITNESS:  Could you back up to the amount of labor? 24 

Q. MS. EITZEN:  Yes, sir.  This section right here, 25 
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miscellaneous labor? 1 

A. Right.  2 

Q. Okay.   3 

A. Okay.   4 

Q. Yes, there are some redactions on the documents so the 5 

dollar amounts have been redacted.   6 

A. Mm-hmm.   7 

 JUDGE STECKLER:  Is that a yes?   8 

Q. BY MS. EITZEN:  Mr. Connors? 9 

A. I'm sorry? 10 

 JUDGE STECKLER:  When you say mm-hmm, it doesn't 11 

translate well on the record.  Could you kind of stick with 12 

yes or no, please?   13 

 THE WITNESS:  Again, Your Honor, I apologize, my hearing 14 

is not the greatest.   15 

 JUDGE STECKLER:  Okay.  But just please make sure you're 16 

answering yes or no rather than um-hum or uh-uh.  17 

 THE WITNESS:  Okay.  I'm sorry.  18 

Q. BY MS. EITZEN:  All right.  This is page 20 of this 19 

particular attachment to the email, and this is the last page 20 

of that. 21 

A. Yes.  22 

Q. All right.  Now here's the second attachment, chassis 23 

maintenance agreement; do you see that? 24 

A. Yes.  25 
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Q. All right.  So this one has 22 pages, and it was also 1 

attached to the email that Mr. Fonville sent to you.  And I'm 2 

going to scroll down quick because it's already been provided 3 

to the parties.  I want to focus on the signature, and then 4 

I'm going to offer it.  So, Mr. Connors, here on page 12, 5 

Norfolk Southern Railway Company, and there's Mr. Fonville, 6 

correct? 7 

A. Yes. 8 

Q. Okay.  Here's the other appendixes, Appendix C, D.  All 9 

right.  Back to the top.  So just to clarify, you did receive 10 

an email from Mr. Fonville with copies of the executed 11 

Norfolk lift container contract and Norfolk chassis 12 

maintenance contract, correct? 13 

A. Yes.  14 

Q. All right.  And you received that on January 4, 2019? 15 

A. Yes.  16 

Q. Okay.   17 

 MS. EITZEN:  Your Honor, I'm going to offer the first 18 

page of what's been marked as General Counsel's Exhibit 100, 19 

and that is the email itself, and the email indicates that 20 

there were attachments, and the witness has testified that 21 

the attachments he received were the signed copies of the 22 

Norfolk lift contract and the Norfolk chassis maintenance. 23 

 MR. FITZGERALD:  Why -- I mean, no objection to the 24 

emails, but I'd like to know why we're not doing the -- right 25 



302 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

now.   1 

 MS. EITZEN:  Well, if you don't have an objection, if 2 

Respondent doesn't have an objection to the attachments, I 3 

can offer the entire Exhibit GC 100.   4 

 MR. FITZGERALD:  It would seem more reasonable that you 5 

do all of it at once.  6 

 MS. EITZEN:  Okay.   7 

 MR. FITZGERALD:  No objection.  8 

 MS. EITZEN:  So GC 100 in its entirety.  9 

 MR. FITZGERALD:  Correct.  10 

 MS. EITZEN:  Okay.   11 

 JUDGE STECKLER:  Mr. Esders. 12 

 MR. ESDERS:  No objection.  13 

 JUDGE STECKLER:  GC 100 is received in its entirety.  14 

(General Counsel's Exhibit 100 received into evidence.) 15 

 MS. EITZEN:  Thank you.    16 

Q. BY MS. EITZEN:  Now, Mr. Connors, you traveled to 17 

Norfolk, Virginia after you received that executed copies 18 

signed by Norfolk Southern Railway Company in early January 19 

of 2019, right? 20 

A. Yes.  21 

Q. And you flew to Norfolk, Virginia on January 10; is that 22 

right? 23 

A. Yes. 24 

Q. And it was a quick trip in Norfolk, Virginia on January 25 
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10 and 11 of 2019, right? 1 

A. Well, quick, I guess. 2 

Q. You went one day and you came back the next day, 3 

correct? 4 

A. Yes. 5 

(Respondent's Exhibit O marked for identification.) 6 

Q. All right.  I'm going to show you what's been marked as 7 

GC Exhibit - I'm sorry, Respondent's Exhibit O.  Do you see 8 

this document? 9 

A. Yes.  10 

Q. And I'm going to scroll down the pages.  This has 7 11 

pages in the document.  There's the second page.  All right.  12 

And, in fact, you testified earlier today that this is -- you 13 

had -- in preparing for testimony today you had reviewed some 14 

of your travel documents; isn't that right? 15 

A. Yes.  16 

Q. Okay.  Was this one of the travel documents that you 17 

reviewed? 18 

A. Yes. 19 

Q. Okay.  And so you recognize this document? 20 

A. Yes. 21 

Q. Okay.   22 

 MS. EITZEN:  And, Your Honor, I offer Respondent's  23 

Exhibit O into evidence.   24 

 MR. FITZGERALD:  No objection.  25 
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 MR. ESDERS:  No objection.   1 

 JUDGE STECKLER:  Respondent's Exhibit O is admitted.   2 

(Respondent's Exhibit O received in evidence.) 3 

Q. BY MS. EITZEN:  All right.  Now I'm going to come back 4 

up to the flight information.  So on January 10 of 2019, you 5 

flew from Newark Liberty International Airport to Norfolk, 6 

Virginia, right? 7 

A. Yes. 8 

Q. And your return date was Friday, January 11 of 2019, 9 

wasn't it? 10 

A. Yes.  11 

Q. Okay.  Now while you were in Norfolk, Virginia on that 12 

trip, you met with the president of Teamsters Local 822; 13 

isn't that right? 14 

A. Yes. 15 

Q. And before this meeting with -- do you know his name?  16 

It was James Wright, correct?   17 

A. Correct.  18 

Q. And before this meeting with Mr. Wright, you had not met 19 

him in person; is that right? 20 

A. Correct. 21 

(Respondent's Exhibit H marked for identification.) 22 

Q. I'm going to show you what's been marked as Respondent's 23 

Exhibit H.  So after you met with Mr. Wright, he sent you an 24 

email message; is that right?  25 
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A. Yes.  1 

Q. And he included his business card, didn't he? 2 

A. I don't recall that.  3 

Q. Okay.  Let me scroll down to the -- this is page 1 of 4 

the email from Teamsters Local 822 office to -- is that your 5 

email, cconnors@hmit.net?   6 

A. Right.  Yes.  7 

Q. Okay.  And the -- is that -- Mr. Wright is saying it was 8 

a pleasure meeting you, right? 9 

A. Yes. 10 

Q. And the attachment here is his card.  Do you see that? 11 

A. I assume then he didn't have the card with him the day I 12 

met him, so he sent it to me that way, yes.  13 

Q. Okay.   14 

A. But I didn't recall that.  15 

Q. Okay.  But you received this from Mr. Wright or the  16 

Local 822 after you met with Mr. Wright, correct? 17 

A. It appears that way, yes. 18 

 MS. EITZEN:  Your Honor, I offer Respondent's Exhibit H 19 

into evidence.  20 

 MR. FITZGERALD:  No objection. 21 

 MR. ESDERS:  No objection. 22 

 JUDGE STECKLER:  Respondent's Exhibit H is admitted.   23 

(Respondent's Exhibit H received in evidence.) 24 

Q. BY MS. EITZEN:  So Mr. Wright wanted you to have his 25 
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business card, didn't he? 1 

 MR. FITZGERALD:  Objection, calls for speculation. 2 

 JUDGE STECKLER:  The document speaks for itself.  3 

Sustained.   4 

Q. BY MS. EITZEN:  You were expecting to have future 5 

contacts with Mr. Wright, weren't you? 6 

A. Yes. 7 

Q. After this first meeting, you were going to expect to 8 

talk to him again, right? 9 

 MR. FITZGERALD:  Objection; asked and answered.   10 

 JUDGE STECKLER:  Ms. Eitzen? 11 

 MS. EITZEN:  Yes. 12 

 JUDGE STECKLER:  Didn't he just say that he was 13 

expecting to have future contacts? 14 

 MS. EITZEN:  I was just clarifying that it was going to 15 

be after the meeting of January 10, but that's -- yes, I will 16 

move on. 17 

Q. BY MS. EITZEN:  And this meeting with Mr. Wright on 18 

January 11, you asked for the meeting; isn't that right? 19 

 MR. FITZGERALD:  Objection; we didn't establish the date 20 

of the meeting.   21 

 MS. EITZEN:  The meet -- he was -- okay, I can clarify.  22 

 JUDGE STECKLER:  Mr. Connors, what day did you meet with 23 

Mr. Wright?  On the 10th or the 11th? 24 

 THE WITNESS:  The 10th, Your Honor.  And I do not recall 25 
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if I requested it or he requested it.  1 

Q. BY MS. EITZEN:  I'm going to go back just a minute to 2 

look at your flight information, which is Respondent's 3 

Exhibit O.  Okay.  So the meeting -- you're testifying is 4 

that the meeting was on January 10. 5 

A. What I recall. 6 

Q. That's your -- 7 

A. What I recall. 8 

Q. Okay.  All right.  Where did the meeting with Mr. Wright 9 

take place? 10 

A. A restaurant.   11 

Q. Do you remember that or are you -- 12 

A. No, it was a restaurant. 13 

Q. Okay.   14 

A. He paid for his lunch, I paid for mine.   15 

Q. All right.  And at this meeting on January 10 with  16 

Mr. Wright, the topic of the Norfolk Yard came up; is that 17 

right? 18 

A. Yes.  19 

Q. And did you talk about a card check with Teamsters Local 20 

822?  21 

A. Not that I recall.   22 

Q. Was there a discussion about H&M recognizing Teamsters 23 

822 at this January 10 meeting with Mr. Wright? 24 

A. If he was able to secure enough folks as I -- 25 
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Q. And what -- I'm sorry, go ahead. 1 

A. Because of my -- 2 

 JUDGE STECKLER:  All right.  Go ahead.  3 

 THE WITNESS:  Because of my -- I'm sorry, Your Honor.  4 

 JUDGE STECKLER:  Mr. Connors, what -- before  5 

Ms. Eitzen asks her next question, you said you didn't 6 

mention the card check? 7 

 THE WITNESS:  I said not that I recall.  8 

 JUDGE STECKLER:  Okay.  And do you recall  9 

Mr. Wright mentioning the card check? 10 

 THE WITNESS:  I don't recall.  We discussed the ramp and 11 

him representing the employees.  And I think I must have said 12 

if you get enough signatures, we would have to recognize you.  13 

 JUDGE STECKLER:  Okay, Ms. Eitzen, you may continue.   14 

 MS. EITZEN:  Thank you.    15 

Q. BY MS. EITZEN:  What do you remember saying to 16 

Mr. Wright at that meeting? 17 

A. We talked about personal things, how's your family, 18 

how's my family, how's the weather, stuff like that, and 19 

letting him know that I've been involved with the Teamsters 20 

most of my life as I have been involved with the ILA for many 21 

years.  I worked on the waterfront for 10 years in my past 22 

life, so I'm very familiar with the ILA and I'm also -- 23 

Q. And is that what you told Mr. Wright on -- 24 

 MR. FITZGERALD:  Objection -- 25 
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Q. BY MS. EITZEN:  -- January 10? 1 

 MR. FITZGERALD:  -- will you let him finish his answer, 2 

please?   3 

 MS. EITZEN:  And I have the right to limit it.  I 4 

believe he was going beyond the question.  I wanted to know 5 

what he told Mr. Wright at that meeting on January 10.   6 

 THE WITNESS:  I told him that if he gets enough 7 

signatures I'd have to be -- I'd have to recognize him.   8 

Q. BY MS. EITZEN:  And what do you mean signatures?  What 9 

was that? 10 

A. They have to get the employees to want to become union 11 

members.   12 

Q. Signatures on what kind of document? 13 

A. I don't know.   14 

 JUDGE STECKLER:  Mr. Connors, I have a question.  At the 15 

time, did you have any contracts between H&M and  16 

Local 822?   17 

 THE WITNESS:  No, Your Honor.  18 

 JUDGE STECKLER:  Thank you.  Ms. Eitzen, you may 19 

continue. 20 

 MS. EITZEN:  Yes.  21 

Q. BY MS. EITZEN:  And, Mr. Connors, the contract between 22 

H&M and Norfolk Southern for the Norfolk Yard, that start 23 

date was January 23, 2019, right? 24 

A. Yes.   25 
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Q. Okay.  So at the time you met with Mr. Wright on  1 

January 10 of 2019, you did not have any employees working 2 

for H&M at the Norfolk Yard; is that correct? 3 

A. Correct.  4 

Q. And did H&M or -- or, I'm sorry, let me strike that.  5 

Did you, Mr. Connors, and Mr. Wright reach any agreements at 6 

that meeting on January 10? 7 

A. No.   8 

Q. All right.  You returned to Norfolk, Virginia at the 9 

start of the operations at the Norfolk Yard on January 23; 10 

isn't that right? 11 

A. Yes. 12 

(Respondent's Exhibit P marked for identification.) 13 

Q. I'm going to show you what's been marked as Respondent's 14 

Exhibit P.  Can you see this document on your screen now? 15 

A. Yes. 16 

Q. Okay.  And this is another itinerary for your flight? 17 

 JUDGE STECKLER:  Could you scroll down, please? 18 

 MS. EITZEN:  Yes.   19 

Q. BY MS. EITZEN:  This is a 6-page document.  This is  20 

page 1, page 2, page 3, 4, 5, and the last page, page 6.   21 

Mr. Connors, do you recognize this document? 22 

A. I do.   23 

Q. And this is the information concerning your trip to 24 

Norfolk, Virginia, January 21, January 23; is that right? 25 
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A. Yeah.  I look -- if I may, looking at the times, I can't 1 

honestly tell you which day I met with Mr. Wright, whether it 2 

was -- 3 

Q. Okay.  This is a different -- this is a different 4 

document now because this is -- I'm asking your travel -- 5 

A. Oh, this is the second one?  I'm sorry. 6 

Q. So this is -- 7 

A. This is -- 8 

Q. -- January -- oh, you wanted to -- 9 

A. Yes. 10 

Q. Yes, there were two of them.  The first one we looked at 11 

was for January 10 and 11.  12 

A. Right. 13 

Q. And so you're saying you don't remember exactly what day 14 

you might have met with Wright on that first trip to Norfolk?  15 

Is that what you're saying? 16 

A. Yes.  I mean I'd have to go back and look at what time I 17 

left Newark.  I honestly can't say for sure if it was the 18 

10th or the 11th.  I apologize for that.  19 

Q. Okay.  That's fine.   20 

A. But it was one of those days.   21 

Q. 1 of those days you did meet with Mr. Wright. 22 

A. Yes. 23 

Q. Okay.  And then you went back to Norfolk, and it looks 24 

like you arrived January 21, and you returned January 23 you 25 
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returned to New Jersey, right? 1 

A. Yes. 2 

Q. Okay.   3 

 MS. EITZEN:  I offer Respondent's Exhibit P into 4 

evidence.  5 

 MR. FITZGERALD:  No objection.  6 

 MR. ESDERS:  No objection.   7 

 JUDGE STECKLER:  Respondent's Exhibit P is admitted on 8 

the record. 9 

(Respondent's Exhibit P received in evidence.) 10 

 MS. EITZEN:  Thank you.    11 

Q. BY MS. EITZEN:  And I just want to take a look at -- do 12 

you remember what hotel you stayed at when you were in 13 

Virginia January 21 through the 23? 14 

A. Unfortunately, no. 15 

Q. Okay.  Here it is.  Okay.  I think it's on the document.  16 

It says hotel information, Norfolk Waterside Marriott.  Do 17 

you remember if that's where you stayed at? 18 

A. I have no recollection of what hotel.  I've been in so 19 

many I can't tell you.   20 

Q. Okay.  Now you were in Virginia January 21 through the 21 

23 because that was the startup time for H&M to begin 22 

operations at the Norfolk Yard, right? 23 

A. Yes.   24 

Q. And Jesse DeGroot was also in Virginia at that same 25 
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time; is that right? 1 

A. Yes.   2 

Q. And you saw Mr. DeGroot during your trip on January 21 3 

to the 23, right? 4 

A. Yes.  5 

Q. And you're aware that H&M brought employees from the 6 

Global 1 facility in Chicago to work at the Norfolk Yard, 7 

correct? 8 

A. Yes. 9 

Q. And H&M also brought certain employees from the Landers 10 

facility in Chicago to work at the Norfolk Yard, right? 11 

A. Yes.  We always do that when we -- 12 

Q. And H&M also brought employees from its Croxton facility 13 

in New Jersey to come work at the Norfolk Yard; is that 14 

correct? 15 

A. Correct.  16 

Q. And H&M made travel arrangements for all of those 17 

employees to come to Norfolk, Virginia, right? 18 

A. Correct. 19 

Q. Did you have any role in those travel arrangements? 20 

A. No.  21 

Q. Would you have approved the finance, the dollar amounts 22 

for these travel arrangements? 23 

A. No.  24 

Q. And H&M also booked hotel stays for the employees; is 25 
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that correct? 1 

A. Correct.  2 

Q. And they -- the employees that travel to Norfolk Yard at 3 

the start up time, January 21 through the 23, they all stayed 4 

at the same hotel, right? 5 

A. I have no idea.  I didn't make the arrangements so I 6 

don't know. 7 

Q. Okay.  But you saw those employees when you were in 8 

Virginia, didn't you? 9 

A. Yes.  10 

Q. And do you know who Johnny Sawyer is, correct? 11 

A. No.  12 

Q. You don't recognize the name Johnny Sawyer? 13 

A. You have to appreciate there's 500 people and I can't 14 

remember everybody's name, and I don't see them that often.  15 

(General Counsel's Exhibit 48 marked for identification.) 16 

Q. Okay.  I'm going to show you General Counsel's Exhibit 17 

48 to see if that helps.  Okay.  All right.  This is one page 18 

document, and I'm going to scroll down just so you see the 19 

rest of the page, but it ends right here.  Do you see Exhibit 20 

48?  This is a different one after that.  Okay.  So GC 48 is 21 

an email, do you see that? 22 

A. Yes. 23 

Q. Do you see your email at the top? 24 

A. Yes.  25 
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Q. Okay.  And you see the name Johnny Sawyer at the -- 1 

A. Yes. 2 

Q. -- top?  All right.  Do you remember receiving this 3 

email from Mr. Sawyer? 4 

A. I have no recollection of meeting him, but I recall that 5 

James Wright was with somebody else when we met, but I don't 6 

know if it was John Sawyer or not.  7 

Q. Okay.  I understand.  And that meeting that you said  8 

James Wright was with someone else, are you referring to the 9 

January 10 or 11 meeting or was there -- 10 

A. Yes. 11 

Q. -- a different -- okay.  Back on January 10 or 11.  12 

Okay.  But you received this email.  You remember that, 13 

right? 14 

A. Yes. 15 

Q. Okay.  And you received the email on January 23 of 2019, 16 

right?   17 

A. Yes.   18 

Q. And that's the first day that H&M was operating at the 19 

Norfolk Yard, correct? 20 

A. Yes.  21 

Q. All right.  Were you at all surprised when you received 22 

this email from Mr. Sawyer? 23 

A. I can't recall if I was surprised or not.   24 

Q. And in the email, Mr. Sawyer is saying that a majority 25 



316 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

of the employees at the Norfolk facility have signed cards 1 

requesting representation by Teamsters Local 822.  Do you see 2 

that? 3 

A. Yes.  4 

Q. Okay.  And the time stamp is 11:34 a.m., correct?  5 

A. Yes.  6 

Q. Okay.  And in the email he says, "pursuant to our card 7 

check agreement," do you see that? 8 

A. Yes. 9 

Q. Was there a card check agreement in writing?  Is that a 10 

written document that existed? 11 

A. I don't recall.   12 

Q. Do you know what he's referring to? 13 

A. I know I have a -- as you pointed out, I have a card 14 

check agreement with every contract I have. 15 

Q. Okay.  We looked at the one on the collective-bargaining 16 

agreement for Local 710.  That one has a card check 17 

agreement, correct? 18 

A. Yes. 19 

Q. Okay.  And do you know what -- what did you understand  20 

Mr. Sawyer to refer to when he says pursuant our card check 21 

agreement? 22 

A. Well, from past knowledge I understand that if they have 23 

enough cards signed by the employees, that the employees want 24 

them to represent them, and my understanding was that it was 25 
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three or four people from the past employer and people that 1 

we sent down.   2 

Q. Okay.  And when you refer to the past employer, that's 3 

ITS; is that correct? 4 

A. Yes.  5 

Q. And when you said the people we sent down, you're 6 

talking about the employees that travel from Global 1 7 

facility, from Landers and Croxton, correct? 8 

A. Yes.   9 

Q. Okay.  You responded to Mr. Sawyer's email, do you 10 

remember that? 11 

A. Not off the top of my head, but I must have, yes.  12 

Q. Okay.  I'm going to show you a document to see if that 13 

helps.  I'm going to show you Respondent's Exhibit I.  All 14 

right.  Can you see -- 15 

 MS. EITZEN:  And, Your Honor, I'm sorry, before I go 16 

onto Respondent's Exhibit I, I offer GC 48 into evidence.  17 

That was the prior exhibit that we were looking at.  I forgot 18 

to move it into evidence.  19 

 MR. FITZGERALD:  No objection, Your Honor. 20 

 MR. ESDERS:  No objection.   21 

 JUDGE STECKLER:  GC 48 is received. 22 

(General Counsel's Exhibit 48 received in evidence.) 23 

(Respondent's Exhibit I marked for identification.) 24 

Q. BY MS. EITZEN:  Mr. Connors, do you see what's been 25 
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marked as Respondent's Exhibit I on the screen?  And I'm 1 

going to scroll down.  I think it's just the first part right 2 

now.  It is a one page document and this is the bottom of the 3 

exhibit.  Back to the top here.  Do you recognize the 4 

document?  5 

A. Yes.  6 

Q. Okay.  And, again, is that -- that's your email address, 7 

isn't it?  cconnors@hmit.net?   8 

A. Yes. 9 

Q. And you're responding to Mr. Sawyer, and it has the 10 

message he sent you at 11:33 that morning, correct? 11 

A. See, I made a few mistakes there.  I must have been 12 

nervous. 13 

Q. Okay.  And what do you see?  Where it says me Sawyer? 14 

A. Mm-hmm.   15 

Q. Okay.   16 

A. Small "s".   17 

Q. Okay.  Are you saying that would have been Mr. Sawyer?  18 

It's just a typo? 19 

A. Mm-hmm.   20 

Q. Okay.   21 

 JUDGE STECKLER:  Is that a yes, Mr. Connors? 22 

 THE WITNESS:  I'm sorry, Your Honor? 23 

 JUDGE STECKLER:  Is that a yes, please? 24 

 THE WITNESS:  Yes.  25 
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 JUDGE STECKLER:  Thank you.    1 

 THE WITNESS:  Yes.  2 

Q. BY MS. EITZEN:  And the part that says me Sawyer, "I 3 

understand and agree to recognize Teamsters Local 822 as the 4 

bargaining representative of our employees located at N.S. 5 

terminal located at 1710 Atlantic Avenue, Chesapeake, 6 

Virginia."  That's your message to Mr. Sawyer, correct? 7 

A. Correct.  Yes.  8 

 MS. EITZEN:  I offer Respondent's Exhibit I into 9 

evidence.  10 

 MR. FITZGERALD:  No objection.  11 

 MR. ESDERS:  No objection.   12 

 JUDGE STECKLER:  Respondent's I is received.   13 

(Respondent's Exhibit I received in evidence.) 14 

 JUDGE STECKLER:  I have a question.  Between 11:33 a.m., 15 

Mr. Connors, and 12:07, did you review the cards that 16 

Mr. Sawyer discussed? 17 

 THE WITNESS:  No, Your Honor.  I would assume Jesse did. 18 

 JUDGE STECKLER:  Did you discuss the matter with Jesse 19 

in between the two emails? 20 

 THE WITNESS:  I vaguely remember Jesse saying they had 21 

enough cards signed. 22 

 JUDGE STECKLER:  When did Jesse tell you that? 23 

 THE WITNESS:  Prior to me agreeing to recognize them.  I 24 

don't know a specific time, Your Honor.  25 
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 JUDGE STECKLER:  Okay.  Ms. Eitzen, you may continue.   1 

 MS. EITZEN:  Yes.  I'm going to stop to share here.  2 

Q. BY MS. EITZEN:  The conversation you had with  3 

Jesse DeGroot, was that over the telephone or was that in 4 

person about the cards? 5 

A. I can't recall, but I was there, so I would have to 6 

assume it was in person.  7 

Q. Okay.  And you recall Jesse DeGroot telling you the 8 

Teamsters had enough cards; is that what you recall? 9 

A. Yes. 10 

Q. Did you see James Wright when you were in Norfolk, 11 

Virginia?   12 

 MR. FITZGERALD:  Objection; what time, what visit? 13 

 MS. EITZEN:  Yes, I will clarify. 14 

Q. BY MS. EITZEN:  Did you see James Wright when you were 15 

in Virginia January 21 to January 23, 2019? 16 

A. I don't recall.  I don't think so.   17 

Q. Did you see the cards that the employees of H&M signed 18 

for this time period of 2019? 19 

A. No.   20 

Q. Did you see the cards after you told Teamsters 828 21 

that -- 822 that you recognized them as their representative? 22 

A. Not that I recall, no.  23 

Q. And as you're testifying here today, have you seen the 24 

cards signed by H&M employees to be represented by Teamsters 25 
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822? 1 

A. No, not that I recall.  No.   2 

Q. In preparing for testimony today, you did not see the 3 

cards; is that right? 4 

A. No.   5 

Q. Okay.  And -- 6 

A. No, I seen them yesterday. 7 

Q. Okay.  As part of the hearing here today, was that 8 

right? 9 

A. Yes, as part of the hearing yesterday.  10 

Q. Okay.  Thank you.   11 

A. I apologize.   12 

Q. After you recognized Teamsters 822 as the representative 13 

of the employees, you negotiated a collective-bargaining 14 

agreement with Teamsters Local 822, correct? 15 

A. Yes.  16 

Q. And you had -- did you participate in those negotiations 17 

for the collective-bargaining agreement with Local 822 of the 18 

Teamsters? 19 

A. Yes. 20 

Q. Did anyone else from H&M participate in those 21 

negotiations? 22 

A. Jesse on and off.  Nothing specific, yes.  It was via 23 

the phone.   24 

Q. Okay.  So Jesse DeGroot, right?  Is that Jesse DeGroot 25 



322 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

when you said Jesse? 1 

A. Yes, discussing rates, et cetera.   2 

Q. Okay.  And who was representing Teamsters Local 822 in 3 

those phone conversations? 4 

A. James Wright.   5 

Q. And H&M was not already a party to any collective-6 

bargaining agreements with Teamsters Local 822 before these 7 

discussions, right? 8 

A. Not with that specific local, no. 9 

Q. Okay.  So you're negotiating a first -- this would be 10 

the first contract between H&M and Teamsters Local 822, 11 

right? 12 

A. Yes.  13 

Q. Do you remember how many discussions you had 14 

approximately with Teamsters 822 regarding the contract? 15 

A. Not specifically, no.  16 

(Respondent's Exhibit J marked for identification.) 17 

Q. I'm going to show you what's been marked as Respondent's 18 

Exhibit J.  Okay.  Do you see the document on your screen? 19 

A. Yes. 20 

Q. All right.  So the first part is an email.  Do you know 21 

who Kimberly Valdes is? 22 

A. She was a clerk at the Iselin office, yes. 23 

Q. Okay.  And there was an -- it looks like there's an 24 

attachment, Teamsters Local 822 agreement.PDF and I'm going 25 
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to scroll down so you can see the other parts of this 1 

exhibit.  So here is a printout of the attachment and it says 2 

agreement between Local 822 and H&M International 3 

Transportation.  Table of contents.  I'm going to scroll down 4 

and then I'll stop when I get to the signature page.  Okay.  5 

And this is the last page of the document.  Okay.  And then 6 

up here, is that your signature? 7 

A. Yes. 8 

Q. And it's dated January 28 -- it says 2018.  Is that the 9 

date? 10 

A. That's what it says, yes.  11 

Q. Okay.  Do you recall this email?  Have you seen it 12 

before? 13 

A. Yes. 14 

Q. Do you -- okay.  And do you recall asking Ms. Valdes to 15 

forward the Local 822 agreement that you had signed to  16 

James Wright? 17 

A. Yes. 18 

 MS. EITZEN:  I offer Respondent's Exhibit J into 19 

evidence.   20 

 MR. FITZGERALD:  No objection. 21 

 MR. ESDERS:  No objection.   22 

 JUDGE STECKLER:  Respondent's Exhibit J is admitted.  23 

(Respondent's Exhibit J received in evidence.) 24 

Q. BY MS. EITZEN:  And I just want to go back to that 25 
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signature page.  Now on January 28, 2018 you had not 1 

negotiated a collective-bargaining agreement with Teamsters 2 

Local 822, correct? 3 

A. I don't recall exactly what date, but it was a very easy 4 

contract because of the only thing we really had to do was 5 

pay to the -- 6 

Q. Let's -- 7 

A. They were paid so little, it was very easy to negotiate 8 

the contract because we increased their salary. 9 

Q. Okay.  But this date, 2018, that looks like a mistake, 10 

would you agree? 11 

A. I don't know why, but -- I don't know.   12 

 JUDGE STECKLER:  Mr. Connors, did you have a 13 

relationship with Norfolk Southern at Norfolk facility in 14 

2018? 15 

 THE WITNESS:  A relationship with Norfolk Southern 16 

Railway people at Norfolk Southern?   17 

 JUDGE STECKLER:  At the Norfolk -- 18 

 THE WITNESS:  Virginia?  No.   19 

 JUDGE STECKLER:  Okay.  So -- 20 

 THE WITNESS:  We met them.   21 

 JUDGE STECKLER:  Okay.  But wouldn’t it be more likely 22 

that this date is supposed to be 2019 given the date of the 23 

email?   24 

 THE WITNESS:  Oh, I see, Your Honor.  Right.  The date, 25 
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yes.  I must have wrote '18. 1 

 JUDGE STECKLER:  Yeah.  January's a hard month for that.   2 

 THE WITNESS:  Yeah. 3 

 JUDGE STECKLER:  Please continue, Ms. Eitzen.   4 

 MS. EITZEN:  Thank you, Your Honor.  5 

Q. BY MS. EITZEN:  And, Mr. Connors, do you remember who 6 

typed up the collective-bargaining agreement?  Was that 7 

something that Teamsters Local 822 did and then sent it to 8 

H&M or did H&M put it into this final format for review and 9 

signature?   10 

A. We put it into the final format. 11 

(Respondent's Exhibit K marked for identification.) 12 

Q. Okay.  And I'm going to show you what's been marked as 13 

Respondent's Exhibit K.  Okay.  Do you see the document on 14 

your screen now?   15 

A. Yes. 16 

Q. And it's two pages.  This is the first page, and then I 17 

will scroll down.  And this is the second page.  Do you 18 

recognize this document?   19 

A. Well, I don't recall it, but I see it's addressed to me. 20 

Q. All right.  And that is your correct email address, 21 

right? 22 

A. Yes. 23 

Q. Okay.  And the attachment here is the signature page of 24 

the contract with 822 and it's signed by a representative of 25 
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the Union, correct?   1 

A. Yes.  2 

Q. All right.  Do you know who the signature is? 3 

A. James Wright. 4 

Q. Okay.  And, in fact, the email is from James Wright, 5 

correct? 6 

A. Yes.  7 

 MS. EITZEN:  I offer Respondent's Exhibit K into 8 

evidence.   9 

 MR. FITZGERALD:  No objection.   10 

 MR. ESDERS:  No objection.  11 

 JUDGE STECKLER:  Respondent's K is admitted.  12 

(Respondent's Exhibit K received in evidence.) 13 

(General Counsel's Exhibit 55 marked for identification.) 14 

Q. BY MS. EITZEN:  And I'm going to show you now  15 

General Counsel's Exhibit 55.  Do you see General Counsel's 16 

Exhibit 55?  I can -- let me zoom in more.  Okay.  Do you see 17 

it okay now, Mr. Connors? 18 

A. Yes.  19 

Q. Okay.  This is the same agreement with Teamsters Local 20 

822 and H&M at Norfolk, Virginia.  And what's different about 21 

this one, though, is that it has -- I'll scroll down to the 22 

signature page.   23 

A. The right -- .  24 

Q. I'm sorry.  I went too far.  I went too far.  There we 25 
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go.  So the signature page for Exhibit GC 55 for the 1 

contract, now it has both your signature and James Wright's 2 

signature, and it's all part of one document.  Do you see 3 

that? 4 

A. Yes, but the wrong date.  5 

Q. Okay.  Okay.  Just the wrong date for you, 2018, right? 6 

A. Right.  7 

Q. That's what you're referring to?  Okay.  And is the 8 

collective-bargaining agreement that's currently in effect 9 

between H&M and Teamsters Local Union 822? 10 

A. Yes. 11 

 MS. EITZEN:  Your Honor, I offer GC Exhibit 55 into 12 

evidence.   13 

 MR. FITZGERALD:  No objection, Your Honor.   14 

 MR. ESDERS:  No objection.  15 

 JUDGE STECKLER:  General Counsel 55 is received.  16 

(General Counsel's Exhibit 55 received in evidence.) 17 

Q. BY MS. EITZEN:  All right.  I want to go back now to H&M 18 

contracts with Norfolk Southern Railway Company.  So there 19 

were three agreements; is that right? 20 

A. Presently in force, you mean? 21 

Q. Yes, I'm sorry.  At the current time, H&M has three 22 

agreements with Norfolk Southern dealing with the Norfolk 23 

Yard. 24 

A. With their yards, yes. 25 
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Q. Okay.  At Norfolk.   1 

A. Are you referring to just Norfolk?  Yes. 2 

Q. Yes, I'm just referring to Norfolk right now. 3 

A. Okay.  Yes, that's correct.  4 

Q. Okay.  So the -- in 2019, it was the lift operating 5 

agreement and the chassis maintenance agreement right? 6 

A. Yes.   7 

Q. And then later a lift machine maintenance agreement was 8 

signed later in 2019, right? 9 

A. Correct.  10 

Q. Okay.  I'm going to show you Respondent's Exhibit E. 11 

(Respondent's Exhibit E marked for identification.) 12 

 MS. EITZEN:  And, Your Honor, I -- you know what, I -- 13 

it might help if I ask -- it's my intent to offer 14 

Respondent's Exhibit E into evidence, and that is one of 15 

Respondent's exhibits.  Does Respondent have any objection to 16 

that exhibit going into the record?   17 

 MR. FITZGERALD:  E or B? 18 

 MS. EITZEN:  No, I'm sorry, E as in elf.  19 

 MR. FITZGERALD:  E as in elf? 20 

 MS. EITZEN:  Yes.  21 

 MR. FITZGERALD:  Okay.   22 

 MS. EITZEN:  Yes.   23 

 MR. FITZGERALD:  Let me pull them up real quick. 24 

 MS. EITZEN:  Okay.  I can publish it.  I just -- 25 
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 MR. FITZGERALD:  That's fine.  I just -- 1 

 MS. EITZEN:  I can -- yes, I can put it up there.  Okay.  2 

And I am -- yes, and I am getting close to finishing with  3 

Mr. Connors.  I do realize we're getting into the lunch time, 4 

but I think I'll be able to finish before lunch, Your Honor.  5 

 JUDGE STECKLER:  Okay.  Sounds fine with me.  6 

 MR. FITZGERALD:  And, yes, no, I don't have an objection 7 

to admitting this into evidence.  8 

 MS. EITZEN:  Okay.  I offer Respondent's Exhibit E into 9 

evidence.   10 

 MR. ESDERS:  No objection from me, either.   11 

 JUDGE STECKLER:  Respondent's E is received.  12 

(Respondent's Exhibit E received in evidence.) 13 

Q. BY MS. EITZEN:  And, Mr. Connors, I'm going to show you 14 

now the three contracts that H&M has with Norfolk Southern 15 

Railway concerning the Norfolk Yard.  16 

A. Yes.  Okay.   17 

(General Counsel's Exhibit 96, 97 and 98 marked for 18 

identification.) 19 

Q. Okay.  So the first one I'm going to show you has been 20 

marked as General Counsel's Exhibit 96.  Okay.  I'm going to 21 

make it larger here.  Okay.  Do you see the -- this says 22 

operating agreement and it's marked as GC Exhibit 96.  Well, 23 

let me --  24 

 MS. EITZEN:  If I could please ask Respondent's Counsel, 25 
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it's my intent to offer General Counsel's Exhibit 96, the 1 

lift operating agreement, General Counsel 97, the chassis 2 

maintenance agreement, and General Counsel 98, the lift 3 

machine maintenance agreement.  Would Respondent stipulate to 4 

having those three exhibits into the record? 5 

 MR. FITZGERALD:  With the -- and I may have misheard 6 

you, with the stipulation that the operating agreement is 96, 7 

the lift machine is 97, and the chassis maintenance is 98.  8 

 MS. EITZEN:  Okay.  You're right.  I had it incorrectly 9 

labeled on my questions.  But I would like to offer then GC 10 

96, 97 and 98 into evidence.   11 

 MR. FITZGERALD:  No objection. 12 

 MS. EITZEN:  Okay.   13 

 MR. ESDERS:  No objection.   14 

 JUDGE STECKLER:  General Counsel's 96, General Counsel's 15 

97 and General Counsel 98 are admitted.  16 

(General Counsel's Exhibits 96, 97 and 98 received into 17 

evidence.) 18 

Q. BY MS. EITZEN:  Mr. Connors, when H&M became the 19 

Employer at the Norfolk Yard, H&M hired Anthony Lee as 20 

terminal manager; is that correct? 21 

A. Yes.  22 

Q. And it also hired Leander Barrow as operations manager; 23 

is that correct? 24 

A. Yes.  25 
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Q. And Anthony Lee had previously worked for ITS; is that 1 

right? 2 

A. Yes. 3 

Q. He was the terminal manager with ITS, correct? 4 

A. Yes. 5 

Q. And Leander Barrow had previously worked for ITS as 6 

well, correct? 7 

A. Correct. 8 

Q. And Mr. Barrow had also been the operations manager for 9 

ITS, correct? 10 

A. I don't know what his function was with ITS. 11 

Q. Okay.  But you know he had worked for ITS before being 12 

employed by H&M, correct? 13 

A. Yes. 14 

Q. And he had worked for ITS at the Norfolk Yard, right? 15 

A. Yes. 16 

Q. And H&M also hired Juanita Williams; is that correct? 17 

A. Yes. 18 

Q. And Ms. Williams is an administrative assistant of H&M 19 

at the Norfolk Yard, correct? 20 

A. Right. 21 

Q. And Ms. Williams also was previously employed by ITS at 22 

the Norfolk Yard, correct? 23 

A. Yes, to my knowledge. 24 

Q. And are you also familiar with Alan Young? 25 
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A. No.  1 

Q. I'm going to show you what's been marked as General 2 

Counsel's Exhibit -- actually, I'm sorry.  Let me strike 3 

that.  Mr. Connors, you participated in some of the hiring 4 

decisions of these individuals; is that correct? 5 

A. No.  6 

Q. Did you give approval to some of the hiring for these 7 

individuals? 8 

A. No, I left that up to Jesse.  9 

(General Counsel's Exhibit 63 marked for identification.) 10 

Q. Okay.  I'm going to show you what's been marked as  11 

GC Exhibit 63.  All right.  Do you know what a payroll status 12 

change notice is? 13 

A. Yes. 14 

Q. Okay.  And this is a document that H&M uses in its 15 

regular course of business, correct? 16 

A. Yes. 17 

Q. And are these documents maintained in the payroll -- I'm 18 

sorry, in the personnel files of employees of H&M? 19 

A. With human resources, wherever they put it, yes.  20 

Q. Okay.  And I'm going to scroll down.  There are three -- 21 

three pages here.  Three payroll status change notices.  And 22 

in particular, I want to direct your attention to this one 23 

that's on the screen, so it's the third page of GC Exhibit 24 

63. 25 
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A. Mm-hmm.  Yes. 1 

Q. And it's GC page 518.  Okay.  Do you recognize this 2 

document? 3 

A. Yes.  4 

Q. All right.  And I'm just looking at the bottom.  It 5 

says, okay, Chuck Connors.  Do you see that handwriting? 6 

A. Yes. 7 

Q. Do you know who wrote that on the document or do you 8 

recognize that handwriting? 9 

A. No, but just to clarify the record -- 10 

Q. So --  11 

A. -- Jesse, a terminal manager would request either the 12 

hiring or increase in salary, sign this document, pass it 13 

onto Jesse for Jesse's signature to human resources, and then 14 

human resources would show it to me if I disapprove it.  15 

Q. Okay.   16 

A. So I don't disapprove if Jesse signed it.   17 

Q. Okay.   18 

A. Because I don't know the person it is, but it's just 19 

protocol or procedure. 20 

Q. Okay.  So you're going to review it, but in this 21 

particular document it was regarding the salary that Mr. Lee 22 

would be receiving by H&M; is that right? 23 

A. Correct.  24 

Q. Okay.  All right.  So you would have also -- would you 25 
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review each of these?  You would have reviewed this payroll 1 

status notice as well or there's only certain ones that you 2 

review? 3 

A. Only certain ones. 4 

Q. Okay.  All right.   5 

 MS. EITZEN:  Your Honor, I'm not going to offer GC 6 

Exhibit at this time, 63, because I'll be offering it with a 7 

different witness.  Okay.   8 

Q. BY MS. EITZEN:  Mr. Connors, do you recall receiving the 9 

unfair labor practice charges that were filed in this case by 10 

the charging party, ILA 1970? 11 

A. I don't remember specifically, but, yes, we received it. 12 

Q. Yes.  You're aware that charges were filed by ILA 1970, 13 

correct? 14 

A. Yes.   15 

Q. And H&M had the attorneys representing them in this 16 

matter, correct?  Mr. Marculewicz, Mr. Fitzgerald? 17 

A. Yes.   18 

Q. And the attorneys responded on behalf of H&M to the 19 

National Labor Relations Board during these investigations, 20 

do you remember that? 21 

A. Not specifically, but, yes, they would respond.  22 

Q. Okay.   23 

(General Counsel's Exhibits 52, 52 and 54 marked for 24 

identification.) 25 



335 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 MS. EITZEN:  And I have marked GC Exhibits 52, 53, and 1 

54, and these are the position statements that Respondent 2 

submitted to the National Labor Relations Board during the 3 

investigation of these charges, and I would like to offer 52, 4 

53 and 54 into evidence.   5 

 MR. FITZGERALD:  We're going to object to that.  We're 6 

having a trial here.  We have witnesses.  You have subpoena 7 

power.  These aren't facts, they're legal arguments, and they 8 

include some language that precludes you from using it as 9 

exhibits in these trials.  We're going to object to the 10 

inclusion of any statements of position here.   11 

 MS. EITZEN:  Your Honor, in the -- oh, I'm sorry. 12 

 JUDGE STECKLER:  Go ahead.  Go ahead,  13 

Ms. Eitzen. 14 

 MS. EITZEN:  I was just going to say in the National 15 

Labor Relations Board proceedings and in the bench book it is 16 

stated that we are able to offer these into evidence.  They 17 

are admissions, statements made by a party opponent.  They 18 

are made during the investigation of the case.  Sometimes 19 

there are variations between how a witness testified and 20 

statements that are made in the position statements.   21 

 JUDGE STECKLER:  Objection overruled.   22 

Mr. Esders, do you have any objection? 23 

 MR. ESDERS:  I do not have any objection.  24 

 JUDGE STECKLER:  GC's 52, 53 and 54 are admitted.  25 
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(General Counsel's Exhibits 52, 53 and 54 received into 1 

evidence.) 2 

 MS. EITZEN:  And, Your Honor, at this time I would like 3 

to ask that -- request just a five minute recess with 4 

Ms. Duvall just to make sure I don't have any additional 5 

questions, but I believe I'm almost finished with 6 

Mr. Connors.  7 

 JUDGE STECKLER:  Okay.  We'll go off the record for five 8 

minutes, please. 9 

 MS. EITZEN:  Thank you.    10 

(Off the record from 12:32 p.m. until 12:37 p.m.) 11 

 JUDGE STECKLER:  Ms. Eitzen. 12 

 MS. EITZEN:  Thank you, Your Honor.  I do not have any 13 

further questions for Mr. Connors.   14 

 JUDGE STECKLER:  Mr. Esders, will you be questioning 15 

after lunch? 16 

 MR. ESDERS:  May I decide that after lunch? 17 

 JUDGE STECKLER:  Certainly.  Certainly.  In that case, 18 

how long of a lunch do we need to take? 19 

 MR. FITZGERALD:  At least an hour, please.  We want to 20 

review the stipulations proposed by Counsel for the General 21 

Counsel and have some lunch.  22 

 JUDGE STECKLER:  Okay.  It is now almost 12:40.  1:40 23 

good enough?   24 

 MR. FITZGERALD:  1:40? 25 
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 JUDGE STECKLER:  1:40 Eastern Time.  1 

 MR. FITZGERALD:  Yes, that's fine.   2 

 JUDGE STECKLER:  All right.  We'll be off the record 3 

until 12:40.  Thank you.  I mean, excuse me, 12:40 Central, 4 

1:40 Eastern.  Thank you.    5 

(Whereupon at 12:38 p.m., a lunch recess was taken.) 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 



338 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A F T E R N O O N  S E S S I O N 1 

       (Time Noted: 1:43 p.m.) 2 

 JUDGE STECKLER:  Okay.  Let's go back on the record, 3 

then.  Thank you.  Mr. Esders, do you have questions for 4 

Mr. Connors?   5 

 COURT REPORTER:  You're muted.   6 

 MR. ESDERS:  Sorry, I have just a few questions.   7 

DIRECT EXAMINATION 8 

Q. BY MR. ESDERS:  Mr. Connors, you were here yesterday for 9 

the testimony, were you not? 10 

A. Yes. 11 

Q. And did you hear the testimony from some employees of 12 

H&M who came to the Norfolk Yard from out of state? 13 

A. Yes. 14 

Q. And did you hear that those employees stayed at a hotel 15 

and met for breakfast one morning where they signed cards 16 

authorizing them to become members of Local 822 of the 17 

Teamsters? 18 

A. Supposedly, yes. 19 

Q. Were you there that morning? 20 

A. If I was there, I wasn't where they were.   21 

Q. Did you meet with them at the hotel before they began 22 

work that first day? 23 

A. For membership?  No.  Not that I recall.   24 

Q. Do you -- did you invite representatives from Teamsters 25 
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822 to meet with the employees? 1 

A. No.   2 

Q. Did you participate in bargaining a collective-3 

bargaining agreement with Local 822? 4 

A. With 822? 5 

Q. Yes. 6 

A. Yes. 7 

Q. Were any -- did you meet with representatives of 822 in 8 

person to bargain the collective-bargaining agreement? 9 

A. We met once at the restaurant and we talked on the phone 10 

after that.  11 

Q. Okay.  That meeting at the restaurant, was that January 12 

11? 13 

A. 10th or 11th, yes. 14 

Q. And at that meeting, did you discuss the terms and 15 

conditions that would go into a collective-bargaining 16 

agreement? 17 

A. No.  18 

Q. Okay.  When did you discuss the terms and conditions 19 

that would go into the collective-bargaining agreement with  20 

Local 822? 21 

A. After they got the cards signed.  22 

Q. And did you have any in-person meetings where you 23 

discussed terms and conditions of employment that would go 24 

into a collective-bargaining agreement? 25 
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A. No.  It was such a small terminal and so few 1 

participants it wasn't necessary. 2 

Q. Okay.  So how did you conduct those negotiations? 3 

A. On the phone.   4 

Q. And how many phone conversations did you have during 5 

which the collective-bargaining agreement was negotiated? 6 

A. Oh, I don't recall how many, but it wasn't much to 7 

discuss. 8 

Q. Was it -- 9 

A. Rail contracts are basically the same.  The only 10 

difference is the salary. 11 

Q. Was it more than one phone conversation? 12 

A. I would guess so. 13 

Q. I'm not asking you to guess.  Do you recall whether or 14 

not you had more than one phone conversation? 15 

A. I'm not sure.  I would assume so. 16 

Q. Again, I'm not asking --  17 

 JUDGE STECKLER:  Mr. Connors -- 18 

 THE WITNESS:  I'm sorry.   19 

 JUDGE STECKLER:  I'm sorry to interrupt both of you.  20 

Mr. Connors, did you keep any notes of your negotiations with 21 

this Teamsters Local? 22 

 THE WITNESS:  I'm sorry, Your Honor? 23 

 JUDGE STECKLER:  Did you keep any notes regarding your 24 

negotiations with this Teamsters Local? 25 
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 THE WITNESS:  The only notes that I remember having is 1 

what I offered in salary to the membership.   2 

 JUDGE STECKLER:  Go ahead, Mr. Esders.  3 

Q. BY MR. ESDERS:  Did you --  4 

 MR. ESDERS:  Yeah, thank you.    5 

Q. BY MR. ESDERS:  Did you discuss any other terms than 6 

salary during these negotiations for the collective-7 

bargaining agreement? 8 

A. Benefits, that's all.   9 

Q. Did you provide Local 22 with a template agreement? 10 

A. Yes.  11 

Q. Was it the same agreement that you used elsewhere for 12 

H&M employees? 13 

A. Yes.  On rail operations.   14 

Q. And did 822 attempt to alter or negotiate different 15 

terms for any of those other conditions other than wages and 16 

benefits? 17 

A. No.   18 

Q. Did they just accept them as is? 19 

A. That -- 20 

Q. Did 822 accept all the other terms are they were 21 

presented by you? 22 

A. Yes.  The standard contract. 23 

Q. Did 822 offer a wage proposal? 24 

A. Well, they disputed the wage offering and we increased a 25 
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few people's salary to match the other salary.  I don't 1 

remember which people offhand, yes.  2 

Q. When you say "match," to whom were you matching? 3 

A. The clerical staff. 4 

Q. The clerical staff in Norfolk? 5 

A. Yes.  If I recall and Jesse would remember more than me, 6 

I seem to remember that the clerks were not in the bargaining 7 

agreement and they requested them to be in the bargaining 8 

agreement.   9 

Q. Now I realize you do not recall whether or not you had 10 

one or more than one phone conversation, but do you recall 11 

who participated in the conversation that you remember? 12 

A. Myself and Mr. Wright. 13 

Q. And did Mr. DeGroot participate in the call? 14 

A. No.   15 

 MR. ESDERS:  I have no further questions.   16 

 JUDGE STECKLER:  Mr. Fitzgerald? 17 

 MR. FITZGERALD:  We would like to reserve our right to 18 

ask questions of Mr. Connors until our case-in-chief, which 19 

we discussed me going in after the trial for the General 20 

Counsel's case ends his direct and our response is so 21 

intertwined that it would be hard to unpack and put on 22 

something in our case-in-chief as well.  He is one of our 23 

chief principal witnesses. 24 

 JUDGE STECKLER:  Okay.  I do have a couple of questions, 25 
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Mr. Connors, based on Mr. Esders' questions.  If you know, 1 

how did the Teamsters figure out where the employees were 2 

staying? 3 

 THE WITNESS:  How did I figure out employees -- 4 

 JUDGE STECKLER:  No, how did the Teamsters in Norfolk 5 

figure -- know where the employees were staying? 6 

 THE WITNESS:  I didn't know who was staying.  That was 7 

up to Jesse and Lee.   8 

 JUDGE STECKLER:  Did -- at any point did  9 

Mr. DeGroot or Mr. -- I assume you're talking about Leander 10 

when you say Lee?   11 

 THE WITNESS:  Anthony. 12 

 JUDGE STECKLER:  Anthony.  Okay.  Did either of them 13 

tell you that they had told the Teamsters Local 822 where the 14 

employees were staying? 15 

 THE WITNESS:  Did anyone tell me that 822 was -- 16 

 JUDGE STECKLER:  Did they tell you that they had 17 

informed 822 where the employees from out of town were 18 

staying? 19 

 THE WITNESS:  Your Honor, I apologize.  I didn't 20 

understand the question.  21 

 JUDGE STECKLER:  Okay.  Obviously -- did  22 

Mr. DeGroot know where the employees were staying in Norfolk?   23 

 THE WITNESS:  Yes, Mr. DeGroot stayed.   24 

 JUDGE STECKLER:  Yeah, and he knew where the employees 25 
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were staying, correct?  1 

 THE WITNESS:  Yes, he and Anthony picked the employees 2 

to stay as I mentioned, Your Honor.  My understanding is as a 3 

new vendor, we can pick what employees we want to stay.   4 

 JUDGE STECKLER:  Okay.  My question comes back to 5 

where -- what hotel the employees were staying at, the ones 6 

that came down from Jersey and from Chicago.  They came and 7 

stayed in their hotel, correct?   8 

 THE WITNESS:  The ones coming from Chicago?  9 

 JUDGE STECKLER:  The ones from Chicago and the ones from 10 

New Jersey. 11 

 THE WITNESS:  From Jersey.  They stayed as long as -- 12 

most of them stayed as long as we needed them.  13 

 JUDGE STECKLER:  Okay.  Now they were staying in a 14 

hotel, correct? 15 

 THE WITNESS:  Yes.   16 

 JUDGE STECKLER:  Did they stay -- and they stayed all in 17 

the same hotel, correct? 18 

 THE WITNESS:  Yes.  19 

 JUDGE STECKLER:  At any point did Mr. DeGroot tell you 20 

he had advised Local 822 where those employees were staying? 21 

 THE WITNESS:  I have no idea, Your Honor.   22 

 JUDGE STECKLER:  Okay.  Ms. Eitzen, do you have any 23 

redirect? 24 

 MS. EITZEN:  Yes, Your Honor.  I just want to clarify a 25 
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few points. 1 

REDIRECT EXAMINATION 2 

Q. BY MS. EITZEN:  Mr. Connors, just now when the Judge was 3 

asking you questions, and you said it was Anthony and Jesse 4 

who made the decisions about picking the employees who would 5 

stay, that was -- are you talking about hiring decisions? 6 

A. Hiring, yes. 7 

Q. Okay.  So Anthony Lee and Jesse DeGroot were both 8 

involved at hiring decisions involving the Norfolk Yard; is 9 

that correct? 10 

A. Yes. 11 

Q. Okay.  And earlier when Mr. Esders was asking you 12 

questions, you mentioned a clerical staff at the Norfolk 13 

Yard? 14 

A. Yes.  If I remember correctly, we didn't put them in the 15 

bargaining agreement at first, and the Union called, so there 16 

must have been more than one conversation.  They requested 17 

them to be put into the bargaining, all of them to be put in 18 

the bargaining unit.  19 

Q. Okay.  But Ms. Williams, Juanita Williams, you note, is 20 

she an administrative assistant for the Norfolk Yard? 21 

A. Yes.  22 

Q. Isn't she the only clerical person at the Norfolk Yard? 23 

A. Well, they -- she's the only clerical that's a long 24 

definition of clerical.  The others are gate people. 25 
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Q. Okay.   1 

A. Checking the drivers in, checking the drivers out, et 2 

cetera.   3 

Q. Okay.  So when you said including them in the 4 

collective-bargaining agreement, you're talking about the 5 

gate clerks, not Ms. Juanita.  6 

A. Yes.   7 

Q. Okay.   8 

A. Exactly.   9 

Q. Thank you.    10 

 MS. EITZEN:  No further questions.  Thank you.   11 

 THE WITNESS:  Thank you.    12 

 JUDGE STECKLER:  Mr. Esders? 13 

REDIRECT EXAMINATION 14 

Q. BY MR. ESDERS:  You said now that you recall at least 15 

more than one phone conversation; is that correct -- 16 

A. Yes. 17 

Q. -- while you were bargaining, the collective-bargaining 18 

agreement?  19 

A. Yes.   20 

Q. How long did that -- these phone calls last? 21 

A. Possibly the first one an hour or so, and then a couple 22 

because you just woke me up as far as the clerical staff go, 23 

a couple of calls back-and-forth about putting them in the 24 

bargaining unit, and if I recall correctly, the pay scale was 25 



347 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

somewhat different on a few of them.  I don't remember why 1 

ITS did that, but if I remember correctly, now they're all 2 

basically the same.  We increased their salary dramatically 3 

compared to what they were making.  I don't remember exactly 4 

how much, but I know they're making more now than they did 5 

before.   6 

Q. When you were bargaining this now back-and-forth, did 7 

this come to an impasse in bargaining?  Was there an impasse? 8 

A. No, no. 9 

Q. Did you ever propose something as a last, best and final 10 

offer? 11 

A. No. 12 

Q. Okay.  It was just accepted by 822, is that your 13 

understanding? 14 

A. In all my negotiations, I have never had to give a last, 15 

best and final.   16 

Q. Okay.  But the proposal that was ultimately -- strike 17 

that.  18 

 MR. ESDERS:  No further questions.   19 

 JUDGE STECKLER:  Mr. Fitzgerald, anything you want to 20 

add at this point or are you still holding out? 21 

 MR. FITZGERALD:  We're still going to wait for our case-22 

in-chief.   23 

 JUDGE STECKLER:  Okay.  Ms. Eitzen, any further 24 

questions? 25 
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 MS. EITZEN:  No, Your Honor.  Thank you.    1 

 JUDGE STECKLER:  Okay.  Mr. Connors, you're about to be 2 

excused from testifying; however, I am sure you're going to 3 

stay and hear the rest of it as the Company representative, 4 

but in the meantime, please do not discuss your testimony 5 

with anyone.   6 

 THE WITNESS:  Yes, Your Honor.    7 

 JUDGE STECKLER:  And please kind of be careful about 8 

what you do in the future regarding that.  9 

 THE WITNESS:  Yes, Your Honor.  Thank you.    10 

 JUDGE STECKLER:  So you can just put yourself on mute 11 

for now, Mr. Connors, and in the meantime, General Counsel is 12 

calling her next witness.   13 

 MR. FITZGERALD:  Yes, Your Honor.  We're going to call 14 

Johnny Sawyer.  Is Mr. Keating also in the waiting room at 15 

this point? 16 

 MR. BARHAM:  He is not.  Jesse DeGroot is also in the 17 

waiting room.  18 

 MS. DUVALL:  We're not ready for Mr. DeGroot.  19 

 MR. BARHAM:  We'll admit Mr. Sawyer.   20 

 JUDGE STECKLER:  Mr. Sawyer --  21 

 MS. DUVALL:  Your Honor, Mr. Keating has sent me an 22 

email just now advising me he is not intending to attend 23 

Mr. Sawyer's testimony.  So you're aware, and we have let 24 

Mr. Keating know this, we intend to call Mr. Sawyer first as 25 
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an individual witness, and then as the custodian of records.  1 

He is their custodian of records.  I'll do this in back-to-2 

back testimony, of course, with a break in between so that 3 

everybody has a chance to cross examine, however, you know, I 4 

can't force Mr. Keating to attend this hearing, so -- 5 

 JUDGE STECKLER:  Okay.  Would you mind sharing that 6 

email with the other attorneys just to be -- if they haven't 7 

been cc'd on that? 8 

 MS. DUVALL:  Sure.  And would you like to be on this as 9 

well so that you have it for the record? 10 

 JUDGE STECKLER:  No, because -- unless we put it in as 11 

an exhibit.   12 

 MS. DUVALL:  Okay.   13 

 MR. BARHAM:  So are we ready for Mr. Sawyer to come in? 14 

 MS. DUVALL:  I am, Your Honor, but -- 15 

 JUDGE STECKLER:  Okay.  Mr. Sawyer, I'm Judge Steckler.  16 

If you wouldn't mind putting your computer off of mute.   17 

 THE WITNESS:  Okay.   18 

 JUDGE STECKLER:  I understand Mr. Keating is not joining 19 

us today; is that correct?   20 

 THE WITNESS:  I believe that's true.  Can you hear me 21 

now?  22 

 JUDGE STECKLER:  Yes, sir.  I can hear you loud and 23 

clear, thank you.  I'll swear you in and I'll have a little 24 

bit of instructions for you and then the General Counsel will 25 
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then have a bunch of questions for you, okay?   1 

 THE WITNESS:  Okay.   2 

 MS. DUVALL:  Sorry to interrupt, Your Honor, but I just 3 

didn't know, did we go off and then go back on the record?  I 4 

didn't know if -- okay.  5 

 JUDGE STECKLER:  I do not think we went off.  6 

 MS. DUVALL:  Okay.   7 

 JUDGE STECKLER:  Is that correct?  Ms. Belt is shaking 8 

her head no. 9 

 COURT REPORTER:  Yeah, we're still on the record.  10 

 MS. DUVALL:  Thank you.    11 

 JUDGE STECKLER:  Okay.  Mr. Sawyer, please raise your 12 

right hand.   13 

(Whereupon, 14 

JOHNNY SAWYER 15 

was called as a witness by and on behalf of the General 16 

Counsel and, after being first duly sworn, was examined and 17 

testified as follows:) 18 

 JUDGE STECKLER:  Please state your name and spell it for 19 

the record.  20 

 THE WITNESS:  Johnny Sawyer, J-o-h-n-n-y, S-a-w-y-e-r.  21 

 JUDGE STECKLER:  Mr. Sawyer, is there anyone in the room 22 

with you? 23 

 THE WITNESS:  There is not.  24 

 JUDGE STECKLER:  Are you using a computer, laptop, phone 25 
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to connect to Zoom? 1 

 THE WITNESS:  Computer.  It's a Microsoft Surface.   2 

 JUDGE STECKLER:  Okay.   3 

 THE WITNESS:  Would you excuse me one second?  There are 4 

other people in the building.  I'm going to close the door.  5 

 JUDGE STECKLER:  Okay.  Thank you.  At some point, 6 

Mr. Sawyer, one or more of the attorneys may object to a 7 

question.  We have a slight lag in the audio, so please don't 8 

answer the question until I rule on the objection.  Do you 9 

have any questions so far? 10 

 THE WITNESS:  I do not.  11 

 JUDGE STECKLER:  Ms. Duvall from General Counsel's side 12 

will be questioning you first.  13 

 THE WITNESS:  Okay.   14 

DIRECT EXAMINATION 15 

Q. BY MS. DUVALL:  Good afternoon, Mr. Sawyer.   16 

A. Good afternoon.  How are you? 17 

Q. I am good.  So before we get started into the 18 

substantive questions, I just want to double check on a few 19 

things with you.  Do you have any documents currently in 20 

front of you? 21 

A. I have the subpoena for documents and the response to 22 

the subpoena.   23 

Q. The subpoena duces tecum, where you produce documents? 24 

A. Yes. 25 
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Q. Okay.  So for the moment I'd ask you to set that aside.  1 

I will be asking you questions after your individual 2 

testimony as the custodian of records, but you won't need 3 

those for this individual testimony.  Are there any other 4 

documents in front of you currently?   5 

A. To be honest, there's a bunch of contracts that have 6 

nothing to do with what we're here for.  I mean, if you'd 7 

like to totally clear it off, I've got a UPS contract, I've 8 

got -- contract.  This desk is not clean.   9 

Q. It probably looks a lot like mine right now, stacked 10 

with papers.  But I would ask that you don't look at any of 11 

the documents.  Even if they're unrelated, I don't want you 12 

to look at any documents currently.  If I need you to look at 13 

a specific document, I'll identify it to you and actually I 14 

will show it to you on the Zoom screen, all right?   15 

A. Okay.   16 

Q. Okay.  Can you please state and spell your name for the 17 

record? 18 

A. Johnny Sawyer, J-o-h-n-n-y, S-a-w-y-e-r.   19 

Q. And you already indicated you had a subpoena in this 20 

case.  Is that to -- did you also get a subpoena to testify 21 

here today? 22 

A. Yes, I believe I did. 23 

Q. How did you prepare for your testimony here today? 24 

A. I really didn't do preparation at all to be honest.  I 25 
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mean, clearly there have been discussions over the last 1 

couple of months I would say about the case, and I've been 2 

asked questions by different people. 3 

Q. Who were some of the people that you were asked 4 

questions by? 5 

A. James Wright and of course our attorney, Justin Keating.  6 

Q. Okay.  Now Mr. Wright is who?  Can you identify who that 7 

is? 8 

A. He is the president of Local 822.  9 

Q. And aside -- I don't want you to tell me about your 10 

contacts with Mr. Wright while Mr. Keating was present for, 11 

but those outside of Mr. Keating's presence, what 12 

conversations did you have with Mr. Wright about this case? 13 

A. Basically it was about documents, if we had any 14 

documents that were requested, and if he was aware of any 15 

other place that they might be.  It was in that context.  16 

Q. I lost the end there.  Could you repeat that? 17 

A. It was in that context.  18 

Q. Did you -- have you spoken with anybody -- so this 19 

hearing's been going on since yesterday.  Have you spoken 20 

with anybody who's attended this hearing about the contents 21 

of this hearing? 22 

A. -- . 23 

Q. Has anyone told you about what anybody's testified here 24 

so far? 25 
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A. No.   1 

Q. Are you familiar -- sorry.  Are you familiar with 2 

Teamsters Local Union 822? 3 

A. I am.  4 

Q. And are you a member of that Teamsters Local Union 822? 5 

A. I am.  6 

Q. How many years have you been a member of Teamsters Local 7 

Union 822? 8 

A. Since April of '18. 9 

Q. 2018? 10 

A. Yes.  11 

Q. And what is your current position with Teamsters Local 12 

822? 13 

A. Secretary/treasurer. 14 

Q. Have you ever held any other position for Teamsters 15 

Local 822? 16 

A. I have.  17 

Q. What other positions have you held? 18 

A. I was a business agent from April of 2018 until  19 

August of 2019, and that's when I became secretary/treasurer.   20 

Q. And as the business agent from April of 2018 to  21 

August 2019, because that's the time period that covers this 22 

case, what generally were your duties as the business agent? 23 

A. Represented almost exclusively UPS and UPS Freight 24 

members in the local.  Certainly up until -- I would say that 25 
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was the extent of it up until when I took over 1 

secretary/treasurer.   2 

Q. Okay.  So you said you represented UPS exclusively? 3 

A. And UPS Freight, yes.  4 

Q. UPS Freight.  Were there any other locals that the Union 5 

represented during that time period? 6 

A. In May of 2019 I negotiated a contract with Pepsi.  I 7 

did not become their business agent until I took over as 8 

secretary/treasurer.  Or actually, I'm sorry, until  9 

November of '19.  So up to that point -- when I came here, we 10 

were -- .  I was almost out of town every week in 11 

negotiations, so for a number of months -- .   12 

 COURT REPORTER:  I'm sorry, I can't hear what's -- it 13 

sounds like there's some background noise.   14 

Q. BY MS. DUVALL:  Mr. Sawyer, do you want to try now? 15 

A. Sure.  I don't know where she stopped hearing me, but -- 16 

Q. If you want to go back to April 2018, that's when I 17 

started having trouble hearing you.  18 

A. Okay.  Yes, April of '18 when I took the job here as a 19 

business agent, we were in national negotiations with UPS and 20 

UPS Freight.  I was out of town almost the entire time, from 21 

April pretty much through the end of the year in '18 in 22 

negotiations, and then after that I was pretty much here in 23 

the local but doing -- representing UPS and UPS Freight 24 

members only up until November of '19.   25 
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 JUDGE STECKLER:  Excuse me for one minute.  I'm sorry to 1 

interrupt, Mr. Sawyer.  Mr. Fitzgerald, has Mr. Marculewicz 2 

abandoned here? 3 

 MR. MARCULEWICZ:  No, I'm here, Your Honor.   4 

 JUDGE STECKLER:  Okay.  Just checking.  I didn't see 5 

you.  Okay.  I'm sorry, Mr. Sawyer.  Ms. Duvall, please 6 

continue.   7 

Q. BY MS. DUVALL:  Mr. Sawyer, were you involved in 8 

organizing any new units during that time period in 2018 to 9 

2019? 10 

A. No, I was not.  11 

Q. Are you familiar with H&M International Transportation? 12 

A. I am.  13 

Q. How are you familiar with them? 14 

A. The -- I was -- I've never been their business agent, 15 

but I was aware of when we first were contacted, and now I'm 16 

going to -- what I'd be giving you now would be a lot of 17 

hearsay that James Wright told me because he was the one that 18 

made contact. 19 

Q. Yes. 20 

A. My connection has been very limited.   21 

Q. Okay.  Did you ever gather cards on behalf of Teamsters 22 

Local 822 for a bargaining unit with respect to H&M? 23 

A. I was present on an occasion when Steve Jacobs, who was 24 

the former business agent who retired from his local in 25 
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November of '19.  I went with him to a meeting at a local 1 

hotel and where the employees were signing cards, the 2 

employees of H&M who were there were signing cards, but Steve 3 

handled that.  I simply went with him to help him out if he 4 

needed it, and to assist him and he really didn't need any 5 

assistance, but I was present when that happened. 6 

Q. Do you know how that meeting was set up? 7 

A. Honestly I do not.  My recollection is that James asked 8 

me if I would go with -- James Wright asked me if I would go 9 

with Steve Jacobs just to make sure that Steve didn't run 10 

into any problems and that's what I did.   11 

Q. Okay.  So on the day you went to the hotel, do you know 12 

when that -- what date that was? 13 

A. I do not.  I did not -- I'm not very good at keeping 14 

calendars, but even if -- I would not have put that on my 15 

calendar I suspect, but -- 16 

Q. Do you -- 17 

A. -- no, I really don't. 18 

Q. Okay.  Do you know what month it was? 19 

A. I believe that it was January of '19. 20 

Q. And when you went with Mr. Jacobs, you said you didn't 21 

know how it was set up.  Did you know who you were meeting 22 

with when you got -- before you got there? 23 

A. I knew because they were employees of H&M.  24 

Q. Okay.  How far away were you located, meaning how long 25 
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did you have to travel to get to this hotel that you went to 1 

for this meeting? 2 

A. My recollection is that I met Steve here at the local 3 

and we rode together, and I'm going to -- I'll be honest, I 4 

don't remember the hotel.  It doesn't stick out in my head 5 

which hotel it was.  It's going to be no more than 15 minutes 6 

from here I would imagine.   7 

Q. And did you meet with any H&M managers or supervisors 8 

while you were at the hotel? 9 

A. No. 10 

Q. Were you aware if any were present at that time? 11 

A. I'm not aware that any were, and I mean clearly I didn't 12 

know these people, so my understanding was they were all 13 

hourly employees of H&M that we were getting cards from. 14 

Q. Okay.  Do you know if these individuals were just coming 15 

to the hotel for a meeting or if they were staying at the 16 

hotel? 17 

A. My understanding was they were staying there and they -- 18 

I also remember that they had work clothes on.   19 

Q. Do you know why they were staying at a hotel? 20 

A. I assumed because they were coming from out of town. 21 

Q. Do you know where they were coming from? 22 

A. That I do not know, but I do know that they were out of 23 

town.  My understanding was to do the set-up work to get the 24 

thing going. 25 
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Q. They were doing the set-up work for H&M? 1 

A. Yeah, that was my understanding, yes.  2 

Q. Do you know what yard they were setting up? 3 

A. I do not. 4 

Q. Okay.  Have you heard of the Norfolk Yard in Chesapeake, 5 

Virginia?  6 

A. I have never been to H&M.  I have never been to that 7 

location, so my answer to that would be -- I knew the -- I 8 

didn't know that it was called the Norfolk Yard.  It was -- I 9 

was -- we always referred to it here as H&M.  If one of the 10 

other agents were going down to H&M, that's all they said, so 11 

I don't -- I really don't have any knowledge of that. 12 

Q. Prior to going to that hotel with Mr. Jacobs back in 13 

January of 2019, did you -- were you familiar with the 14 

Norfolk Southern Railway? 15 

A. Yes -- I mean, I know what it is. 16 

Q. Okay.   17 

A. That would be the extent of my familiarity with it. 18 

Q. Are you aware of any yards that they had trains running 19 

in-and-out of in Virginia? 20 

A. I am not.  I haven't been and I am not.  21 

Q. So going back to that day in the hotel you said you were 22 

there to help out with Mr. Jacobs.  Did you actually speak to 23 

any of the individuals that you were asking to sign cards? 24 

A. I did not. 25 



360 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.   1 

A. Let me say that again.  It's very possible I could have 2 

said good morning, but as far as anything beyond that, no.  3 

Q. Did you hear anything Mr. Jacobs said to these 4 

individuals? 5 

A. I did not. 6 

Q. Did you hand out the cards to these individuals? 7 

A. I did not.  8 

Q. Did you receive cards from these individuals? 9 

A. Actually Steve did. 10 

Q. Did you take a look at those cards at all at that time 11 

back in January of 2019? 12 

A. I did not.   13 

Q. If I showed you the cards today, would you recognize 14 

them? 15 

A. I would recognize them from providing those copies, but 16 

as far as had I ever looked at those cards before this case, 17 

no. 18 

Q. So when you say providing those copies, providing those 19 

copies to who? 20 

A. To you for the -- 21 

Q. For the subpoena? 22 

A. Yes.  Yes.  23 

Q. Okay.  So we'll get to that in -- for your next 24 

testimony dealing with the records, but in the meantime, as 25 
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the business agent prior to gathering documents for a 1 

subpoena in connection with this case had you seen those 2 

cards? 3 

A. No. 4 

Q. Do you know what happened to those cards after they were 5 

gathered? 6 

A. I do not. 7 

Q. Do you know how many cards were gathered? 8 

A. I mean, I know about how many people were in that room 9 

that morning signing cards, but as far as -- I could give you 10 

a guess if that's what you'd like, but -- 11 

Q. No.  I don't want to guess.  I don't want you to guess. 12 

A. The answer is no. 13 

Q. Okay.  Well, you said you knew about how many people 14 

were in the room.  About how many people were in the room, 15 

but only if you know.  Don't guess. 16 

A. Then I shouldn’t because it's -- I mean, this is two 17 

years ago, and I'd be lying if I said I could remember what I 18 

had for lunch last Tuesday much less two years ago how many 19 

people were in a room at the hotel.   20 

Q. Okay.  The individuals that were signing cards, do you 21 

know if they were members of the Teamsters, another Teamsters 22 

Local? 23 

A. I don't know.   24 

Q. Did you communicate with H&M or H&M's management at all 25 
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to seek recognition on behalf of Teamsters Local 822 for that 1 

yard down in -- ? 2 

A. No, I did not.   3 

Q. I'm going to show you General Counsel's Exhibit 48 which 4 

is already in evidence.  I'm going to show it to you on the 5 

screen so you don't need to pull up anything.  Can you see 6 

this document? 7 

A. I do. 8 

Q. And is that your email at the top of the document? 9 

A. It is. 10 

Q. Do you know who Mr. Connors is? 11 

A. He is -- I mean, he's the guy with H&M.  I don't know 12 

his official title, but owner, president.  I'm not sure. 13 

Q. Why were you sending this email? 14 

A. I sent this email because we had signed it up.  I sent 15 

this email I would say in conjunction with James Wright, and 16 

it was -- I mean, it's self-explanatory.  I won't go over it. 17 

Q. No, I don't need you to read the document except for to 18 

yourself to refresh your recollection, but did anyone tell 19 

you to send this email? 20 

A. James and I discussed it, and I suggested and he 21 

actually is the one that advised me that we had enough people 22 

signed up, so I was -- at that I suggested that we send an 23 

email to confirm that and that was my role in this document.  24 

Q. Okay.  And after you sent this email, did you get a 25 
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response from Mr. Connors? 1 

A. I don't remember getting one.  2 

Q. Okay.   3 

 MS. DUVALL:  Your Honor, I'm going to show Mr. Sawyer 4 

Respondent's Exhibit I, which is also already in evidence.  5 

 JUDGE STECKLER:  Let me ask a couple questions if -- 6 

 MS. DUVALL:  Of course. 7 

 JUDGE STECKLER:  -- you don't mind, Ms. Duvall.  If you 8 

wouldn’t mind showing GC 48 again, please. 9 

 MS. DUVALL:  Of course. 10 

 JUDGE STECKLER:  Mr. Sawyer, your email says -- let me 11 

find it.  12 

 MS. DUVALL:  Do you need me to zoom it in?  I can zoom 13 

it in.  14 

 JUDGE STECKLER:  No, no, no.   15 

 MS. DUVALL:  Okay.   16 

 JUDGE STECKLER:  Pursuant to our card check agreement, 17 

we are now the bargaining representative.  What card check 18 

agreement is that? 19 

 THE WITNESS:  That was the card check agreement that  20 

James Wright and my understanding that James Wright and  21 

Chuck Connors arrived at, and that's -- that is what my 22 

understanding was that I was doing at the hotel was that we 23 

were gathering cards pursuant to that card check agreement.  24 

 JUDGE STECKLER:  Do you know when Mr. Wright and 25 
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Mr. Connors reached that agreement? 1 

 THE WITNESS:  I do not know that.  2 

 JUDGE STECKLER:  What -- do you know if it was in 3 

January or before that time? 4 

 THE WITNESS:  I assume it was in January, but I wasn't 5 

present or part of the conversation.   6 

 JUDGE STECKLER:  Okay.  Before this time, did H&M have 7 

any agreements with the Local 822? 8 

 THE WITNESS:  No, they did not.   9 

 JUDGE STECKLER:  I'm sorry to interrupt.   10 

Ms. Eitzen, you can continue. 11 

 MS. DUVALL:  Okay.   12 

Q. BY MS. DUVALL:  I'm going to show you General 13 

Counsel's -- I'm sorry, Respondent's Exhibit I which is 14 

already in evidence.  Go ahead and take a look at this 15 

document, and I can scroll down if you'd like, so if you can 16 

take a look at the first part of the document and then let me 17 

know and I'll scroll down.   18 

A. So this was a response to my email. 19 

Q. Okay.  Well, I can show you the whole thing.  There's 20 

the bottom part if that helps.   21 

A. Right.  I -- 22 

Q. Did you -- 23 

A. All through my email for Chuck Connors and the one I 24 

came up with is the one at the bottom that I sent.  I never 25 
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located another email, so my testimony is I've never seen 1 

that email.  Obviously when -- obviously I did a search of my 2 

complete email and the -- 3 

Q. Okay.   4 

A. -- only one -- 5 

Q. Mr. Sawyer, we're not at the custodian of records.  I'm 6 

not questioning your searching.  This is just whether or not 7 

you recognize receiving this back in 2019.  I'm sure you did 8 

as best you could with the search.  I know it was two years 9 

ago.  I'm not trying to attack that at all.  I'm just asking 10 

whether or not you recognize this document from 2019. 11 

A. I do not recognize that.  12 

Q. Okay.  So part of what you testified to, though, was 13 

that you referred to the Yard down in Norfolk as the H&M 14 

yard, so at some point there was a recognition of Local 822? 15 

A. I'm sorry, I didn't -- 16 

Q. At some point there was a recognition of Teamsters Local 17 

822 by H&M.  18 

A. Yes, yes there was, sorry. 19 

Q. Do you know how that was communicated? 20 

A. My -- I got it from James, James Wright, who had talked 21 

to -- my understanding talked to Chuck Connors. 22 

Q. And do you know if Mr. Wright had provided a copy of the 23 

cards that were gathered that day in the hotel to anybody at 24 

H&M prior to that recognition? 25 
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A. I don't. 1 

Q. Okay.   2 

 MS. DUVALL:  1 second, Your Honor.   3 

Q. BY MS. DUVALL:  Do you know -- sorry.  Does Teamsters 4 

Local 822 use a third party to perform card checks? 5 

A. I'm not aware of another card check that we've had since 6 

I came here.  That this is the only card check that I'm aware 7 

of since April of 2018.  Before that I don't know.   8 

Q. Okay.  Well, since April of 2018 for this -- since this 9 

is the only one, for this specific card check, are you aware 10 

at all how the card check proceeded, whether there was a 11 

third party intermediary involved? 12 

A. My understanding was that there was not a third party. 13 

Q. And where do you get that understanding from? 14 

A. James Wright.  15 

Q. And just -- I want to go for a moment.  I know you 16 

didn't recognize the email, but I want to verify in 17 

Respondent's Exhibit I, the email that this is to, 18 

jesawyer17@gmail.com.  Whose email is that? 19 

A. That is mine, yes.   20 

Q. Were you involved in bargaining and collective-21 

bargaining agreement with H&M on behalf of Teamsters Local 22 

822? 23 

A. No, I was not.   24 

Q. Did -- do you know who was? 25 
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A. James Wright. 1 

Q. Was he the only one that you were aware of who conducted 2 

that bargaining negotiation on behalf of Teamsters Local 822? 3 

A. The only one I'm aware of, yes.   4 

Q. And was there a bargaining agreement reached? 5 

A. Yes, there was. 6 

Q. Are you familiar with that bargaining agreement? 7 

A. Only to the extent that I know it exists.  I've not been 8 

their business agent, so I'm aware we have a contract, and 9 

that's about the extent of it.   10 

Q. And so other than that first time at the hotel back in 11 

January, were you involved in gathering any other cards on 12 

behalf of Teamsters Local 822 for that H&M yard in Norfolk, 13 

Virginia? 14 

A. No, I was not. 15 

Q. Do you know if additional cards were gathered? 16 

A. Only because I know we had -- we had obviously signed up 17 

additional members.  I don't know who signed those up, those 18 

people up, but clearly we have other -- we had signed up 19 

other employees. 20 

Q. When you say we, you mean Teamsters Local 822? 21 

A. Yes.   22 

Q. No, that's fine.  I just want it clear for the record 23 

because when you read a transcript months later, sometimes 24 

you don't know.  So do you know who at Teamsters Local 822 25 
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would have gathered those additional cards? 1 

A. I would be completely speculating that -- if I said, so 2 

I don't have any knowledge who did. 3 

Q. Okay.  So you're currently the secretary/treasurer; is 4 

that right? 5 

A. Yes. 6 

Q. So in that position, do you have any involvement in 7 

knowing what representatives, either shop stewards, business 8 

agents or some sort of representative of Teamsters 822 are 9 

assigned to different locations to work with the unit 10 

members? 11 

A. I am aware of, yes, most of who is assigned, and just to 12 

be clear, we in 822, we've -- say this.  Some locals, they 13 

have very distinct lines between who represents certain 14 

parts.  We in 822, we help each other out if it's necessary, 15 

so to say that, so I'm aware of who the primary agent is.   16 

Q. Okay.  So who is the primary agent for the Norfolk Yard, 17 

the H&M yard? 18 

A. That would be James Wright.   19 

Q. Back when you -- back in 2019, early 2019, before you 20 

became the secretary/treasurer, were you involved in the 21 

collection of dues for members? 22 

A. Involved to the extent, I mean, I'm aware that we got 23 

dues on members at H&M every month.  As far as having any 24 

other role there other than just to make sure we're getting 25 
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what we're supposed to be getting, that's it. 1 

Q. Are there separate cards that get signed to authorize 2 

dues? 3 

A. We have a membership application and a checkoff 4 

authorization.  It's a two-part form, so-to-speak.  The top 5 

part of the form is the membership application.  The bottom 6 

part of the form is the checkoff authorization.   7 

Q. Okay.  And what do you do with the checkoff 8 

authorizations once you've received them at Teamsters Local 9 

822? 10 

A. They're filed after we send a copy -- typically after we 11 

send the Company to let them know that it is legit that we do 12 

have an authorization from that employee so that they can 13 

then take dues out of their check, then we file them here at 14 

the local. 15 

Q. Do you know when H&M started deducting dues to -- sorry, 16 

strike that.  Do you know when H&M started remitting dues for 17 

employees from the Norfolk Yard to Teamsters Local 822? 18 

A. I don't know that.  I was -- they were already -- they 19 

were set up and we were getting dues when I took over as 20 

secretary/treasurer, so I wouldn’t have had any knowledge of 21 

that. 22 

Q. So I know you said you weren't familiar with card checks 23 

other than this particular one at Teamsters Local 822, but 24 

since you have been with Teamsters Local 822, have you ever 25 
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been a part of seeking voluntary recognition of an employer? 1 

A. Seeking voluntary -- at UPS we signed up the clerks and 2 

the counter clerks at UPS were not a part of the bargaining 3 

unit.  However, we -- there was no official card check 4 

agreement, but we represent them at such a level that the 5 

Company did not oppose us signing them up and then we simply 6 

turned the cards in to the Company and they recognized that 7 

group and brought them into the bargaining unit.  8 

Q. Is that the only time you're aware of doing that since 9 

you've been at Teamsters Local 822? 10 

A. It's the only time I'm aware of -- .   11 

Q. Are you familiar with the International Longshoremen's 12 

Association, Local 1970, sometimes referred to as ILA? 13 

A. I'm familiar with the ILA.  I wouldn’t -- 1970, but, and 14 

I've not had any contact with them, but I'm certainly 15 

familiar with the ILA. 16 

Q. Are you aware of whether or not ILA ever had an interest 17 

in the H&M Norfolk Yard? 18 

A. I don't know. 19 

Q. Okay.   20 

 MS. DUVALL:  Your Honor, before I end my direct, can I 21 

have a brief moment to confer with Ms. Eitzen? 22 

 JUDGE STECKLER:  Yes.  Let's go off the record for five 23 

minutes, please.   24 

(Off the record from 2:31 p.m. until 2:37 p.m.) 25 
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 MS. DUVALL:  I have no further direct at this time. 1 

 JUDGE STECKLER:  Mr. Esders? 2 

 MR. ESDERS:  Just a few questions, please.  3 

DIRECT EXAMINATION 4 

Q. BY MR. ESDERS:  Mr. Sawyer, my name is Brian Esders.  5 

I'm an attorney for ILA Local 1970.  How are you doing today? 6 

A. Doing good.  How are you? 7 

Q. Good, thank you.  Sir, how long have you been affiliated 8 

with Local 822? 9 

A. Since April of 2018. 10 

Q. And were you a member of the Union, like did you work as 11 

part of a bargaining unit? 12 

A. Many, many years ago.  As you can tell, I've work full-13 

time for the Teamsters Union for 23 years.  14 

Q. Okay.  Where did you work? 15 

A. I started out in Ashville, North Carolina on a UPS 16 

package car and worked in that local, and I've worked for the 17 

IBT many, many, many years. 18 

Q. Okay.  So you have before working directly for 822, you 19 

have union experience for 20 plus years; is that right? 20 

A. Yes, it is.  21 

Q. Okay.  During your time either being a member or an 22 

employee of a union, have you ever been involved in 23 

organizing drives? 24 

A. Yes. 25 
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Q. Okay.  And what has been your role in a union organizing 1 

drive? 2 

A. You're asking for a lot of history.  So in the early 3 

'90s I was an organizer on the ground, a project organizer.  4 

We attempted to organize a grocery warehouse international, 5 

and then I worked on a U.S. Air campaign as their ITB 6 

organizer, and then, and I'll cut to the chase, I have 7 

organized several different locations of different companies 8 

as a business agent, but also organizing.   9 

Q. Very great experience.  So is it fair to say that as an 10 

organizer, part of your job is to explain to potential new 11 

members the benefits of being in a union and basically what a 12 

union can do for them.  Is that a fair statement? 13 

A. Fair.  14 

Q. Okay.  Now in January of 2019, you testified that you 15 

and Mr. Steve Jacobs went to meet with hourly employees of 16 

H&M at a hotel, correct? 17 

A. Right. 18 

Q. Did you view this as an organizing drive? 19 

A. I did not.  I -- 20 

Q. How did you view it? 21 

A. My understanding was that Steve was simply going to sign 22 

up members who clearly already wanted to sign up. 23 

Q. Okay.  Now as part of an organizer in the past, that's 24 

kind of what you did, like you've collected cards and gotten 25 
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people to sign a showing of interest that they want to join a 1 

union, correct?   2 

A. Correct.   3 

Q. What was your understanding -- how did these employees 4 

get to the point where they were ready to sign a showing of 5 

interest, do you know? 6 

A. I do not know. 7 

Q. Okay.  Has that ever happened to you in your experience 8 

before where you've gone to an organizing event where you 9 

just say sign these cards, and you don't even give them the 10 

sales pitch? 11 

A. Well, it wasn't my meet just to be clear, so, no, if I 12 

organize a meeting, I'm going to be doing the talking and I'm 13 

going to be the one talking to these employees about the 14 

benefits of unionization, but it wasn't my meet.  It was  15 

Steve Jacobs.   16 

Q. I understand.  Did Mr. Jacobs -- now you drove to that 17 

meeting approximately 15 minutes away from your office with  18 

Mr. Jacobs, right? 19 

A. I rode with him, yes. 20 

Q. Did he tell you how he arrived at this point where there 21 

was no further organizing necessary and it was just time to 22 

collect the cards? 23 

A. We had card check agreements and he was going over and 24 

sign up those employees. 25 
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Q. My apologies, Mr. Sawyer.  Now you were an organizer.  1 

You know that there's a difference there.  A card check 2 

agreement is something that you reached with the employer.  3 

You still have to convince the employees to sign the cards, 4 

correct? 5 

A. Typically, yes. 6 

Q. So that gets back to my question just a moment ago.  Did 7 

Mr. Jacobs explain to you how the employees had arrived at 8 

this point where you didn't need to give them a sales pitch, 9 

just go and collect the cards?  Did he give you any 10 

explanation about how you arrived at that point? 11 

A. He did -- my recollection from two years ago is he did 12 

not.   13 

Q. Okay.  All right.  And just to be clear, you did not 14 

give a sales pitch or explain the benefits of Local 822 at 15 

that meeting with the employees at the hotel, correct?  I'm 16 

sorry, it broke up a second.  Did you say no? 17 

A. I did not.  I did not give a speech. 18 

Q. Okay.  And did you see Mr. Jacobs give a speech or 19 

explain anything at that time? 20 

A. Steve was going from employee to employee.  I didn't 21 

follow him.  I simply -- I stood back in case he needed my 22 

help on anything.  Clearly he did not. 23 

Q. Approximately how much time did you witness Mr. Jacob 24 

spend with each employee? 25 
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A. With each employee?  1 

Q. Correct.  2 

A. I can't say that.   3 

Q. An hour?  A minute?  Somewhere in between? 4 

A. It wasn't an hour and it wasn't a minute, so you're 5 

right. 6 

Q. I'm okay with an estimate.  I'm not asking for a precise  7 

-- I know you weren't looking at a stopwatch.  I'm just 8 

asking for an estimate.  About how long did he spend?  Was it 9 

the amount of time it took them to fill out a card or was it 10 

longer? 11 

A. From two years ago if you want me to just guess, I'll 12 

guess, but I don't have any recollection -- 13 

Q. All right.   14 

A. -- of how -- worker.  15 

Q. All right.  What were you doing while he was going 16 

around meeting with these members or these employees and 17 

collecting cards? 18 

A. I'm sure that I was drinking a cup of coffee.   19 

Q. Did you have more than one cup of coffee? 20 

A. I don't know.  21 

Q. I'm just trying to get an estimate of how long you spent 22 

there.  23 

A. Okay.  My experience with myself and coffee drinking, 24 

yeah, I had at least two cups.   25 
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Q. Okay.  All right.  All in all, if you could estimate the 1 

amount of time you actually spent at the hotel, door in, door 2 

out?  How long do you think you spent there? 3 

A. Estimate? 4 

Q. Yes. 5 

A. 30 to 40 minutes.  6 

Q. Thank you.  Okay.  Okay.  Now you used a phrase barn.  7 

Does that mean -- is that a -- do you call all of the 8 

different employers who have contracts with Local 822, are 9 

they all barns.  Is each employer a barn? 10 

A. Yeah, that's probably a Teamster thing, but yes.  11 

Each -- actually it's location, not necessarily each company 12 

because we have some that have several locations.  13 

Q. Okay.   14 

A. So -- 15 

Q. Okay.  All right.  And how many barns does 822 have? 16 

A. I'm going to say without running a count, 15.   17 

Q. Okay.  And how many business agents are there in 822? 18 

A. There are four of us. 19 

Q. Do each of you have an equivalent number of barns or are 20 

some barns larger, therefore a business agent might have one, 21 

and another business agent might have five?  How are the 22 

barns distributed among the four business agents? 23 

A. Typically by the number of members in that barn and also 24 

the workload from that barn.  So you might handle four 25 
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freight barns, but you could not necessarily handle four UPS 1 

barns.  2 

Q. I understand.  That makes sense.  You said that the 3 

business agent for H&M is James Wright; is that correct? 4 

A. Yes. 5 

Q. How many barns does Mr. Wright have? 6 

A. He -- we share UPS. 7 

Q. Okay.   8 

A. So kick out the UPS barns where we help each other, and 9 

he's got -- I don't know if you want me to go into this 10 

detail, ABS -- 11 

Q. About how many?  Does he have -- besides sharing the 12 

UPS, does he have others in addition to H&M? 13 

A. I'm going to say he's got six.  14 

Q. Okay.  All right.  Fair enough.  You also said that you 15 

help each other out.  Does that include helping each other 16 

out with things like bargaining and filing grievances and 17 

negotiations over contracts and things like that? 18 

A. Grievances, not necessarily negotiations.  We don't 19 

pinch hit for each other in negotiations. 20 

Q. Okay.   21 

A. We might -- but with grievances, James has a lot of 22 

experience with UPS.  Sometimes if it's a scheduling problem, 23 

I'll take the grievances of one his UPS -- .  24 

Q. How does 822 track and log its grievance handling?  Is 25 
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there a central data base? 1 

A. No.   2 

Q. No.  Are you able to tell how many grievances arose out 3 

of H&M that 822 handled? 4 

A. I don't know.  I have no idea. 5 

Q. Would -- is it possible that there were none? 6 

A. It is possible.   7 

Q. All right.  Did you ever have any conversations with  8 

Mr. Wright about bargaining a first contract with H&M? 9 

A. Very limited, but I can remember. 10 

Q. Okay.  And I understand they were limited, but what was 11 

discussed? 12 

A. My only recollection of a discussion about the actual 13 

bargaining is we have a -- I can remember specifically, we 14 

have a grievance panel called the Piedmont Grievance Panel, 15 

and I know that James was going to try to negotiate that into 16 

the H&M contract which is a layer before we go to 17 

arbitration.  And that's something we try to get in a lot of 18 

our contracts.  19 

Q. Okay.  Okay.  Is it -- are there any like practices and 20 

procedures that 822 uses for bargaining or is every barn 21 

different? 22 

A. Every barn's different.  23 

Q. Do you generally have a committee of employees that 24 

participate in the bargaining or is it strictly, I don't 25 
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know, union employees that handle the bargaining? 1 

A. I would say we do both, but typically there's rank and 2 

filers on the negotiating committee.   3 

Q. Mm-hmm.  And is that so that you can solicit the input 4 

from the people who actually work there about what it is 5 

they'd like in a contract that they have to work under? 6 

A. Yes. 7 

Q. Okay.  And do you know who -- 8 

A. Other reasons.  There's other reasons, but that's 9 

certainly one of them.   10 

Q. Fair enough.  Do you know whether or not Mr. Wright 11 

employed an employee committee when he bargained the H&M 12 

contract? 13 

A. I don't know. 14 

Q. Okay.   15 

 MR. ESDERS:  I have no further questions for Mr. Sawyer. 16 

 JUDGE STECKLER:  Mr. Fitzgerald, are you inquiring 17 

today?   18 

 MR. FITZGERALD:  I am.  I need a few minutes to pull up 19 

some things so that a showing of document can actually be 20 

good morris code, so -- 15 to do that, so I'm waiting while 21 

my computer loads.   22 

 JUDGE STECKLER:  Okay.  We'll go off the record until 23 

3:05.  24 

 MR. FITZGERALD:  Thank you.    25 
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 JUDGE STECKLER:  Thank you.  And during this time --  1 

(Off the record from 2:50 p.m. until 3:04 p.m.) 2 

 JUDGE STECKLER:  Mr. Fitzgerald, you may begin your 3 

cross.   4 

 MR. FITZGERALD:  Thank you.    5 

CROSS EXAMINATION 6 

Q. BY MR. FITZGERALD:  Good afternoon, Mr. Sawyer.  I'm 7 

Brendan Fitzgerald.  I'm one of the attorneys for H&M 8 

International Transportation, Inc.  How are you? 9 

A. Doing good.  How you doing? 10 

Q. I'm well.  I just have a few questions for you today.  11 

You testified earlier that you were aware of a card check 12 

agreement between H&M and Local 822; is that correct? 13 

A. Yes.  14 

Q. And I believe you testified that James Wright entered 15 

into that contract; is that correct? 16 

A. I'm sorry, I didn't hear the first part of that 17 

question.   18 

Q. I believe you testified that James Wright entered into 19 

that agreement; is that correct? 20 

A. Yes, that's correct.  21 

Q. How did you know that? 22 

A. James told me. 23 

Q. When did he tell you? 24 

A. It would have been sometime before the meeting at the 25 
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hotel.  -- .  1 

Q. I'm having a little hard time hearing you.  You cut out 2 

right after before the meeting at the hotel, and then you 3 

continued speaking.  What did you say? 4 

A. It would have been sometime before that.  5 

Q. Okay.   6 

A. But I'm not remembering details, but I knew I was going 7 

out there to help Steve if he needed help. 8 

Q. So you were -- so you said you were going to help Steve 9 

have employees sign cards pursuant to the card check 10 

agreement, right? 11 

A. Yes.  12 

Q. And you took cards with you, didn't you? 13 

A. Yes, he had cards.  I was simply there to just in case 14 

he ran into some problems or anything because I've been 15 

around a good bit longer than him.   16 

Q. Okay.  And you testified that James Wright was the 17 

business agent for H&M, correct? 18 

A. Correct. 19 

Q. Had he been that the whole time? 20 

A. He has.  He has. 21 

Q. So when I say that I mean the whole time that Local 822 22 

has represented members at the employees of H&M; is that 23 

correct? 24 

A. That's correct. 25 
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Q. Okay.  In your role as secretary/treasurer, you are 1 

responsible for the collection of dues, correct? 2 

A. Correct.  3 

Q. When you get a new bargaining unit, how long does it 4 

typically take for dues to be collected? 5 

A. It varies.  It's certainly not immediate.  We -- I'm 6 

just going to estimate a couple of months because we don't 7 

take any dues before the contract's ratified, number one, and 8 

number two, I can tell you me personally -- this was before I 9 

was secretary/treasurer, but I can tell you me personally I 10 

have had a new bargaining unit and I don't make it a practice 11 

to jump out and look greedy and try to take dues the first 12 

minute that they're under contract and a right to work state. 13 

Q. I understand.  So Virginia is a right-to-work state. 14 

A. It is. 15 

Q. What's that mean? 16 

A. It means unfortunately that employees can choose not to 17 

join our organization, but still get the benefits of the 18 

collective-bargaining agreement, and they can choose not to 19 

pay dues.   20 

Q. Okay.  So put in the 45 card, but not agree to a 21 

checkoff? 22 

A. Yes, it's possible.  I would say that that's an 23 

application for membership.   24 

Q. Okay.  The card is an application for membership? 25 
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A. Right.  1 

Q. Okay.  Earlier you were testifying that you discussed 2 

something about bargaining with Mr. Wright, and I didn't 3 

catch the phrase that you used.  What was it that you 4 

discussed with Mr. Wright? 5 

A. We have a grievance panel called the Piedmont Grievance 6 

Panel.  We have many white paper contracts that the companies 7 

are participants in the Piedmont Grievance Panel.  I can 8 

remember James talking about it.  He wanted to get this group 9 

into the Piedmont Grievance Panel because the panel is much 10 

cheaper than arbitration, and no offense to all these 11 

attorneys on this Zoom here, but it's a whole lot cheaper to 12 

go to a grievance panel and pay $50 and get -- . 13 

Q. I appreciate that.  Do you have standard language 14 

relating to the Piedmont Grievance Panel that you typically 15 

propose in negotiations? 16 

A. Yes, pretty standard with all the different companies 17 

that are in there.   18 

Q. Are you familiar with the collective-bargaining 19 

agreement between Teamsters Local 822 and H&M? 20 

A. I am -- .   21 

Q. I'm going to attempt to share my screen and hope that my 22 

computer doesn't crash because I've been having problems all 23 

day.  Please tell me if you can see it.  I have to hit share 24 

in order for that to happen.  Can you see that, Mr. Wright?  25 
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Because you're not Mr. Wright.  Mr. Sawyer?  1 

A. I doubt Mr. Wright can see it, but, yes, I can see it.  2 

Q. Good answer.  I apologize.  I'll represent to you 3 

that -- excuse me? 4 

A. I said I forget my name sometimes, too.   5 

Q. I'll represent to you that this is a copy of the 6 

collective-bargaining agreement between Local 822 and H&M 7 

International Transportation and it has already been entered 8 

into evidence in this matter.  I'm going to turn to a 9 

specific page of that contract, and I'm going to hope to have 10 

you read it.  If I can find it relatively quickly.  Have you 11 

caught up?  Has my screen stopped scrolling? 12 

A. It is.  I'm looking at Article 9, graham's machinery. 13 

Q. Correct, okay.  Is this Article 9 goes all the way to 14 

Article 10.  Is this Article 9 the standard Piedmont 15 

Grievance committee language that you're familiar with in 16 

your position as secretary/treasurer and business agent at 17 

Local 822? 18 

A. Yes, it is.   19 

Q. Okay.  Is this language unique to Local 822? 20 

A. No, it is not.  There's many, many local units that 21 

participate in the Piedmont Grievance committee.   22 

Q. What other local unions? 23 

A. Can I just say the Virginias and the Carolinas we have a 24 

couple locals.  Was it Florida, we have one in Texas, 25 
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Georgia.  It's pretty much the entire D.C. and possibly even 1 

in Maryland. 2 

Q. Do you know if Local 710 uses the Piedmont Grievance 3 

committee? 4 

A. No, they're not.   5 

Q. Do you know if Local 550 uses Piedmont Grievance 6 

committee? 7 

A. No, they do not.   8 

Q. In your conversations with Mr. Wright about the 9 

grievance committee language, it can be language you elect or 10 

hoping to have included in the contract with H&M? 11 

A. Yes, that's what he told me, that he was going to try to 12 

get them into the Piedmont Committee which as I've said for 13 

many reasons.   14 

Q. Okay.  I'm going to scroll down a little bit further, 15 

Article 10 and I'm going to keep scrolling.  So I'm going to 16 

let you look at this for a second.  I'm specifically asking 17 

you to look at Section 1, so it'll go all the way to Section 18 

2.  Does this section, Article 10, Section 1, also contain 19 

Piedmont Grievance committee language that is standard for 20 

Local 822 proposing contracts? 21 

A. Yes, it is.  Yes, it does.   22 

Q. Okay.  Thank you.  Thank you, Mr. Sawyer.  I don't have 23 

any further questions for you.   24 

 JUDGE STECKLER:  Okay.  Redirect, Ms. Eitzen? 25 
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 MS. DUVALL:  Ms. Duvall, and, no, Your Honor.  1 

 JUDGE STECKLER:  I'm sorry.   2 

 MS. DUVALL:  No worries.  We switch off, so -- but, no, 3 

I have no redirect for Mr. Sawyer.  He -- well, of course, 4 

allow Mr. Esders to respond as well, but however even when 5 

he's finished as an individual, he's our next witness as the 6 

custodian, so -- 7 

 JUDGE STECKLER:  Okay.  Mr. Esders, do you have further 8 

questions? 9 

 MR. ESDERS:  Yes, just a couple.   10 

REDIRECT EXAMINATION 11 

Q. BY MR. ESDERS:  Mr. Sawyer, you're familiar with the 12 

Teamsters UPS contract, are you not? 13 

A. I am. 14 

Q. And that does not include language on the Piedmont 15 

Grievance committee, does it? 16 

A. It does not.  17 

Q. So it is not the case that that Piedmont Grievance 18 

committee is part of all of the collective-bargaining 19 

agreements to which 822 is a party, correct? 20 

A. That's correct.   21 

 MR. ESDERS:  No further questions. 22 

 JUDGE STECKLER:  Anything else, Ms. Duvall? 23 

 MS. DUVALL:  No, Your Honor.  24 

 JUDGE STECKLER:  Mr. Fitzgerald? 25 
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 MR. FITZGERALD:  Just one question.  1 

RECROSS EXAMINATION 2 

Q. BY MR. FITZGERALD:  To be clear, Mr. Sawyer, Mr. Wright 3 

as a representative of Local 822 proposed this language in 4 

negotiations with H&M, didn't he? 5 

 MS. DUVALL:  Objection, Your Honor; he's already stated 6 

he doesn't know, and that it was his intent.  7 

 JUDGE STECKLER:  Sustained.  We can ask Mr. Wright.  I'm 8 

sure he'll testify, right? 9 

 MS. DUVALL:  He -- following Mr. Sawyer as custodian, 10 

yes.  11 

 JUDGE STECKLER:  Okay.  Do you have other questions, 12 

Mr. Fitzgerald? 13 

 MR. FITZGERALD:  No, thank you.   14 

 JUDGE STECKLER:  Anything else, Mr. Esders? 15 

 MR. ESDERS:  Nothing.   16 

 JUDGE STECKLER:  Ms. Duvall, we're going to switch gears 17 

at this point? 18 

 MS. DUVALL:  Yes, to Mr. Sawyer being Teamsters 19 

custodian of records, Teamsters Local 822 custodian of 20 

records.   21 

 MR. BARHAM:  Your Honor, if I may, we have two 22 

additional people in the waiting room right now.  One is Alan 23 

Young, and the other is identified as 17577.  I've sent a 24 

message asking for that person to change their user name, but 25 
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I do not know who that is, if we should bring him into the 1 

hearing for a moment or not.   2 

 MS. DUVALL:  He may be Mr. Wright.  I don't actually 3 

know, so after Mr. Sawyer as custodian, if you want to check 4 

or I can send a message to Mr. Keating to find out if he 5 

knows.  What's the number again? 6 

 MR. BARHAM:  17577.   7 

 MS. DUVALL:  Okay.  So we'll send a message to 8 

Mr. Keating and see if he knows, but if not it's probably 9 

Mr. Wright and we can have him identify himself in the room 10 

off the record.  11 

 JUDGE STECKLER:  All right.  Mr. Sawyer, you're still 12 

under oath, but Ms. Duvall is going to ask you questions from 13 

a different perspective at this point.  14 

(Whereupon, 15 

JOHNNY SAWYER 16 

was called as a witness by and on behalf of the General 17 

Counsel and, after being first duly sworn, was examined and 18 

testified as follows:) 19 

DIRECT EXAMINATION 20 

Q. BY MS. DUVALL:  Good afternoon again, Mr. Sawyer.  Okay.  21 

So you're the custodian of records for Teamsters Local 822 as 22 

well? 23 

A. I am.  24 

Q. Okay.  And as the custodian of records, did you receive 25 
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a subpoena from the NLRB to produce documents in this case? 1 

A. I did. 2 

(General Counsel's Exhibit 185 marked for identification.) 3 

Q. So I'm going to share a document on the screen and let 4 

me know -- this is General Counsel's Exhibit 185 marked for 5 

identification purposes.  This is a 10-page document.  I'm 6 

going to scroll through the document and then I'll have 7 

questions about it.  That's the bottom of the document.  Now 8 

I'll scroll back to the top.  Okay.  Mr. Sawyer, do you 9 

recognize this document? 10 

A. I do. 11 

Q. And what is it? 12 

A. That's the subpoenas that we received for the 13 

information that you guys were requesting.  14 

Q. And did you search for documents in response to this 15 

subpoena? 16 

A. I did. 17 

Q. Okay.  And how did you conduct that search? 18 

A. Myself actually.  I actually asked for the file which we 19 

have a file on H&M, and I provided everything that was in 20 

that file. 21 

Q. And what type of -- is it a physical file or an 22 

electronic file? 23 

A. Old school.  It's -- yes, it's a file in a filing 24 

cabinet. 25 
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Q. And did you search any electronic files as well in order 1 

to respond to the subpoena? 2 

A. I did.  As I testified earlier, I searched my own email 3 

and for whatever reason found the one email that I had 4 

remembered sending, and that was it.  But, I did.  I searched 5 

the email and I had my secretary search the local unit email 6 

as well. 7 

Q. So -- and has -- did you ultimately produce documents in 8 

a response to the subpoena? 9 

A. Yes, we did.  We produced all of the authorization cards 10 

that were signed, and also the contract itself which was the 11 

extent of what was in the file. 12 

(General Counsel's Exhibit 183 marked for identification.) 13 

Q. I'm going to share on the screen now General Counsel's 14 

Exhibit 183.  So this is a big longer, 39-page document.  I'm 15 

going to scroll through it and then I'll have some questions 16 

for you for the overall, and then we'll get into the details.  17 

And I'm going to pause here on page 6.  Is that your 18 

signature? 19 

A. It is.   20 

Q. Okay.  And did you write, handwrite that date? 21 

A. I did, yes. 22 

Q. And although I said page 6, that's the PDF page.  The 23 

actual GC page number for purposes of the record is GC page 24 

1014.  I'm going to continue scrolling.  Getting closer to 25 
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the bottom.  Do you know what this document was, General 1 

Counsel's Exhibit 183? 2 

A. It's our response to the subpoena.  3 

Q. Okay.  And do you know when this response was made, was 4 

provided to the NLRB? 5 

A. I couldn’t tell you the exact date.  6 

Q. Okay.  So this is the written, the first pages,  7 

General Counsel's pages 10009 through 10013 is the written 8 

response to the subpoena.  Did you review that prior to this 9 

being submitted, the written response? 10 

A. Yes. 11 

Q. Okay.  And it has a -- it's unsigned, but it has a 12 

signature block for Justin Keating.  Who is that? 13 

A. That is our attorney. 14 

Q. Okay.  And is he hired by Teamsters Local 822 for this 15 

matter? 16 

A. He is, was, yes.  17 

Q. You said was.  Does he no longer represent Teamsters 18 

Local 822? 19 

A. I misspoke there.  He is.  He continues to be Counsel 20 

for our Local. 21 

Q. Okay.  And you said you did review this response.  And 22 

did you approve this written response prior to it being 23 

submitted? 24 

A. Yes. 25 
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Q. Okay.  And we already covered that this was your 1 

signature, but did you review this document prior to signing 2 

it, this verification and declaration?  And for reference it 3 

says on GC page 1014. 4 

A. Yes, I did. 5 

Q. Okay.  And this seems to be -- and correct me if I'm 6 

wrong.  I don't want to put words in your mouth, this is 7 

verifying the responses and the attachments; is that right? 8 

A. Correct.  That's my understanding of it, yes.   9 

Q. Okay.  And so the other pages to this document, you 10 

reviewed them prior to them being submitted as a subpoena 11 

response? 12 

A. Yes. 13 

Q. Okay.  So I'm going to ask you about each one starting 14 

with this on GC page 1015.  And just so we're all clear, 15 

there's a few numbers down here.  There's GC Exhibit 183, 16 

which is the exhibit number that Counsel for General Counsel 17 

used, and GC page 1015 which again Counsel for the General 18 

Counsel added.  IBT 822001, do you know where that number 19 

came from? 20 

A. I do not. 21 

Q. Okay.  Were you involved in labeling these exhibits 22 

before they were produced? 23 

A. No, I was not. 24 

Q. Okay.  Do you know who was? 25 
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A. I assumed it was Justin Keating.  1 

Q. Justin Keating, okay.  But you provided this document 2 

beginning at GC page 1015 through 1018 to Mr. Keating from 3 

your file? 4 

A. Did I provide -- 5 

Q. Did you provide it to him?  Yeah, did -- for him to 6 

produce -- 7 

A. No. 8 

Q. -- for the subpoena?  No.  Where did it come from? 9 

A. The responses?   10 

Q. This document, and we can go through it -- I'll go 11 

through it slower so that you can take a look at what it 12 

actually is.  Dated January 30, 2020 at the top.   13 

A. Well, Justin wrote the letter. 14 

Q. Okay.  So Justin, Mr. Keating, already had a copy of 15 

this. 16 

A. Already when?  I'm not following you. 17 

Q. Sorry. 18 

A. I'm sorry. 19 

Q. When you were getting ready, you're gathering documents 20 

in response to the subpoena. 21 

A. Yes. 22 

Q. Okay.  You said you had a file.  Was this in your file? 23 

A. This letter right here?  No.  24 

Q. Okay.  Did you -- so how did it get in the production? 25 
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A. So Justin put the letter together.  We provided the 1 

documents.  We provided what was in the file, the 2 

authorization cards, the contracts, the things that we were 3 

supposed to provide, we provided, and Justin wrote this 4 

letter. 5 

Q. Okay.  And for this particular -- before -- for this 6 

particular letter, did you -- had you seen this letter back 7 

in January of 2020?  Had you seen this letter before? 8 

A. Yes. 9 

Q. Okay.  All right.   10 

A. Yes, after Justin put it together, yeah.  He sent it to 11 

me and I -- for me to look over. 12 

Q. And what is this letter? 13 

A. It's a response to the subpoena.  14 

Q. Back in January of 2020? 15 

A. I'm sorry.   16 

Q. I know.  I'm not trying to trick you at all.  I'm not 17 

trying to trick you at all.  So you have the original 18 

response back at the top of the document to the subpoena, but 19 

this particular letter that has IBT numbers on it.  Did you 20 

approve this as being produced in response to the subpoena? 21 

A. No.  22 

Q. Okay.   23 

A. That letter -- yeah, I'm on the wrong year obviously,  24 

but -- 25 
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Q. Okay.  But I'm going to the bottom of the document -- of 1 

this particular letter. 2 

A. Yes. 3 

Q. Do you see that you were copied on the letter? 4 

A. Yes. 5 

Q. Did you get a copy of this letter back in January of 6 

2020? 7 

A. Yes, I'm absolutely sure I did. 8 

Q. Okay.  And do you know if you reviewed this letter 9 

before it went to the NLRB back in January of 2020? 10 

A. Yes, I'm sure I did.   11 

Q. So back -- because we're now on your custodian of 12 

records testimony, and I just want to be clear for records 13 

purposes, back in January of 2020, what was your position 14 

with Teamsters Local 822? 15 

A. January of 2020, I was secretary/treasurer.  16 

Q. So do you recall the investigation in this case that 17 

you're testifying about?  Do you recall being contacted in 18 

relation to that investigation? 19 

A. Yes.  20 

Q. Okay.  And was this letter produced in response to that 21 

investigation? 22 

A. Yes. 23 

Q. Okay.  Did -- I'm going to continuing scrolling.  And 24 

this is Attachment A.  Do you know if this next attachment, 25 
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and I will show it to you before you have to answer, but if 1 

this attachment was an attachment to this letter or an 2 

attachment to the subpoena production?  And I'm going to show 3 

it to you, so take your time.   4 

A. I suspect that that was in response to the letter you 5 

just showed me.  These were both for the subpoena.   6 

Q. But it was also produced in response to the subpoena in 7 

this package. 8 

A. I think much of the same information, yes, was produced 9 

in both.   10 

Q. I'm going to go to Attachment B.  Do you know what this 11 

document is?  I know it's sideways.  I could try to turn it, 12 

but this is exactly how it came to us so that's why I 13 

hesitate to edit the document, but if you'd like I can try to 14 

turn it. 15 

A. Well, everybody picture's is blocking out most of the 16 

document for me.  17 

Q. Oh, I'm sorry.  Okay.  So you can't see the document 18 

right now.  Let me stop there.  19 

A. So I see like the bottom three lines, and that's about 20 

it. 21 

Q. Okay.  So you know, you actually have the ability 22 

through Zoom to like -- I don't know if yours is a touch 23 

screen or if you use a mouse, you can actually drag those 24 

pictures because they're on your screen.  You can drag them 25 
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to the side.  You can hit -- there's like a little minimize 1 

button on the pictures, and you can minimize them so that 2 

they're out of your way.  It does become difficult when 3 

there's a lot of us on the screen.   4 

A. Okay.  Success.  Now I can -- 5 

Q. If you want, I can try to turn the document if you want.  6 

A. No, no, this is good now.  Certainly -- 7 

Q. All right.  Let me know when you're ready for me to 8 

scroll down it all on the document or adjust it in any way 9 

for you I'm happy to do so. 10 

A. That's a check --  11 

 MR. FITZGERALD:  Could you turn the document for us?  12 

Because I know -- .   13 

 MS. DUVALL:  Yes, I will do that.   14 

 MR. FITZGERALD:  I'm sorry, I'm needy, I apologize.   15 

 MS. DUVALL:  It is not a problem.  How's that?  Any 16 

better? 17 

 MR. FITZGERALD:  Much -- 18 

 MS. DUVALL:  Okay.   19 

 MR. FITZGERALD:  -- better.   20 

 MS. DUVALL:  Yeah, I just hesitate to edit documents, 21 

but at the same time I do know how to turn them.  Okay.   22 

Q. BY MS. DUVALL:  Does that read a little bit better for 23 

you, Mr. Sawyer?   24 

A. Much.  25 
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Q. All right.  And what is this document? 1 

A. It is a checkoff worksheet, and it's showing the 2 

checkoff from 1/1/19 to 4/23/19.   3 

Q. Okay.  And actually I'm going to go back and I'm going 4 

to turn those other pages that we had so that -- just for 5 

purposes of your reviewing them.  I'm going back up to 6 

Exhibit A or Attachment A.  Do you know, starting on this 7 

page do you know what this is?  These documents? 8 

A. It's the application for membership and give me one 9 

second so I can move you guys out of the way again.  It's an 10 

application for membership and a dues checkoff authorization.   11 

Q. Okay.  And do you know -- so you looked in the file, 12 

your file, Teamsters Local 822's file. 13 

A. Yes. 14 

Q. And were these cards in that file?  I know they probably 15 

didn't have redactions on them like they do right now, but 16 

were they in the file? 17 

A. Correct, yes, they were in the file. 18 

Q. Okay.  And I'm going to scroll down to the next page and 19 

take a look at those.  Let me know if you have to -- I need 20 

to move anything or change anything for you.   21 

A. It's just -- it's more of -- two more applications and 22 

two more checkoff authorizations.  Actually one is not -- the 23 

checkoff authorization is not signed.  24 

Q. Okay.  And actually if I went back up, this one is  25 
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Mr. Darvalics and Mr. Distel, right? 1 

A. Right, right.  Mr. Distel's not signed either. 2 

Q. And this is Mr. Frayne and Mr. Darvalics. 3 

A. Yes. 4 

Q. Okay.  So it's actually three cards so far.  Three 5 

applications as you recall them.   6 

A. Three or four? 7 

Q. Well, you have Mr. Darvalics twice.  Did he sign twice? 8 

A. Oh. 9 

Q. Or did it just get scanned twice by accident? 10 

A. If you'll scroll back up a second.  That looks to me 11 

like it got scanned twice.  12 

Q. So three applications.  13 

A. Yes.   14 

Q. I'm going to scroll down to the next page and we have a 15 

Mr. Page and Mr. Senteno.   16 

A. Right.  17 

Q. Okay.  So when you were gathering subpoena response 18 

here, and you were gathering the cards, these cards are dated  19 

January 17, 2019.  Other than these cards, did you find any 20 

cards in Teamsters Local 822 file dated on or before  21 

January 23, 2019 other than the five that we just went over? 22 

A. I mean, I would have to look.  I'll take your word for 23 

it that there's not any, but I'd have to look, but -- 24 

Q. Well, so, sir, this is your subpoena production. 25 
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A. Correct.  1 

Q. Okay.  And you already did look searching for cards. 2 

A. I did.  I just can't tell you without scrolling down 3 

that there aren't any.  4 

Q. Oh, I'll scroll down through the whole document, 5 

absolutely.  I definitely want to -- I'm not trying to hide 6 

the ball at all, okay?  But, okay, so keep these in your 7 

mind, January 17 because I'm going to come back to these 8 

dates, okay, these five cards.  All right.  So scrolling down 9 

again, and you said this was a dues checkoff.  10 

A. Worksheet, yes.  11 

Q. Worksheet.  And what does that tell you, that worksheet, 12 

or tell Teamsters? 13 

A. It tells you who the employer is and the address as far 14 

as where you would get the dues, not necessarily the physical 15 

address of the barn, as I say, but this would be where we 16 

would get the -- we'd send the dues checkoff and then they 17 

would get it and send the dues back to us.   18 

Q. And now I'm going to scroll down again to Attachment C 19 

now.  Okay.  And this is a card from Mr. Larry Aughtman.  Was 20 

this a card in your file? 21 

A. It was.  22 

Q. All right.  And I'm just going to point out the dates as 23 

we go so that you -- so that when I circle back around you're 24 

aware.  Do you see it says February 20, 2019? 25 
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A. I do.  1 

Q. Do you know if that was the date he signed that card, 2 

that application? 3 

A. I'm assuming he put the correct date.  4 

Q. Okay.  And then a Mr. Kenneth Bollyard.  Okay.   5 

A. Mm-hmm.   6 

Q. Do you know if he signed that on May 16, 2019? 7 

A. Without being present I couldn’t tell you that. 8 

Q. And then Mr. George Binns, do you know if he signed that 9 

on March 11, 2019? 10 

A. I don't know if that's the day he signed it.  I wasn't 11 

present when he signed it.  12 

Q. Well, the file that you have for the people we're going 13 

over, does it have any different dates in it or is this -- 14 

are these the only cards -- like the cards we're going 15 

through today, these are the cards.  Once again, this is your 16 

subpoena production.  17 

A. Right.  18 

Q. There's Local 822.  Okay.   19 

A. No, those are the cards we have on file. 20 

Q. All right.  So then a Ms. Roseland Boone and signed 21 

February 20, 2019.   22 

A. Right.  23 

Q. And then a Latifah Bright, also signed February 20, 24 

2019. 25 
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A. Correct. 1 

Q. And a James Cofield, and it doesn't have a date of 2 

application.  Was there any sort of date in your file? 3 

A. No, this is exactly what was in there.   4 

Q. And does Teamsters Local 822 accept undated cards, 5 

undated applications? 6 

A. In practice, somebody would call and whatever is left 7 

out we would -- we might complete it as long as we can talk 8 

to the person who signed them up.  Obviously that wasn't done 9 

here, but if it's something that -- did you say dated?  Yes, 10 

it should always be dated.  But if something else is left 11 

out, it's possible we just call up and find out because most 12 

people put their phone number.   13 

Q. And then Jermaine Collins, and it's dated February 20, 14 

2019.   15 

A. Yes. 16 

Q. And then Martin Costello, February 20, 2019. 17 

A. Correct. 18 

Q. And David High, February 20, 2019? 19 

A. Correct. 20 

Q. And Derrelle Holmes, February 20, 2019? 21 

A. Correct. 22 

Q. And Ernest Holmes, March 11, 2019? 23 

A. Right.  Correct.   24 

Q. Marcus Hunter, February 20, 2019. 25 
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A. Correct.  1 

Q. John Smith, March 1, 2019? 2 

A. Correct.  3 

Q. I'm not 100 percent.  Marcus something.   4 

A. It looks like on the checkoff authorization it's clearly 5 

3/1/19. 6 

Q. Do you know why it's highlighted there? 7 

A. I do not.   8 

Q. And Carletta Riddick, May 14, 2019? 9 

A. Yes. 10 

Q. Aaron Stores, February 21, 2019? 11 

A. Correct. 12 

Q. David Wade, February 20, 2019. 13 

A. Correct.  14 

Q. Steven Rodriguez, September 25, 2019. 15 

A. Correct. 16 

Q. Ronald Hodge, September 24, 2019? 17 

A. Correct.   18 

Q. David Profit, September 24, 2019? 19 

A. Correct. 20 

Q. Alan Young, February 22, 2019? 21 

A. Correct.  22 

Q. Okay.  And then we move into other documents.  I'm going 23 

to show you the bottom of the document again to make sure you 24 

don't feel like you're missing anything.  Okay.  So now have 25 
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we gone over the entirety of all of the cards that you 1 

produced in response to the subpoena? 2 

A. Yes.  3 

Q. And are these all the cards Teamsters Local 822 has in 4 

its file for -- 5 

A. Yes. 6 

Q. -- the Norfolk Yard? 7 

A. Yes. 8 

Q. Okay.  So once again I'm going to go back up to the 9 

Exhibit A and have you confirm these five cards -- I know it 10 

looks like six but we have a duplicate of Mr. Darvalics as 11 

you confirmed, these five cards were the only card at 12 

Teamsters Local 822 that had signed prior to January 23, 13 

2019? 14 

A. That's correct, yes.  15 

Q. Okay.  So I do want to ask, scrolling back down to the 16 

end of all these emails, so this is the only correspondence 17 

you found between you and Mr. Connors? 18 

A. It is, yes. 19 

Q. And did you search for any communications between 20 

Mr. Wright and Mr. Connors? 21 

A. I had Mr. Wright search that.  I didn't personally 22 

search his email, but I asked him to do a search.  23 

Q. And did he provide anything to you? 24 

A. No.   25 
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Q. Did you follow up with him and ask him? 1 

A. After I asked him to search? 2 

Q. Yes.  Did you follow up with him to find out whether or 3 

not he found anything? 4 

A. I didn't ask him again after he told me he didn't find 5 

any emails. 6 

Q. So he said -- he told you he searched for the 7 

documents -- 8 

A. Yes.   9 

Q. -- in response to the subpoena.  And then I'm going to 10 

show you this last page which is GC page 1047, -- 82020.  Do 11 

you know whose signature is at the bottom of this document? 12 

A. James Wright.  13 

Q. Okay.  And do you know what this document is? 14 

A. Until we produced it, I hadn't seen it myself. 15 

Q. Okay.  But as the custodian of records, do you know -- 16 

A. I'm sorry? 17 

Q. As the custodian of records for Teamsters Local 822, do 18 

you know what this document is? 19 

A. Yes.  It's James' answer to the charge.  20 

 MS. DUVALL:  Your Honor, I would move to admit  21 

General Counsel's Exhibit 183 into evidence.  I understand 22 

some of this is a little bit duplicative of things that are 23 

already in evidence, however, this is a subpoena production, 24 

and I move to admit the entirety of the document here as the 25 
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universe of Teamsters Local 822's subpoena production.  I did 1 

not move to admit General Counsel's Exhibit 185 because it's 2 

the actual subpoena.  I am happy to do so for completion of 3 

the record, though.   4 

 MR. FITZGERALD:  I do not have an objection to 183. 5 

 MR. ESDERS:  No objection to 183 or to 185.  6 

 JUDGE STECKLER:  General Counsel 183 is admitted. 7 

(General Counsel's Exhibit 183 received in evidence.) 8 

 JUDGE STECKLER:  Only admit 185 if there's some question 9 

later on down the road as to whether 822 provided all 10 

documents.   11 

 MS. DUVALL:  And I will get to that with Mr. Sawyer in a 12 

moment, okay?   13 

Q. BY MS. DUVALL:  So following this production yesterday 14 

which I don't know exactly when Mr. Keating turned it over, 15 

but there was a supplemental production, there was a 16 

supplemental search of electronic records.  I'm going to jump 17 

documents.  Do you recognize this document? 18 

A. Yes. 19 

Q. What is it? 20 

A. It was a ledger record. 21 

Q. And do you know when this was produced in response to 22 

the subpoena? 23 

A. I do not know when it was produced.  24 

Q. Do you know when you gave it to Mr. Keating in response 25 
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to the subpoena? 1 

A. I do not know that.  As James was also -- I know that he 2 

asked my secretary who was the bookkeeper to pull -- this is 3 

all of our Titan which is our dues records, and I assume that 4 

he asked her based on what Justin told him, he asked her to 5 

pull these records, but I did not have a hand in pulling 6 

these records.   7 

Q. So if you can just -- okay.  So you did not pull this 8 

particular record.  9 

A. Correct. 10 

Q. But as a secretary/treasurer and custodian of records 11 

you're familiar with the document? 12 

A. Yes.  13 

Q. All right.  So I know you said it was on the titan 14 

system.  What is that? 15 

A. That is the Teamsters system for recording dues and dues 16 

payments.  That's our -- which is linked up to the 17 

International Union in D.C. 18 

Q. Okay.  And what location does this show the dues for? 19 

A. It shows Larry Aughtman, it shows that he works at H&M, 20 

and it shows his dues record from July 24 of '19 through 21 

October 21 of '19.  22 

Q. And I apologize, I didn't show you the whole document 23 

first.  So this is page -- you were talking about GC page 24 

1061.  I'm going to go scroll through the entirety of the 25 
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documents so that you can see the entirety of General 1 

Counsel's Exhibit 186. 2 

(General Counsel's Exhibit 186 marked for identification.) 3 

A. Okay.   4 

Q. So feel free to tell me to stop, slow down, go back, 5 

anything like that.  So now I've gone through the entirety of 6 

the document.  I apologize for not scrolling the entire thing 7 

at first.  Does this change what the document is? 8 

A. I'm sorry? 9 

Q. Does this change -- you said it was a dues record.  Is 10 

this what it is? 11 

A. They were all dues records of different employees of 12 

H&M.  13 

Q. Okay.  At what location? 14 

A. Well, I-- my records that well.  It's the only location 15 

that we have.  16 

Q. Okay.  So the only location you have, so this is down in 17 

Virginia.  18 

A. Yes. 19 

Q. What we're talking about. 20 

A. Yes. 21 

Q. Okay.  Are these the only individuals that paid dues to 22 

Teamsters Local 822 from the H&M yard that you have record 23 

of, the Teamsters Local 822 has records of? 24 

A. That's what I believe that to be.  That's what -- yes.  25 
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 MS. DUVALL:  Your Honor, I move to admit General 1 

Counsel's Exhibit 186 into evidence.   2 

 MR. FITZGERALD:  No objection.  3 

 MR. ESDERS:  No objection.  4 

 JUDGE STECKLER:  GC 186 is admitted.  5 

(General Counsel's Exhibit 186 received in evidence.) 6 

 MS. DUVALL:  All right.  Your Honor, I have no further 7 

direct for Mr. Sawyer at this time.   8 

 JUDGE STECKLER:  Mr. Esders? 9 

 MR. ESDERS:  I have no questions.  10 

 JUDGE STECKLER:  Mr. Fitzgerald? 11 

 MR. FITZGERALD:  Just a couple questions, Your Honor.   12 

Ms. Duvall, can you pull up the last document you had up -- 13 

 MS. DUVALL:  Yes.  14 

 MR. FITZGERALD:  -- from you -- 15 

 MS. DUVALL:  Absolutely.  I was going to say I'm happy 16 

to -- if you've already seen me pull something up, I'm happy 17 

to pull it up.   18 

 MR. FITZGERALD:  It would be faster than I would do.  19 

 MS. DUVALL:  Yes.   20 

 MR. FITZGERALD:  Would you go to page 1, please?  Can 21 

you zoom in just a little bit? 22 

 MS. DUVALL:  Of course.   23 

 MR. FITZGERALD:  All right.  Thank you.  I've lost  24 

Mr. Sawyer from the window.  I can't see him. 25 
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CROSS EXAMINATION 1 

Q. BY MR. FITZGERALD:  You're still here, right, 2 

Mr. Sawyer? 3 

A. I am.  4 

Q. Okay.  Great.  On this record, there is an indication, 5 

it's the third line down.  The word I'm looking at starts 6 

between Larry Aughtman.  It's R-e -- n-i-t, space d-t.  What 7 

does that stand for? 8 

A. Reinitiation date.   9 

Q. And what is a reinitiation date? 10 

A. That would be if they had been suspended and then 11 

reinitiated.   12 

Q. Okay.  So for this individual, Mr. Aughtman, he was 13 

reinitiated on 3/2/20; is that correct? 14 

A. That's what the document says, yes.   15 

Q. Okay.  And then he has a seniority date -- am I correct 16 

in saying he has a seniority date of February 1 of 2019? 17 

A. Correct.  18 

Q. And is that also a hire date? 19 

A. Typically it is.  There can be some differences from 20 

contract to contract, but typically it's a hire date.  21 

Q. Okay.  And then the CKO Office, C-K-A-L-O A-U-P up to 22 

2019, is that the checkoff authorization date? 23 

A. Yes. 24 

Q. Okay.  So in this instance for this individual,  25 
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Mr. Aughtman, you checked off -- , the seniority date of 1 

February 1 of 2019, and then a checkoff authorization date of 2 

February 20 of 2019, correct? 3 

A. Correct.   4 

Q. And then you began -- Local 822 -- not you personally, 5 

but Local 822 began deducting dues some five months later in 6 

July, correct? 7 

A. Correct.   8 

Q. Is it your recollection -- were you the 9 

secretary/treasurer in July of 2019? 10 

A. No, I was not.  11 

Q. Okay.   12 

 MR. FITZGERALD:  Ms. Duvall, can you scroll down through 13 

that?  And I'll ask the question -- .  It's just probably a 14 

better way to do it.  I'll -- .  Can you go back up to 15 

Mr. Aughtman?   16 

Q. BY MR. FITZGERALD:  Is there any indication in this 17 

record why he would have a reinitiation date of March 2, 18 

2020? 19 

A. I have no idea.   20 

Q. Okay.  On the left -- on the right side of the document, 21 

a few lines below a redacted birthday, what appears to be a 22 

redacted birth date, there's an indication MMF of 3/2/20, and 23 

a March 2, '20.  Do you know what that MMF means? 24 

A. Actually I don't.  25 
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Q. Okay.  Do you know what -- 1 

A. I'm sorry?  What was that? 2 

Q. Do you know who would know? 3 

A. The secretary/treasurer should know, but -- 4 

Q. Okay.  Who enters the information pertaining to the 5 

form? 6 

A. That would be the bookkeeper.  That's who does the real 7 

work.  She puts the information in and she would know exactly 8 

what that means.   9 

Q. Okay.  When does that information get entered into 10 

titan? 11 

A. When we get the authorization card into the local, then 12 

the bookkeeper enters that information into titan, and when 13 

she pulls the next checkoff, then this new member would be on 14 

that checkoff. 15 

Q. And just to be clear, this, for Mr. Aughtman, you signed 16 

his checkoff authorization based on the entry in titan which 17 

we're looking at, the printout from titan.  The checkoff 18 

authorization of February 20, '19.  When did his dues 19 

deduction start? 20 

A. July, July 24.  Which -- 21 

Q. And that -- excuse me? 22 

A. To be accurate, if we received it July 24, then it 23 

probably came out of his check in June.   24 

Q. Okay.   25 
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A. That's telling you when we actually received the money.   1 

Q. Is there any indication on this form when the first 2 

checkoff or when -- would occur? 3 

A. I'm sorry, when the first deduction would occur? 4 

Q. So you indicated that the first deduction would have 5 

likely occurred in June and you -- and Local 822 would have 6 

received the money on 7/24 of 2019.  Is there any indication 7 

here on this form what date it would have been deducted from 8 

Mr. Aughtman's paycheck? 9 

A. Oh, no.   10 

 MR. FITZGERALD:  Can you move to the next one, please? 11 

Q. BY MR. FITZGERALD:  You're looking at Mr. Binns.  This 12 

is a record of Mr. Binns, correct? 13 

A. Correct.   14 

Q. The first entry he has on this titan report is April 24 15 

of 2019, correct? 16 

A. That's correct.  17 

Q. It says FUXPRPRN.  I can assume that this -- ; is that 18 

correct? 19 

A. Hang on one second.  Where are you looking at? 20 

Q. I'm looking at the final line on the report above total 21 

payment towards the bottom.  It's the third -- that line 22 

starts 04-24 --  23 

 MR. FITZGERALD:  Thank you, Ms. Duvall. 24 

 THE WITNESS:  Right.  25 
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Q. BY MR. FITZGERALD:  And is that is the return from a 1 

suspension? 2 

A. That is.  Yes, it is.   3 

Q. Okay.  It didn't appear as though, at least the Binns 4 

report that Mr. Binns paid anything to return from his 5 

suspension; is that correct? 6 

A. Right, there was clearly no reinitiation fee. 7 

Q. Can you tell based on this report when dues were started 8 

to be deducted from Mr. Binns? 9 

A. I can only tell from this report when we received his 10 

first dues payment, which was July 24.   11 

Q. Okay.  What's the typical time lag between the receipt 12 

of dues and when it's deducted from a paycheck? 13 

A. Typically within 30 days.   14 

Q. So that's why you would think that it was deducted in 15 

June because you got it within 30 days, right? 16 

A. Correct.  17 

Q. Okay.   18 

 MR. FITZGERALD:  Let's move to the next one, please.   19 

Q. BY MR. FITZGERALD:  So this is for a Roseland Boone.  20 

Same question, the first dues deductions received for Local 21 

822.  What day did you first receive dues on behalf of 22 

Ms. Boone? 23 

A. 7/24. 24 

Q. And what's her seniority date? 25 
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A. Her seniority date is 1/29 of '19.  1 

Q. Okay.   2 

 MR. FITZGERALD:  Next page, please.  3 

Q. BY MR. FITZGERALD:  And, Ms. Bright, what was the first 4 

date that you received, Local 822 received dues from  5 

Ms. Bright? 6 

A. 7/24 of '19.   7 

Q. And what's her seniority date here? 8 

A. 1/20/19.   9 

Q. Okay.  When did the checkoff authorization occur? 10 

A. 2/20/19.   11 

Q. Is it possible for someone to have a seniority date 12 

prior to a hire date of the employer? 13 

A. I've never been aware of such things.   14 

Q. Okay.   15 

 MR. FITZGERALD:  Would you go to the next one, please.  16 

Again -- rather than going through each of these one-by-one, 17 

I'm going to ask you to scroll through slowly.   18 

Q. BY MR. FITZGERALD:  Could you indicate as you look 19 

through the rest of these documents whether Local 822 20 

received dues on behalf of any employees before July 24 of 21 

2019? 22 

A. Can I tell if we received anything before July 24? 23 

Q. Yes.   24 

A. Yes, I can tell.   25 
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Q. What do you -- you can tell if you look at the document 1 

or you know that you received information from -- or monies 2 

before the 24th of July?   3 

A. No, I can tell if I look at the documents, I can tell 4 

the earliest that we received any dues payment.  5 

Q. Okay.  Perfect.  I'd ask that you check and tell me if 6 

you see any before July 24, 2019 as Ms. Duvall graciously 7 

scrolls through the documents.  8 

 MS. DUVALL:  Let me know if you need me to slow down or 9 

go faster.   10 

 THE WITNESS:  No, I did not see anything that we got any 11 

dues before July 24. 12 

Q. BY MR. FITZGERALD:  Okay.  So it's fair to say the first 13 

time you received dues despite -- from any employee at H&M 14 

was in July of 2019, correct? 15 

A. Correct.   16 

Q. Okay.  Regardless of their date of hire? 17 

A. Correct.   18 

Q. Regardless of their date of signing of the card? 19 

A. Correct.   20 

 MR. FITZGERALD:  I don't have any further questions.  21 

 JUDGE STECKLER:  Ms. Duvall, any -- 22 

 MS. DUVALL:  No redirect, thank you. 23 

 JUDGE STECKLER:  Mr. Esders, anything? 24 

 MR. ESDERS:  Okay.  1 or two questions.   25 
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DIRECT EXAMINATION 1 

Q. BY MR. ESDERS:  Mr. Sawyer, with respect to the 2 

individuals who signed the application for membership at the 3 

hotel, at the meeting we discussed earlier, did any of those 4 

individuals become members of 822?  5 

A. Not that I'm aware of.  6 

Q. And did you collect any dues from any of those 7 

individuals? 8 

A. Not that I'm aware of, no.  9 

 MR. ESDERS:  No further questions.   10 

 JUDGE STECKLER:  Anything else, Ms. Duvall? 11 

 MS. DUVALL:  No, Your Honor.  12 

 JUDGE STECKLER:  Mr. Fitzgerald? 13 

 MR. FITZGERALD:  No, Your Honor.   14 

 JUDGE STECKLER:  Mr. Sawyer, thank you for joining us 15 

this afternoon.  You're about to be excused.  You might be 16 

recalled in the future.  This hearing is probably going to go 17 

through March.  During this time, please do not discuss your 18 

testimony with anyone.  Is that understood? 19 

 THE WITNESS:  Yes, Your Honor.    20 

 JUDGE STECKLER:  Thank you, Mr. Sawyer.  I note General 21 

Counsel has another witness coming up, but let's take a 10 22 

minute break here -- 23 

 MS. DUVALL:  Okay.   24 

 JUDGE STECKLER:  -- so everybody can stretch, bathroom, 25 
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et cetera.  So we'll get back about 4:16.  Thank you.    1 

 MS. DUVALL:  Are we off the record? 2 

 JUDGE STECKLER:  Off the record. 3 

(Off the record from 4:06 p.m. until 4:21 p.m.) 4 

 JUDGE STECKLER:  General Counsel's next witness is? 5 

 MS. DUVALL:  James Wright from Teamsters Local 822.   6 

 JUDGE STECKLER:  Mr. Wright, are you there? 7 

 MS. DUVALL:  It says it's connecting to audio, so I 8 

don't know if he can hear us yet although I don't see him on 9 

the screen either.   10 

 MS. EITZEN:  Barbara, do you want me to send an email to 11 

Mr. Keating?   12 

 MS. DUVALL:  I'm sending it right now.  13 

 MS. EITZEN:  Okay.  And then see if he can get in touch 14 

with Mr. Wright.   15 

 JUDGE STECKLER:  Okay.  Let's go off the record while 16 

we're searching.   17 

(Off the record from 4:23 p.m. until 4:25 p.m.) 18 

 JUDGE STECKLER:  General Counsel's witness,  19 

Mr. Wright, has joined us.  Mr. Wright, please raise your 20 

right hand.   21 

(Whereupon, 22 

JAMES WRIGHT 23 

was called as a witness by and on behalf of the General 24 

Counsel and, after being first duly sworn, was examined and 25 
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testified as follows:) 1 

 JUDGE STECKLER:  Please state your name and spell it for 2 

the record.  3 

 THE WITNESS:  I'm James Wright, J-a-m-e-s, W-r-i-g-h-t.   4 

 JUDGE STECKLER:  And, Mr. Wright, just to clarify a few 5 

things.  Are you in a room by yourself? 6 

 THE WITNESS:  I am.  7 

 JUDGE STECKLER:  Are you using a computer or laptop or a 8 

phone for this testimony? 9 

 THE WITNESS:  Laptop.   10 

 JUDGE STECKLER:  On occasion, one or more parties may 11 

object to a question that comes out.  If you -- because of 12 

some of the lag in the audio, please do not answer the 13 

questions until I've had an opportunity to rule.  Also, just 14 

in case I forget at the end of your testimony today, we're 15 

under -- all the witnesses are under orders not to discuss 16 

their testimony with anybody until after the hearing is over.  17 

 THE WITNESS:  Okay.   18 

 JUDGE STECKLER:  All right.  Ms. Duvall, are you 19 

questioning? 20 

 MS. DUVALL:  I am, Your Honor.   21 

DIRECT EXAMINATION 22 

Q. BY MS. DUVALL:  Good afternoon, Mr. Wright.  I'm  23 

Barbara Duvall from the NLRB.  And did you receive a subpoena 24 

to come here and testify today? 25 
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A. I did.  1 

Q. Can you state and spell your name for the record? 2 

A. James Wright, J-a-m-e-s, W-r-i-g-h-t.   3 

Q. Did you meet with anyone in anticipation of your 4 

testimony here today? 5 

A. I did not. 6 

Q. I'm sorry, I didn't catch that.  7 

A. I'm sorry.  No, I did not. 8 

Q. And did you review any documents in preparation for your 9 

testimony here today? 10 

A. I haven't. 11 

Q. Are you familiar with Teamsters Local 822? 12 

A. Yes, I am. 13 

Q. Are you a member of Teamsters Local 822? 14 

A. I am. 15 

Q. And for how many years have you been a member of 16 

Teamsters Local 822? 17 

A. Since 1991.  18 

Q. What's your current position with Teamsters Local 822? 19 

A. President of Local 822.  20 

Q. Have you ever held any other positions with Teamsters 21 

Local 822? 22 

A. I have. 23 

Q. What other positions have you held? 24 

A. -- , trustee, excuse me, vice president, 25 



421 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

secretary/treasurer. 1 

Q. How long have you been the president of Teamsters Local 2 

822? 3 

A. I'll say approximately since 2005, I believe. 4 

Q. And what are your duties as the president of Local 822? 5 

A. -- , contracts and I represent a few of your industries. 6 

Q. Okay.  What industries are you involved in the 7 

representation of? 8 

A. UPS, Freight, National Master Freight, -- . 9 

Q. And I'm not catching everything.   10 

 MS. DUVALL:  Ms. Belt, are you catching everything? 11 

 COURT REPORTER:  No, I was just going to ask to repeat 12 

that last one.  I missed it as well.   13 

 THE WITNESS:  MDV Nash Finch.   14 

Q. BY MS. DUVALL:  Sorry, I don't mean to interrupt you,  15 

Mr. Wright, we just have to keep the responses as verbal as 16 

possible because Ms. Belt's over there doing her best to 17 

record this unique hearing with the Zoom element to it, so 18 

it's a unique element.  If you can't hear me at any point, 19 

just let me know.  So as the president of Teamsters Local 822 20 

are you involved in organizing new units? 21 

A. Not typically.  I used to be the organizer for the 22 

local, but not necessarily so.  Everybody does some -- 23 

everybody in the local unit has organizing duties.  Not me 24 

just specifically.  Not specifically just me; everybody does.   25 
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Q. And when was the last time you organized a unit on 1 

behalf of Teamsters Local 822? 2 

A. Solely or assisting someone? 3 

Q. Well, let's start with solely.  4 

A. Probably 1998. 5 

Q. Okay.  And assisting one, when was the last time you 6 

assisted someone in organizing a unit on behalf of -- 7 

A. I assisted the IBT with Cisco last year. 8 

Q. And are you involved as president of Teamsters Local 822 9 

in negotiating collective-bargaining agreements? 10 

A. Not all of them.  Some of them.  11 

Q. Some of them.  Okay.  Are you familiar with H&M 12 

International Transportation? 13 

A. Yes, ma'am.  I am.  14 

Q. And does Teamsters Local 822 have a bargaining 15 

relationship with H&M? 16 

A. Yes, we do. 17 

Q. All right.  Do you know when Teamsters Local 822 first 18 

established that bargaining relationship with H&M? 19 

A. It's difficult because it's been two years, but it was 20 

sometime in December where I had some contact with the IBT 21 

prior to the contract being negotiated.   22 

Q. Okay.  And when you say December, and since you said two 23 

years, would that be December 2018 or December 2019? 24 

A. What I'm saying is it's been two years.  I can't -- to 25 
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be honest with you, I can't give you an actual date, but what 1 

I'm saying, prior to the contract being implemented, it was 2 

November or December before the contract got implemented in 3 

January of whatever year it was.   4 

Q. So you said you had a contact with IBT. 5 

A. Mm-hmm.   6 

Q. What's IBT?  What does that stand for? 7 

A. International Brotherhood of Teamsters. 8 

Q. Okay.  And so the International Brotherhood of Teamsters 9 

was involved in -- 10 

A. They contacted me.  Jack Curran contacted me and told me 11 

about a company that was -- that we had contracts across the 12 

country with, so -- I don't want to say cross country, but 13 

certain areas, and he asked me to go up -- he asked me, he 14 

said, well, why don't you go out there and talk to the 15 

membership and maybe you can get them organized, which I did.  16 

Well, I sent an agent, Steve Jacobs, out there to do it. 17 

Q. Okay.  So you went out to talk to the membership.  Did 18 

you actually ever go out and meet with the membership? 19 

A. At one point I did, but Steve Jacobs, he was the contact 20 

person.  He originally went out there.  Yes, ma'am.    21 

Q. Does Steve Jacobs still work for Teamsters Local 822? 22 

A. No, he's currently retired.   23 

Q. Do you know when he retired? 24 

A. Late 2018, I believe. 25 
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Q. And this unit that you said Mr. Kearney contacted you 1 

about? 2 

A. Curran.   3 

Q. Okay.  Where was that unit? 4 

A. Pardon? 5 

Q. Where was the unit that he contacted you? 6 

A. He contacted me about? 7 

Q. Right.  You said it's H&M, but you said that there were 8 

a variety of contracts across the nation.  Where was the unit 9 

that you were supposed to go organize? 10 

A. The one we're talking about, the one that's located in 11 

Norfolk or portions of Virginia, yeah. 12 

Q. Okay.  Do you know where that's located? 13 

A. No, I've never been out there -- well, once I have, yes, 14 

I'm sorry.  It's in Chesapeake, excuse me.  15 

Q. Okay.  In Chesapeake, Virginia? 16 

A. Mm-hmm.   17 

Q. And what type of employees are in that unit?  What are 18 

the -- what are their jobs? 19 

A. The job titles are checkers, and maintenance employees, 20 

mechanics, so on and so forth. 21 

Q. Okay.  Do you know what that yard does? 22 

A. No, I'm not the business agent.  No, I do not.  Besides 23 

checking into a maintenance work, that's all I know.   24 

Q. And after you had contact with IBT and were told to find 25 
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out or organize this yard, what steps did you take? 1 

A. Can you clarify a little bit for you? 2 

Q. So you get contacted by IBT. 3 

A. Mm-hmm.   4 

Q. And you get told you may want to go try to organize this 5 

yard down in Chesapeake, Virginia for H&M, the employer, what 6 

steps did you take to do that?  What were your next steps? 7 

A. The business agent, Steve Jacobs, set up a meeting and I 8 

believe it was at a hotel.  I want to say it was a Holiday 9 

Inn.  It's been two years or three years, so I just -- I 10 

don't want to say it was a Holiday Inn, but we met the 11 

individuals at a hotel and we gave them membership cards to 12 

sign. 13 

Q. So you went to the hotel to give the individuals 14 

membership cards to sign? 15 

A. Yes. 16 

Q. Who else was with you went to the hotel to get the 17 

membership cards signed? 18 

A. Steve Jacobs. 19 

Q. Okay.  Do you know a Johnny Sawyer? 20 

A. I do. 21 

Q. Was he there? 22 

A. Not the first meeting I do not believe he was there.  23 

Q. All right.  And at this hotel, about how many employees 24 

were there? 25 



426 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. How many?  Again, this has been a while.  I would say 1 

approximately maybe six, and we gave cards to the lead person 2 

to, you know, if you can get anybody else signed up, go do 3 

so.   4 

Q. You gave cards to somebody who was the lead person to 5 

get other people signed up? 6 

A. Yes.  I believe that's the case.  Yes, ma'am.    7 

Q. Who was the lead person? 8 

A. I can't recall. 9 

Q. All right.  How long were you at the hotel for this 10 

meeting? 11 

A. 30 minutes to an hour maybe. 12 

Q. Did you give a presentation? 13 

A. I can't recall. 14 

Q. Okay.  And were there any H&M managers there at this 15 

meeting? 16 

A. No, ma'am.  I don't believe there were.  I mean, I 17 

wouldn’t know if they were, but I don't think so. 18 

Q. Did you get cards signed right at that meeting? 19 

A. Not at that moment.  You talk to them and I believe he 20 

took the cards back and then he gave them back to us.   21 

Q. Who took the cards back? 22 

A. The lead person. 23 

Q. Okay.  But you don't know the lead person's name. 24 

A. Not right offhand, I do not. 25 
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Q. Would that be documented anywhere? 1 

A. If it was, it --, but I don't see any -- 2 

Q. Sorry, I don't mean to interrupt you, but I missed a 3 

whole bunch of that.   4 

A. I wasn't the agent, and I reviewed his files and I 5 

couldn’t find it.  6 

Q. Okay.  So you met with some individuals and you gave 7 

them to the lead person to go back and sign.  Did the cards 8 

come back to you? 9 

A. To the local, Steve Jacobs, yes, ma'am.  10 

Q. Okay.  And just to be clear, the lead person, when you 11 

say lead person, you mean an employee of H&M.  12 

A. Yes, ma'am.  I do. 13 

Q. Was H&M actually operating the Yard in Chesapeake, 14 

Virginia at the time that these cards were signed? 15 

A. I wouldn’t know that.  16 

Q. Okay.  The cards came back to you.  If I showed it to 17 

you right now, would you be able to verify that they're the 18 

cards? 19 

A. I couldn't tell you if they were or were not. 20 

Q. Okay.  Well, let's try it.  I'm going to show you on the 21 

screen -- actually, give me one second.  Let me back that up.  22 

I'm going to show you on the screen General Counsel's Exhibit 23 

183.  It's already in evidence, but I'm only showing you a 24 

portion of it.  The portion I'm going to be showing you is GC 25 
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pages 1020, 1021, and 1022.  So I'll go back up to 1020 and 1 

take a look at these cards.   2 

A. Hello? 3 

Q. Do you recognize these cards? 4 

A. I recognize it as our cards. 5 

Q. Were these the cards, two of the initial cards that you 6 

got signed? 7 

 MR. FITZGERALD:  Objection. 8 

 THE WITNESS:  I would be lying to you -- 9 

 MR. FITZGERALD:  Mischaracterizes his prior testimony.  10 

He didn't say he got them signed.   11 

 MS. DUVALL:  Okay.  I'll rephrase.   12 

Q. BY MS. DUVALL:  Are these two of the cards of the 13 

initial cards that were provided to you by the lead person? 14 

 MR. FITZGERALD:  Objection; mischaracterizes his prior 15 

testimony.   16 

 MS. DUVALL:  He actually did testify that he got the 17 

cards from the lead person who gave it back to him.   18 

 JUDGE STECKLER:  Mr. Wright -- 19 

 MR. FITZGERALD:  No, he testified that Mr. Jacobs -- 20 

 JUDGE STECKLER:  Stop.  21 

 MR. FITZGERALD:  -- got them.  22 

 JUDGE STECKLER:  Don't argue.  Let's not have the cross 23 

colloquy here.  You have an objection, please address it to 24 

me.  Mr. Wright, in looking at these cards, can you say with 25 
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any certainty -- well, let me back up for a second.  You 1 

recognize these as cards for Local 822; is that correct? 2 

 THE WITNESS:  I do.   3 

 JUDGE STECKLER:  Is this something that your office 4 

keeps in the normal course of business? 5 

 THE WITNESS:  Yes.  6 

 JUDGE STECKLER:  But you have no independent 7 

recollection of these -- 8 

 THE WITNESS:  No, I would not -- 9 

 JUDGE STECKLER:  -- cards. 10 

 THE WITNESS:  -- have.  I don't deal with these 11 

individuals on a daily basis, so I would not know. 12 

 JUDGE STECKLER:  So you don't know whether the lead 13 

person gave them to Mr. Jacobs or not.  14 

 THE WITNESS:  No, I would not have.   15 

 JUDGE STECKLER:  Ms. Duvall.   16 

Q. BY MS. DUVALL:  Would you recognize that these were the 17 

cards that Mr. Jacobs passed onto you? 18 

A. I can't tell you if they were or were not. 19 

Q. Okay.  And just for completion purposes, I'm going to go 20 

to the next page.  Do you recognize if these cards were 21 

passed on to you by Mr. Jacobs? 22 

A. I couldn't tell you.  Honestly, I couldn’t tell you if 23 

they were or were not. 24 

Q. And one more page.  Do you recognize if these cards were 25 
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passed on to you by Mr. Jacobs? 1 

A. I can't.   2 

Q. What did you do with the cards when you got cards from  3 

Mr. Jacobs? 4 

A. I sent them to the NLRB. 5 

Q. You sent them to the NLRB? 6 

A. Or, excuse me, I apologize.  I mean, it's been two 7 

years.  If I didn't send them to NLRB, what I did was I told 8 

the Company that we have enough cards to recognize, you know, 9 

the bargaining unit, and the Company agreed to the fact.  10 

They recognized that we had enough people that wanted to be, 11 

you know, recognized by the Teamsters Union.  12 

Q. Okay.  So just to back up for a second just for clarity 13 

purposes, you did not send the cards to the NLRB. 14 

A. Sorry, I apologize.  That is typically what I do, but, 15 

no, not in this case. 16 

Q. And you said the Company, meaning H&M recognized that 17 

you had enough cards? 18 

A. Mm-hmm.   19 

Q. Is that a yes? 20 

A. Yes, ma'am.  I'm sorry. 21 

Q. Just for clarity purposes.  Um-hum and uh-uh is a really 22 

hard for the Court Reporter to take down later.  So how -- 23 

did you provide a copy of these cards to the Company, to H&M? 24 

A. I can't recall.  I mean, I probably made a copy of them 25 
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and sent it to them.  I can't -- this has been over three 1 

years.  I can't recall everything that I did three years ago, 2 

but I believe I sent them a copy of them or at least I sent 3 

them a letter and a copy of the cards and tell them we have 4 

enough members or employees that want to be recognized by a 5 

union.  6 

Q. Okay.  So does H&M have a card check agreement with 7 

Teamsters Local 822? 8 

A. I believe so.   9 

Q. Okay.  Does that card check agreement still exist today? 10 

A. I believe it should.   11 

Q. Okay.  Where would that card check agreement be? 12 

A. Clarify your question.   13 

Q. Where would it be kept by Teamsters Local 822? 14 

A. I mean, what do you mean, in a letter form?  I don't 15 

understand your question. 16 

Q. Well, you just said you had a card check agreement.  So 17 

is it in writing or was it oral? 18 

A. It could have been oral or in writing.  I don't know. 19 

Q. You don't know sitting here today whether -- what form 20 

the card check agreement was. 21 

A. No, I do not. 22 

Q. Okay.  Do you deal with a lot of card check agreements 23 

in your position? 24 

A. No, I do not. 25 
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Q. Is this the only card check agreement you deal with, 1 

have dealt with in your position? 2 

A. I can't say that, but I'm telling you I don't do a lot 3 

of card check agreements.   4 

Q. Okay.  But you don't recall, even though you don't deal 5 

with a lot of them, you don't recall this specific card check 6 

agreement.  7 

A. I'm the principal officer of the Local.  I don't -- I 8 

can't recall.  We deal with a lot of card check agreements.  9 

I mean, I can tell you that UPS Freight was a card check 10 

agreement.  I can tell you that Head Dairy was a card check 11 

agreement, but I'm the president of the Local.  I don't 12 

typically deal with this on a day-by-day basis.   13 

Q. Prior to going out with Mr. Jacobs to meet with the lead 14 

man and some other employees -- 15 

A. Mm-hmm.   16 

Q. -- of H&M, did you ever meet with a gentleman names 17 

Charles Connors from H&M? 18 

A. Before or after I met with Steve Jacobs? 19 

Q. Before -- I'm trying to focus you on the time period 20 

before or after you went and spoke with the employees and the 21 

lead man. 22 

A. No.   23 

Q. No.  Okay.  So after you went and spoke with the 24 

employees and the lead man, did you ever meet with Charles 25 
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Connors? 1 

A. After the fact I did. 2 

Q. Do you know when you met with Charles Connors? 3 

A. I can't recall.   4 

 MS. DUVALL:  Your Honor, I'm going to show Mr. Wright a 5 

copy of Respondent's Exhibit H.  I double checked, but I 6 

believe it's already in evidence.  Yes, it is.   7 

Q. BY MS. DUVALL:  Mr. Wright, go ahead and take a look.  8 

This is Respondent's Exhibit H.   9 

A. Mm-hmm.   10 

Q. Do you recognize this document? 11 

A. I'm -- not right off hand, but it's accurate obviously.  12 

Go ahead.  13 

Q. Is this -- was this your signature block saying it was a 14 

pleasure -- James Wright, president? 15 

A. Mm-hmm.   16 

 JUDGE STECKLER:  Is that a yes? 17 

Q. BY MS. DUVALL:  Did you --  18 

 THE WITNESS:  Yes, ma'am.  I'm sorry.  I didn't mean to 19 

say um-hum.  Yes.  20 

Q. BY MS. DUVALL:  Did you send this email to Mr. Connors? 21 

A. Not me, but my admin may have sent it.  22 

Q. Okay.  Your -- did your admin meet with Mr. Connors? 23 

A. No.  24 

Q. Okay.  So this was sent on your behalf? 25 



434 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes.   1 

Q. And have you seen this email before today? 2 

A. Probably at 1/11, 2019.   3 

Q. Does that refresh your recollection of when you met with 4 

Mr. Connors?  Was it on or around January 11, 2019? 5 

A. Sure.  It's possible. 6 

Q. Okay.  But you're not sure sitting here today? 7 

A. If that's the email, then I agree with what you're 8 

saying, yes.   9 

Q. How many times did you meet with Mr. Connors? 10 

A. 1 time. 11 

Q. Okay.  So if it was around January 11, 2019, that would 12 

be the only time? 13 

A. Yes, ma'am.    14 

Q. Okay.  And you said there was a recognition.  They 15 

did -- H&M did recognize Teamsters Local 822? 16 

A. Yes.  I believe so.  Yes, ma'am.    17 

Q. Okay.  And how was that recognition conveyed to 18 

Teamsters Local 822? 19 

A. Either by phone or -- I can't recall.  Yeah, I believe 20 

by phone or email or a letter in the mail, I believe.  I -- 21 

again, this has been almost three years, so I can't give you 22 

an honest explanation or honest answer on how it happened, 23 

but he did recognize us. 24 

Q. Okay.  So just so I'm clear, you're not sure when you 25 
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met with Mr. Connors.  You're -- right?  You're not sure when 1 

you met with him. 2 

A. Mm-hmm.   3 

Q. And you're not -- is that a correct?  Yeah?  4 

A. Yes. 5 

Q. Okay.  And you're not sure if you ever provided a copy 6 

of the cards to H&M on which you were -- Teamsters Local 822 7 

was seeking recognition? 8 

A. Yes.  Unsure. 9 

Q. And you're not sure how that recognition was 10 

communicated to you? 11 

A. I'm unsure right now, three years later I'm unsure.  I 12 

mean, I can't be clear about my answers.  I don't want to 13 

perjure myself, so I'll just really be as clear as possibly 14 

with you.  It's been three years.  I'm unsure.   15 

Q. Well, are you sure that you met with employees at a 16 

hotel of H&M? 17 

A. Oh, yeah, I can remember that.  18 

Q. Okay.  But you can't remember which employees. 19 

A. No, I cannot. 20 

Q. And you cannot remember when that occurred.  21 

A. No.   22 

Q. And you cannot remember how many employees were there. 23 

A. No, I cannot. 24 

Q. And you cannot remember if the Norfolk operation, that 25 
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H&M had actually started that operation at the Norfolk Yard 1 

at the time you met with those employees. 2 

A. No, ma'am.  3 

Q. Did you reach a bargaining agreement with H&M for -- 4 

that covers the Norfolk Yard? 5 

A. We did some negotiations.  Negotiating, yes, ma'am, we 6 

did, and then we reached an agreement.  7 

Q. Okay.  And if I showed you that agreement, would you 8 

recognize it? 9 

A. I believe so.  10 

Q. Okay.   11 

 MS. DUVALL:  I'm going to show Mr. Wright General 12 

Counsel's Exhibit 55.   13 

Q. BY MS. DUVALL:  Now this document's already into 14 

evidence, so I'm going to show you -- I'm going to scroll 15 

through.  It's quite a number of pages, so if you need me to 16 

stop or go back, please let me know.  I'm not asking you to 17 

authenticate the document, just if you recognize it.  Was 18 

that your signature right there? 19 

A. Yes.   20 

Q. So do you recognize General Counsel's Exhibit 55? 21 

A. Yes, I do. 22 

Q. And what is it? 23 

A. Collective-bargaining agreement, two parties. 24 

Q. Okay.  Which two parties? 25 
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A. H&M and Teamsters Local 822.   1 

Q. Is this the bargaining agreement that you negotiated? 2 

A. Mm-hmm.   3 

 JUDGE STECKLER:  Is that a yes? 4 

 THE WITNESS:  Yes, ma'am.  I'm sorry.  I apologize.  5 

Yes. 6 

Q. BY MS. DUVALL:  And how did you negotiate the bargaining 7 

agreements?  Did you meet in person? 8 

A. We discussed it over the phone. 9 

Q. How many versions of the bargaining agreement were 10 

exchanged between Teamsters Local 822 and H&M? 11 

A. Can you clarify your question?  I mean, what do you 12 

mean? 13 

Q. Well, typically in bargaining negotiations, the parties 14 

pass back different versions of proposals before they reach 15 

an agreement.  How many proposals were exchanged? 16 

A. I can't recall, but there were proposals exchanged.  17 

Q. More than one? 18 

A. More than one I believe. 19 

Q. You didn't just sign the first document Mr. Connors sent 20 

to you? 21 

A. No, I did not.   22 

 MS. DUVALL:  Your Honor, if I could have a moment to 23 

confer with Ms. Eitzen.   24 

 JUDGE STECKLER:  Yes, because I do want to ask 25 
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Mr. Wright, did you have bargaining notes you maintained in 1 

this process? 2 

 THE WITNESS:  I wasn't the only person involved.  Steve 3 

Jacobs was.   4 

 JUDGE STECKLER:  Okay.  But did you keep bargaining 5 

notes? 6 

 THE WITNESS:  I can't -- yeah, I believe I did, yeah, 7 

but Steve Jacobs had all the notes.   8 

 JUDGE STECKLER:  After -- Mr. Jacobs is no longer with 9 

822, correct? 10 

 THE WITNESS:  No, ma'am, he's not.   11 

 JUDGE STECKLER:  What happened to his documents once he 12 

left 822? 13 

 THE WITNESS:  I checked his files the other day and I 14 

couldn’t find anything -- well, I found some things, but it 15 

wasn't anything that was, you know, pertinent to what we're 16 

about to discuss today.  17 

 JUDGE STECKLER:  Okay.  We can go off the record for 18 

about two minutes here.   19 

 MS. DUVALL:  Thank you.  Mr. Barham --  20 

 JUDGE STECKLER:  Go --  21 

 MS. DUVALL:  I was just going to ask Barbara if we could 22 

go into a breakout room with -- 23 

(Off the record from 4:53 p.m. to 5:03 p.m.) 24 

 JUDGE STECKLER:  Thank you. Ms. Belt. 25 
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Q. BY MS. DUVALL:  Mr. Wright, if you could unmute 1 

yourself.  Okay.  All right, so back before we went on a 2 

slight break, you had indicated that you'd reviewed files of 3 

Mr. Jacobs.  What documents did you specifically review? 4 

A. Files he left behind. 5 

Q. And were any of them related to H&M? 6 

A. Some.  7 

Q. Okay.  And what was in those files? 8 

A. Seniority lists, contract, disciplinary action.  9 

Q. There was a disciplinary action in there? 10 

A. I believe so. 11 

Q. Okay.  So as the president of Teamsters Local 822, and I 12 

know you're not the custodian of records, but as the 13 

president, do you recall getting a subpoena in this matter to 14 

produce documents to -- for this proceeding? 15 

A. I did. 16 

Q. Okay.  And did you assist Mr. Keating and Mr. Sawyer in 17 

gathering those documents? 18 

A. What do you mean by that? 19 

Q. Did you look for any documents responsive to the 20 

subpoena and provide them to Mr. Sawyer or Mr. Keating? 21 

A. That's why I looked at Steve Jacobs' file.  I didn't 22 

find anything.  23 

Q. Okay.  Well, did you provide the file that you just said 24 

had records related to H&M over to Mr. Keating or Mr. Sawyer? 25 
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A. Everything that I provided -- everything that I saw they 1 

already had. 2 

Q. Did you actually provide that file physically over to 3 

either of them? 4 

A. No, I did not. 5 

Q. Okay.  Was there anything else in Mr. Jacobs' records 6 

related to the Norfolk Yard? 7 

A. No, ma'am.  8 

Q. All right.  Now you mentioned the bargaining notes that 9 

was a couple of years ago.  You had a couple sessions of -- 10 

just a couple of exchanges of bargaining proposals in order 11 

to reach the contract in this case between H&M and Teamsters 12 

Local 822; is that right?  You exchanged a few proposals? 13 

A. Yes, ma'am.  I believe so. 14 

Q. And how were those proposals exchanged? 15 

A. I can't recall.  It could have been verbal, faxed. 16 

Q. Did you check your files to look for those proposals? 17 

A. I did, but what I'm trying to explain is I wasn't a 18 

business agent, so everything that I did or Steven Jacobs 19 

did, he would have had because if I'm not the business agent 20 

for that particular company.  Typically when we negotiate the 21 

contract, we pass it over to the person that's handling the 22 

company.  Steve Jacobs was the business agent at the time, so 23 

I wouldn’t have had nothing.   24 

Q. Okay.  But did you check your own files? 25 
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A. I did, but I didn't have them.  That's why I went to his 1 

file cabinet. 2 

Q. But you didn't give a copy of the file you found over to 3 

Mr. Sawyer or Mr. Keating.   4 

A. Because there was nothing in there that they didn't 5 

already have.  6 

Q. Okay.  And how do you know that they had everything that 7 

was in that? 8 

A. Because we already emailed or faxed Justin Keating 9 

everything we had when we first got notified about this maybe 10 

a year ago.  There was nothing different.  11 

Q. Okay.   12 

A. Whatever the case may have been. 13 

Q. So when you got the subpoena for this case, you didn't 14 

go and try to find anything else that might be responsive to 15 

the subpoena. 16 

A. Yeah, I did.  That's why I told you I went into  17 

Steve Jacobs' file to look. 18 

Q. Okay.  And did you know that Mr. Sawyer was going to be 19 

the custodian of records for this case, for Teamsters Local 20 

822? 21 

A. He's the secretary/treasurer.  He should be.  22 

Q. And you didn't think it was important that he have a 23 

copy of Mr. Jacobs' file prior to answering questions as the 24 

custodian of records. 25 
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A. No, because there was nothing in there but some 1 

disciplinary action and everything else he already had.   2 

Q. So you talked about H&M recognized Teamsters Local 822 3 

here, and at the time that recognition happened, how many 4 

employees were at the Norfolk Yard?  How many employees did 5 

H&M have? 6 

A. I couldn’t tell you definitely.  Definitely I could not 7 

tell you how many. 8 

Q. Did you know at that time how many they had? 9 

A. I do not -- I did not. 10 

Q. How did you know how many cards to base your request for 11 

recognition on? 12 

A. I don't recall.  That was three years ago. 13 

Q. You gave him a call and he told you how many cards he 14 

needed? 15 

A. I don't believe that was the case.   16 

Q. Well, how did you know when you reached the sufficient 17 

amount of cards? 18 

A. I can't recall.  Ma'am, with all due respect, that was 19 

three years ago.  I can't remember what I had for breakfast 20 

three years ago.  I can't recall how many members were there 21 

three years ago. 22 

Q. All right.   23 

A. It's 2019 or 2018 when we started.  No, 2019, so two 24 

years ago.  I can't recall. 25 
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Q. What's your normal practice for organizing a yard? 1 

A. Me personally or my business agents? 2 

Q. You personally as the president of Teamsters Local 822, 3 

what's the practice? 4 

A. Typically you don't go out and organize because I'm the 5 

president of the Local.  Typically my business agents go out 6 

and organize.   7 

Q. Okay.  And as the president of the Local, do you direct 8 

your business agents as to how to organize? 9 

A. Not on an everyday basis, no I do not. 10 

Q. Does Teamsters Local 822 have a general policy of how 11 

they organize yards? 12 

A. Yards or anyone? 13 

Q. Yards.  Let's start with yards.   14 

A. No, not necessarily so, no.   15 

Q. Do they have a -- does Teamsters Local 822 have a 16 

general policy of how they organize any employer? 17 

A. Yeah, we do.  We try to get 70 percent of the cards and 18 

then what we do is we have meetings or we go out and talk to 19 

the people and typically we send a letter to the Company and 20 

say we have enough of your members or employees, excuse me, 21 

who are interested in having a collective-bargaining 22 

agreement or they want to be in a union and then we sit and 23 

wait for the Company to say, okay, we recognize you as the 24 

bargaining unit or they say you need to go to NLRB and have 25 
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an election.  Typically that's the case.  Not always. 1 

Q. And typically do you turn over the cards, a copy of the 2 

cards that you're basing that demand for recognition on to 3 

the employer? 4 

A. If they recognize them or not? 5 

Q. Or when you're seeking recognition, do you turn over a 6 

copy of those cards to the employer? 7 

A. Not typically.  No, I don't believe so. 8 

Q. Okay.  But you did in this case. 9 

A. I don't know if we did or didn't. 10 

Q. Okay.  So you don't know what happened with those 11 

cards -- 12 

A. No. 13 

Q. -- for this case? 14 

A. I wasn't the agent at the time.   15 

Q. All right.  I believe you mentioned Mr. Jacobs retired 16 

in last 2018, is that accurate? 17 

A. Around that time, yes, ma'am. 18 

Q. Okay.  And the cards that I've showed you today, they're 19 

dated in 2019.  Was Mr. Jacobs still involved in organizing 20 

for Teamsters Local 822 after he retired? 21 

A. It may have been 2019 that he retired. 22 

Q. So you're not sure when he retired? 23 

A. Not 100 percent sure.  No, I'm not.   24 

Q. Okay.   25 
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 MS. DUVALL:  I have no further questions on direct at 1 

this time.  2 

 JUDGE STECKLER:  Mr. Esders. 3 

 MR. ESDERS:  Yes, I have some questions.   4 

DIRECT EXAMINATION 5 

Q. BY MR. ESDERS:  Mr. Wright, my name is Brian Esders.  6 

I'm the attorney for ILA, Local 1970.  I believe you 7 

testified that Local 822 learned of the organizing 8 

opportunity of the H&M employees in Norfolk from the IBT; is 9 

that correct? 10 

A. Yes.  11 

Q. Did you personally receive a call from the IBT about 12 

that organizing opportunity? 13 

A. I did. 14 

Q. And you said then that you did not lead the organizing; 15 

is that right? 16 

A. No, Steve Jacobs did.  17 

Q. How did Mr. Jacobs become responsible for the organizing 18 

of the H&M employees in Norfolk after you learned about the 19 

opportunity from the IBT? 20 

A. I told him about it.   21 

Q. Did you assign it to him? 22 

A. Yes. 23 

Q. Did you also assign -- did you make him the business 24 

agent at that time? 25 
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A. I did. 1 

Q. Okay.  All right.  Who's the business agent now? 2 

A. Currently? 3 

Q. Yes.  4 

A. James Seymore. 5 

Q. James Seymore.  When did Mr. Seymore become the business 6 

agent for H&M employees? 7 

A. Whenever Steve Jacobs retired.   8 

Q. In 2018, I believe? 9 

A. Well, I may not be correct about that.  It might have 10 

been 2019.   11 

Q. Did Mr. Jacobs retire during the organizing drive? 12 

A. No, he did not.   13 

Q. Did Mr. Jacobs retire before or after the contract with 14 

H&M was negotiated? 15 

A. He had to retire afterwards because he was the business 16 

agent.  17 

Q. Was that contract ratified by the membership? 18 

A. Yes.  19 

Q. Did you bring it to them for a vote? 20 

A. Steve Jacobs did.   21 

Q. I'm sorry, could you say again, what's the name of the 22 

person who's the current business agent? 23 

A. James Seymore, S-e-y-m-o-r-e. 24 

Q. Did you review his files to see if it had any documents 25 
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responsive to the NLRB's subpoena? 1 

A. I did, but he wouldn't have had anything, but we talked 2 

about it. 3 

Q. I mean, I'm asking did you review it?  Did you review 4 

his file? 5 

A. Review his file in reference to? 6 

Q. H&M.  7 

A. Totally? 8 

Q. Yes. 9 

A. No, I did not. 10 

Q. So isn't it possible that there are documents in his 11 

files for H&M that are responsive to the NLRB's subpoena? 12 

A. I wouldn’t think so, but it's possible because he came 13 

on much later after Steve Jacobs was already involved in it. 14 

Q. Okay.  Now you testified that you attended an organizing 15 

meeting at a hotel where some of the employees of H&M were 16 

staying; is that correct? 17 

A. Mm-hmm.   18 

Q. Is that a yes? 19 

 JUDGE STECKLER:  Is that a yes? 20 

 THE WITNESS:  Yes, sir.  21 

Q. BY MR. ESDERS:  Was it one meeting at a hotel or was 22 

there more than one meeting at a hotel? 23 

A. I attended one.  Steve Jacobs attended more than one.  24 

Q. How do you know Mr. Jacobs attended more than one?  Did 25 
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he tell you that or did you assign that to him?  How do you 1 

know he attended more than one meeting? 2 

A. Physically I wasn't there, but he told me he attended 3 

more than one.   4 

Q. Okay.  How long were the employees of H&M staying at 5 

that particular hotel? 6 

A. I don't know. 7 

Q. And the one meeting that you went to, how did you know 8 

that employees of H&M were staying at the particular hotel 9 

that you went to? 10 

A. I believe the IBT told me so.  11 

Q. Okay.  Do you know how the IBT was aware that H&M 12 

employees were staying at a particular hotel in the Hampton 13 

Roads area? 14 

A. I do not know that. 15 

Q. Okay.  When you went to meet with the employees, was 16 

that the first time Mr. Jacobs met with employees of H&M?  17 

Were you there for the first meeting? 18 

A. I can't recall.   19 

Q. Okay.  Now you did participate by phone call in some of 20 

the negotiation of the contract with H&M; is that correct? 21 

A. Yes, sir.    22 

Q. Okay.  And how many phone calls did you participate in? 23 

A. I honestly can't recall. 24 

Q. Were the phone calls with Mr. Chuck Connors,  25 
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Charles Connors? 1 

A. I believe you're correct, yes, sir.   2 

Q. Okay.  And did you discuss terms and conditions of 3 

employment for the H&M employees during that phone call or 4 

possibly multiple phone calls? 5 

A. I believe so. 6 

Q. Do you recall discussing terms other than wages and 7 

benefits during that phone call or phone calls? 8 

A. I believe so.   9 

Q. What terms and conditions other than wages and benefits 10 

do you recall discussing? 11 

A. I think one specifically is the Piedmont Grievance 12 

committee.   13 

Q. Now when you bargain contracts, it is the practice of 14 

Local 822 to communicate with employees who actually work 15 

there to determine what they want?   16 

A. Mm-hmm.   17 

Q. Is that a yes? 18 

 JUDGE STECKLER:  Is that a yes? 19 

 THE WITNESS:  Yes, I'm sorry.  Yes, yes.   20 

Q. BY MR. ESDERS:  Did you speak with employees of H&M 21 

during the negotiations or prior to the negotiation of their 22 

collective-bargaining agreement? 23 

A. Personally? 24 

Q. Yes. 25 
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A. Not me, no. 1 

Q. Did anyone from Local 822 speak with employees of H&M 2 

during the negotiations for their collective-bargaining 3 

agreement? 4 

A. Oh, I would have to say Steve Jacobs did because he was 5 

the --  6 

Q. Do you know that he did?  Did he report that to you? 7 

A. He reported some issues to me about it. 8 

Q. What issues did he report to you? 9 

A. That they wanted protections if they got discharged, and 10 

that subsequently had me to tell -- we needed to get involved 11 

in the Piedmont Grievance procedure. 12 

Q. Did he tell you which employees he spoke with, who 13 

expressed a concern about protection from discharge? 14 

A. No. 15 

Q. Did you explain the difference between the Piedmont 16 

Grievance procedure and traditional grievance with 17 

culmination and arbitration to the employees? 18 

A. No, I did not.  Not me personally.  19 

Q. Do you know whether or not Mr. Jacobs had that 20 

conversation with the employees? 21 

A. I can't say he did or didn't.   22 

Q. When you were negotiating the wages, were you able to 23 

determine what employees of the Company were making with the 24 

predecessor employer, ITS? 25 



451 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. I don't have any idea who the predecessor was. 1 

Q. Did you ask the -- did you ask any of the employees what 2 

they were making previously?   3 

A. No, because I wasn't dealing with the predecessor.  I 4 

was dealing with H&M.   5 

Q. Did you ask any of the employees who you met with at the 6 

hotel what their wage rate was? 7 

A. Currently or are you asking me to -- 8 

Q. Yes, I will say at any time, but let's start with at the 9 

time that you met with them, did you ask them what they were 10 

then making? 11 

A. I didn't personally, no.  I did not. 12 

Q. Do you know if anyone from 822 ever inquired with 13 

employees of H&M as to what their wage rate was before this 14 

contract was negotiated? 15 

A. Before the contract was negotiated. 16 

Q. Correct.  17 

A. Or with the -- 18 

Q. If you know. 19 

A. No, I'm thinking that Steve Jacobs would have, but I can 20 

tell you honestly, no, I cannot answer that question.  21 

Q. But do you know whether or not your collective-22 

bargaining agreement with H&M pays more or less than the 23 

individuals you met with at the hotel were then making as 24 

employees for H&M? 25 
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A. I wouldn’t know that, no. 1 

Q. You wouldn’t know if you negotiated pay cuts for 2 

employees based on what they were making at the time you met 3 

with them. 4 

A. I don't think we negotiated pay cuts, but I can't 5 

honestly say that because Steve Jacobs was the one that was 6 

dealing with the Company. 7 

Q. That's okay.  If you can't say for certain whether or 8 

not your union negotiated pay cuts for the employee, we can 9 

leave it at that.   10 

 MR. ESDERS:  I have no further questions.   11 

 JUDGE STECKLER:  Mr. Fitzgerald.   12 

 MR. FITZGERALD:  Yeah, I have a few questions, Your 13 

Honor.  Bear with me.  I've got to find a -- . 14 

CROSS EXAMINATION 15 

Q. BY MR. FITZGERALD:  Mr. Wright, you testified that you 16 

had a meeting with Chuck Connors before there was 17 

recognition; is that right? 18 

A. I believe so.  19 

Q. Okay.  I'm trying to pull up the email.  I'm having 20 

trouble finding it where you responded and said it was a 21 

pleasure to meet you, and your admin may have sent that; is 22 

that correct? 23 

A. Mm-hmm.   24 

 JUDGE STECKLER:  Is that a yes, Mr. Wright? 25 
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 THE WITNESS:  Yes, I'm sorry.  I apologize.  Yes.  1 

Q. BY MR. FITZGERALD:  And that email was sent on or about 2 

January 11.   3 

 MR. FITZGERALD:  Barbara, if you have that, could you 4 

put that up?  I'm having trouble locating where it is.   5 

 MS. EITZEN:  We could also ask Mr. Barham if he could 6 

pull it up.  Barbara is responsible for being able to make 7 

objections during the testimony, too.   8 

 MR. BARHAM:  Can you tell me which exhibit you would 9 

like, Mr. Fitzgerald? 10 

 MR. FITZGERALD:  It's an email from -- it's one of my -- 11 

I need to find it on my list.  It's Respondent Exhibit -- 12 

 JUDGE STECKLER:  Eight.   13 

 MR. FITZGERALD:  -- 8, thank you.   14 

 MR. BARHAM:  Okay.  I've got it up now.   15 

 MR. FITZGERALD:  Thank you.  That was faster. 16 

(Respondent's Exhibit 8 marked for identification.) 17 

Q. BY MR. FITZGERALD:  Mr. Wright, do you recall -- you 18 

sent this after your meeting with Mr. Connors, correct? 19 

A. Pardon? 20 

Q. You sent this after your meeting with Mr. Connors, 21 

correct? 22 

A. Yes, I believe so.  Yes.   23 

Q. Was it the day after? 24 

A. I don't know.   25 
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Q. Do you recall where you met with Mr. Connors? 1 

A. It was at Waterside, Norfolk, Virginia.   2 

Q. What's that? 3 

A. It's called Waterside, Norfolk, Virginia.  They have 4 

restaurants so on and so forth. 5 

Q. Were you at a restaurant? 6 

A. We were at Waterside.  We may have been at a restaurant.  7 

We were outside the restaurant.  I believe it was Waterside 8 

outside of Guy Fieri's, I believe, somewhere.   9 

Q. Okay.  Did you go into the restaurant with him? 10 

A. I know Johnny Sawyer and I were eating lunch there.  I 11 

believe.   12 

Q. You believe that you and Mr. Sawyer were at a restaurant 13 

and met with Mr. Connors, right? 14 

A. Yes.  I believe he came there.  Yes, sir.  15 

Q. Okay.  Do you know what time it was? 16 

A. I can't recall.  Lunch time, 12:00, 1:00. 17 

Q. Okay.  So you ate lunch together.  Did you eat together? 18 

A. No.  19 

Q. Did you have a drink? 20 

A. I was -- .  We may have.  I know Johnny Sawyer and I, 21 

and he came down and sat down, but he didn't eat I don't 22 

believe.  23 

Q. What'd you talk about? 24 

A. He said, if I recall correctly, he said he came in to 25 
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look at the facility and wanted to talk about, you know, at 1 

some point in time that we're going to negotiate a contract 2 

if -- again, that was two or three years ago.  I don't want 3 

to perjure myself, but I believe that's what he said.   4 

Q. Did you talk about card check or neutrality? 5 

A. I can't recall.  I don't think so.  There's a 6 

possibility, but I don't believe so.   7 

Q. Was Norfolk the first ramp you represented at Local 822? 8 

A. As far as? 9 

Q. As far as rail yard employees.  Were they first set of 10 

rail yard employees you represented in Local 822? 11 

A. Yes, sir.    12 

Q. Okay.  When you were negotiating the contract with  13 

Mr. Connors, you were aware that he had other contracts with 14 

other locals at the IBT, right? 15 

A. I believe Chicago and at one point in time I think 16 

Charlotte, North Carolina. 17 

Q. Did you get copies of those contracts as part of your 18 

negotiations preparations? 19 

A. Either I did it or Steve Jacobs did, one from Chicago. 20 

Q. Do you recall reviewing those as part of your 21 

negotiations prep? 22 

A. I did, and I believe Steve did as well. 23 

Q. Why'd you review those? 24 

A. To get an understanding of what these other units have 25 
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in their contract.   1 

Q. Is that -- for you? 2 

A. If we have other units across the country that we 3 

have -- that we're trying to organize, absolutely we do. 4 

Q. It makes it easier to bargain, right? 5 

A. Yes, sir.    6 

Q. Do you recall what local that contract was from in 7 

Chicago? 8 

A. I know it's Chicago.  I can't recall.   9 

 MR. FITZGERALD:  Mr. Barham, would you pick -- would you 10 

pull up GC Exhibit 182, please?  Page 792 of this.  I know 11 

it's bookmarked as well.  It's the final exhibit. 12 

 THE WITNESS:  Pardon me, I am a single man.  Can I pull 13 

something out of the oven for a second?   14 

 JUDGE STECKLER:  Sir, go ahead.  Just be right back, 15 

please.   16 

 THE WITNESS:  Thank you. 17 

 MR. BARHAM:  All right.  I think we're there now,  18 

Mr. Fitzgerald.   19 

 MR. FITZGERALD:  Thank you.  I appreciate it.   20 

Q. BY MR. FITZGERALD:  What's pulled up on the screen right 21 

now, Mr. Wright, is a contract between H&M International 22 

Transportation for Global 1 facility in Chicago.  It's with 23 

Teamster Local Union 710. 24 

A. Mm-hmm.   25 
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 JUDGE STECKLER:  Is that yes? 1 

 THE WITNESS:  Yes, yes, I'm sorry. 2 

Q. BY MR. FITZGERALD:  Do you recognize this document? 3 

A. It looks familiar.   4 

Q. Is this one you reviewed as part of your bargaining 5 

prep? 6 

A. I can remember Chicago.  I don't know what local it was 7 

out of, but I believe it was Chicago, yes. 8 

Q. Did you talk to anyone with 710 or the IBT when you were 9 

prepping for negotiations? 10 

A. I believe Steve Jacobs did or I did, or Johnny Sawyer 11 

did.  We did reach out and we did reach out to Local -- 12 

that's in Charlotte and asked them if they ever were involved 13 

with H&M.  I can't recall.   14 

Q. You were checking up on Chuck, weren't you? 15 

A. Yes, absolutely. 16 

Q. Okay.  And what'd they tell you, do you recall? 17 

A. They said he was labor friendly, you know, and they said 18 

we have contracts with him.  I know the guys in South 19 

Carolina a little better than I know the guys from Chicago 20 

and they told me, you know, he was labor friendly, but they 21 

lost the contract in South Carolina to some other non-union 22 

company.   23 

Q. Okay.  Do you know what happened to that local when they 24 

lost the contract? 25 
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A. No, I do not.   1 

Q. Did you see what's pulled up, GC Exhibit 55?  2 

Mr. Wright, you testified earlier that as part of bargaining 3 

you attempted to negotiate Piedmont Grievance language to the 4 

contract; is that right? 5 

A. Yes. 6 

Q. Okay.  Do you do that typically? 7 

A. I do.   8 

Q. Do employers always say yes to that language? 9 

 MS. DUVALL:  Objection; calls for speculation.  10 

Employers, you're going to have to be more specific.   11 

Q. BY MR. FITZGERALD:  Have employers in the past in your 12 

experience bargaining, Mr. Wright, rejected that language as 13 

part of a collective-bargaining negotiation? 14 

A. Yes, they have. 15 

Q. So not all contracts you've negotiated include the 16 

Piedmont Grievance committee language, right?   17 

A. Can you repeat yourself? 18 

Q. Not all contracts you've negotiated include the Piedmont 19 

Grievance committee language, right? 20 

A. No, they do not. 21 

 MR. FITZGERALD:  Okay.  Could you scroll down to page 13 22 

of this document, GC page 477, please?  Articles 9 and 10. 23 

Q. BY MR. FITZGERALD:  Mr. Wright, this is a page or some  24 

-- page from the agreement between 822 and H&M International 25 
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Transportation that's been entered into evidence in this 1 

matter.  Do you recognize this language? 2 

A. Yes, Piedmont Grievance language?  Yes, I do. 3 

Q. This is the language you proposed, right? 4 

A. Yes, it is. 5 

Q. As part of your bargaining with H&M, right? 6 

A. Correct.  7 

 MR. FITZGERALD:  Can you scroll down to Article 10, too, 8 

please?  Can you scroll up a little bit to show the Section 3 9 

and 4? 10 

Q. BY MR. FITZGERALD:  So Section 3 and 4 of Article 9, is 11 

that Piedmont Grievance committee language as well? 12 

A. Yes, sir.    13 

Q. Which you proposed? 14 

A. Yes.   15 

Q. As part of bargaining? 16 

A. Yes.  17 

 MR. FITZGERALD:  Can you scroll down to Article 10? 18 

Q. BY MR. FITZGERALD:  Do you recognize this language? 19 

A. I do. 20 

Q. And this is two more Piedmont Grievance committee 21 

language that you proposed right here? 22 

A. It is.  23 

Q. Okay.  And H&M accepted this as part of negotiations, 24 

right? 25 
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A. They did. 1 

Q. But not all employers do, right? 2 

A. They don't.  3 

Q. All right.   4 

 MR. FITZGERALD:  Can we go to the final page of this 5 

exhibit?  Strike that.  I'm good.  I don't have any other 6 

questions, thank you.   7 

 JUDGE STECKLER:  And, Ms. Duvall, do you have redirect? 8 

 MS. DUVALL:  Just a couple, just a couple.  I want to 9 

cover a couple of things. 10 

REDIRECT EXAMINATION 11 

Q. BY MS. DUVALL:  Mr. Wright, you were asked by  12 

Mr. Fitzgerald about your communications with Local 710; is 13 

that right? 14 

A. I believe, yes.  It was Chicago.  I didn't know what 15 

local it was.  16 

Q. Okay.  Out of Chicago.  And you said you remember 17 

specifically in that conversation that they said they were 18 

labor friendly and had contracts with H&M.   19 

A. Yeah, I believe so.  I know definitely South Carolina 20 

said it.  21 

Q. Okay.  And those conversations were also two years ago; 22 

is that right? 23 

A. Yeah, um-hum. 24 

Q. And so you can remember those conversations? 25 
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A. I can. 1 

Q. But you can't remember how many cards you collected or 2 

had collected for you. 3 

A. No, I cannot. 4 

Q. And you can't remember how the cards were transmitted to 5 

H&M.  6 

A. No. 7 

Q. Okay.  And you talked -- you were asked about this 8 

Piedmont Grievance committee language in the bargaining 9 

agreement; is that right? 10 

A. Yes. 11 

Q. And you recognize that from other contracts or from this 12 

contract?  Sorry, we're losing your volume a little bit.   13 

A. Now? 14 

 JUDGE STECKLER:  If you could speak up just a little 15 

bit, Mr. Wright.   16 

 THE WITNESS:  Now?  Now? 17 

 JUDGE STECKLER:  That's a little bit better.  Ms. Belt, 18 

how about for you? 19 

 COURT REPORTER:  I can't hear anything.   20 

 THE WITNESS:  Can you hear me? 21 

 COURT REPORTER:  Okay.  I do hear, but it's very faint. 22 

 THE WITNESS:  Can you hear me? 23 

 COURT REPORTER:  Can you try muting yourself and then 24 

unmuting yourself again?   25 
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 THE WITNESS:  How about now?  Can you hear me? 1 

 COURT REPORTER:  It's a little bit better.   2 

 MR. ESDERS:  Mr. Wright, can you try adjusting your 3 

volume on your laptop? 4 

 THE WITNESS:  I just did that.  How about now?  Can you 5 

hear me? 6 

 JUDGE STECKLER:  I can hear you, but apparently not very 7 

many people can.   8 

 THE WITNESS:  Can you hear me now? 9 

 JUDGE STECKLER:  Better. 10 

 MS. DUVALL:  Better, but -- 11 

 JUDGE STECKLER:  Ms. Belt, how are you -- 12 

 COURT REPORTER:  It's still very faint.  I'm wondering 13 

if he could maybe leave and then re-enter if that's not too 14 

much of a hassle.  Sometimes that helps with the audio 15 

resetting.  16 

 JUDGE STECKLER:  At the bottom of your screen -- have 17 

you been doing Zoom meetings, Mr. Wright?  Okay.  Now we've 18 

lost your voice all together.  If you hit down at the bottom 19 

right the leave button, and then hit your link to come back 20 

in, we'll give that a shot.   21 

 MS. DUVALL:  And, Your Honor, while he's working on 22 

that, if we're still on the record -- 23 

 JUDGE STECKLER:  Yes.  24 

 MS. DUVALL:  -- I do want to raise that I am going to 25 
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move to enter General Counsel's Exhibit 185, which was the 1 

subpoena, based on Mr. Wright's testimony here.  I do believe 2 

that there were production problems.  I can either recall 3 

Mr. Sawyer to verify that he never got that file from 4 

Mr. Wright, but it sounds from Mr. Wright's testimony that 5 

that was never turned over to either Mr. Sawyer or 6 

Mr. Keating.   7 

 JUDGE STECKLER:  Any objections to entering 185 while 8 

he's coming back in? 9 

 MR. ESDERS:  No objection.   10 

 MR. FITZGERALD:  No.   11 

 JUDGE STECKLER:  General Counsel 185 is admitted. 12 

(General Counsel's Exhibit 185 received in evidence.) 13 

 JUDGE STECKLER:  While we're also waiting for him, do we 14 

want to talk about starting time for tomorrow?  Is 9:30 15 

Eastern still good for everybody? 16 

 MS. DUVALL:  Yes, Your Honor.    17 

 MR. ESDERS:  Yes.  18 

 JUDGE STECKLER:  Okay.   19 

 MR. FITZGERALD:  I'm going to let Mr. John Doe that he's 20 

not going today.  He may still be in the waiting room.  21 

 JUDGE STECKLER:  That would be a good idea. 22 

 MR. FITZGERALD:  Okay.  Thank you.    23 

 MS. DUVALL:  You have to hit unmute.  No.  24 

 MR. ESDERS:  So he's totally gone.  25 
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 MS. DUVALL:  Yeah.  I only have one more question and I 1 

can move on from it, but I don't know if anybody else did.  2 

 JUDGE STECKLER:  Was it a yes or no question? 3 

 MS. DUVALL:  It was going to be more complicated, but 4 

it's so -- it doesn't matter that much.  I can move on from 5 

it.  It's just -- but also if Mr. Esders or Mr. Fitzgerald 6 

were going to come back around, I don't know.   7 

 JUDGE STECKLER:  Mr. Fitzgerald is shaking his head no.  8 

Mr. Esders? 9 

 MR. ESDERS:  No.   10 

 JUDGE STECKLER:  Well, Mr. Wright, since we're having 11 

cell difficulties, can you hear us?  Okay.   12 

 THE WITNESS:  Yes.  13 

 JUDGE STECKLER:  Oh, now I can hear you, okay.  But 14 

Ms. Belt is still having problems.  What we're going to do is 15 

allow you to --, so-to-speak.  Please do not discuss your 16 

testimony with anybody until after the hearing is over.  The 17 

hearing is probably not going to be done until at least 18 

March -- 19 

 THE WITNESS:  Okay.   20 

 JUDGE STECKLER:  -- so just to let you know that, but 21 

please follow this order for this period of time, and if you 22 

have questions about whether the hearing is over, you can 23 

check with Mr. Keating.  So, Mr. Wright, you are being 24 

excused for this time.  Thank you for your time.   25 
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 THE WITNESS:  Thank you.    1 

 JUDGE STECKLER:  And for the rest of us, we've already 2 

discussed getting together tomorrow at 9:30 Eastern, so any 3 

other matters before we go off the record? 4 

 MS. DUVALL:  No, Your Honor.   5 

 MR. FITZGERALD:  No, Your Honor.   6 

 JUDGE STECKLER:  I think, then, we are done for the day.  7 

Thank you for joining me for this long period of time and 8 

I'll see you in the morning.  Off the record.   9 

(Whereupon, at 5:41 p.m., the hearing in the above-entitled 10 

matter was continued, to resume Wednesday January 27 at 9:30 11 

a.m.) 12 

 13 

 14 

 15 

 16 

 17 
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 24 

 25 
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CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), Region 05, in the 3 

matter of H&M INTERNATIONAL TRANSPORTATION, INC., Case No. 4 

05-CA-241380, on January 26, 2020, was held according to the 5 

record, and that this is the original, complete, and true and 6 

accurate transcript that has been compared to the recording, 7 

at the hearing, that the exhibits are complete and no 8 

exhibits received in evidence or in the rejected exhibit 9 

files are missing. 10 

 11 

 12 

       13 

      _____________________________ 14 

      Kelsea Belt 15 

      Official Reporter 16 

 17 

 18 
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 20 

 21 

 22 

 23 

 24 

 25 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 05 
        
       | 
In the Matter of:    | 
       | 
H&M INTERNATIONAL TRANSPORTATION, | 
INC.,      |  
       |  
     Respondent,  |   
 and      | 
       |     
       |    Case No. 05-CA-241380 
INTERNATIONAL LONGSHOREMEN'S  | 
ASSOCIATION, LOCAL 1970, AFL-CIO, | 
       | 
     and       | 
        | 
       | 
TEAMSTERS LOCAL UNION No. 822, | 
a/w THE INTERNATIONAL BROTHERHOOD | 
OF TEAMSTERS,     |           
       |    
       | 
     Party in Interest. |  
       | 
        
 
 The above-entitled matter came on for hearing pursuant 

to notice, before SHARON LEVINSON STECKLER, Administrative 

Law Judge, via videoconference, on Wednesday, January 27, 

2021, at 9:30 a.m.  
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 20 
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 29 
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    31 
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 1301 McKinney Street, Suite 1900 34 
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 38 
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A P P E A R A N C E S (cont.) 1 
 2 
Also Present: 3 
  4 
 Jeff Barham, baliff, NLRB  5 
 6 
 7 
 8 
 9 
 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 

26 



470 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

I N D E X 1 
               VOIR 2 
WITNESSES            DIRECT  CROSS   REDIRECT  RECROSS  DIRE 3 
 4 
Christopher Lucas    473  523       --    --      --  5 
       601     6 
 7 
Darryl Halsey     554  604      633   --      --  8 
            637   9 
 10 
Michelle Clarke    639  673   --    --      --  11 
 12 
 13 
  14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 

 25 
26 
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 E X H I B I T S 1 

EXHIBIT              FOR IDENTIFICATION     IN EVIDENCE  2 

GENERAL COUNSEL'S  3 

 GC-13       665      667  4 

 GC-15       586      587 5 

 GC-18       514      516 6 

  7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 
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 20 

 21 

 22 

 23 

 24 
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P R O C E E D I N G S 1 

       (Time Noted:  9:30 a.m.) 2 

 JUDGE STECKLER:  Okay.  On the record please. 3 

 Good morning.  This is the third day of H&M, Case 5-CA-4 

241380.  Any preliminary matters this morning before we get 5 

the first witness? 6 

 MS. EITZEN:  None from the General Counsel. 7 

 MR. FITZGERALD:  None from Respondent. 8 

 MR. ESDERS:  None from Charging Party. 9 

 JUDGE STECKLER:  Okay.  The GC may call her first 10 

witness.   11 

 MS. EITZEN:  Yes, Thank you, Your Honor.  I call 12 

Mr. Christopher Lucas.   13 

 JUDGE STECKLER:  Okay.  Mr. Lucas, can you unmute your 14 

phone?  Thank you.  Can you hear us okay? 15 

 MR. LUCAS:  Yes. 16 

 JUDGE STECKLER:  Okay.  I'm Judge Steckler.  First, I'm 17 

going to swear you in.  Could you raise your right hand 18 

please?  19 

(Whereupon,  20 

CHRISTOPHER LUCAS 21 

was called as a witness by and on behalf of the General 22 

Counsel and, after having been first duly sworn, was examined 23 

and testified as follows:) 24 

 JUDGE STECKLER:  Please state your name and spell it for 25 
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the record? 1 

 THE WITNESS:  Christopher Lucas, C-h-r-i-s-t-o-p-h-e-r, 2 

L-u-c-a-s. 3 

 JUDGE STECKLER:  Okay.  Mr. Lucas, because we're on 4 

Zoom, there's a few little housekeeping matters we have to 5 

discuss.  First is, is there anyone in the room with you? 6 

 THE WITNESS:  No. 7 

 JUDGE STECKLER:  Okay.  Do you have any documents in 8 

front of you? 9 

 THE WITNESS:  No. 10 

 JUDGE STECKLER:  Okay.  One thing to keep in mind is 11 

that as we proceed with your testimony, one party or another 12 

or more than one may object to a question.  Please hold off 13 

on answering the question until I rule on the objection.  14 

That way we make sure that there's no audio lag, and we get a 15 

cleaner record that way, okay. 16 

 THE WITNESS:  Okay.   17 

 JUDGE STECKLER:  All righty.  Ms. Eitzen, are you 18 

questioning this morning? 19 

 MS. EITZEN:  Yes. 20 

 JUDGE STECKLER:  Okay.  Please proceed.   21 

 MS. EITZEN:  Thank you.   22 

DIRECT EXAMINATION 23 

Q. BY MS. EITZEN:  Good morning, Mr. Lucas.   24 

A. How you doing? 25 
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Q. Good.  Mr. Lucas, where are you located today? 1 

A. My home in Virginia Beach. 2 

Q. Okay.  Is anyone else in the home with you right now? 3 

A. My wife. 4 

Q. And what technology device are you using to testify 5 

with? 6 

A. My iPhone. 7 

Q. Okay.  And earlier when you said your wife was in the 8 

home, is she in the room with you? 9 

A. No. 10 

Q. Okay.  And do you have any documents open on your iPhone 11 

at this time? 12 

A. No. 13 

Q. Okay.  So I'm going to ask you not to look at any 14 

documents unless they're being shown to you on the Zoom 15 

platform as part of this hearing today.   16 

A. Okay.   17 

Q. Are you familiar with Norfolk Portlock and Terminal Load 18 

Yard that's located at 1710 Atlantic Avenue in Chesapeake, 19 

Virginia? 20 

A. Yes. 21 

Q. And what name do you know that location by? 22 

A. Formerly ITS.  It's now H&M. 23 

Q. Okay.  In my questions, I'm going to be referring to 24 

that location as the Portlock Yard. 25 
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A. Okay.   1 

Q. Have you ever worked at the Portlock Yard? 2 

A. Yes. 3 

Q. And approximately how many years in total did you work 4 

at the Portlock Yard? 5 

A. Thirteen. 6 

Q. And can you tell me the range of years that you worked 7 

there? 8 

A. May '06 to May 2019.  No, I'm sorry.  May 2018.  Oh, no, 9 

I'm sorry.  May -- I'm sorry.  I'm a little nervous.  May '06 10 

to January of 2019. 11 

Q. And are you currently working at the Portlock Yard? 12 

A. No. 13 

Q. And during those approximately 13 years that you worked 14 

at the Portlock Yard, did you work for one employer or more 15 

than one employer? 16 

A. More than one. 17 

Q. Okay.  Who was the employer that you worked for at the 18 

Portlock Yard? 19 

A. Caliber Intermodal.  That was my first employer. 20 

Q. Okay.  And approximately what time period did you work 21 

for Caliber Intermodal? 22 

A. That was from May of '06 to May of '15. 23 

Q. And did you work for another employer after Caliber 24 

Intermodal? 25 



476 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes, ITS.  That was from June 1, '15 to January of '19. 1 

Q. And with respect to your job when you were employed with 2 

Caliber, what was your job title? 3 

A. Starting off with Caliber, I was first a groundsman and 4 

then I became a yard jockey driver. 5 

Q. And when you were a groundsman at Caliber, what were 6 

your job duties? 7 

A. Climbing up on the rail cars to put the IBCs, those are 8 

locks in the boxes so you could stack the freight containers 9 

up on the rail cars and make sure they was locked and secured 10 

and the containers are placed firmly on the rail cars. 11 

Q. And when you were a yard jockey driver at Caliber, what 12 

were your job duties? 13 

A. I was in the truck transporting freight containers from 14 

inbound Norfolk Southern trains, transport them in the Yard, 15 

transporting freight containers from the Yard itself onto 16 

where the rail cars is at from the train operator to a hoist 17 

to the rail cars. 18 

Q. And did you perform the duties simultaneously or were 19 

you at one point a groundsman and then later became a yard 20 

jockey driver? 21 

A. For Caliber, I became a groundsman first and then became 22 

a yard jockey driver. 23 

Q. Okay.  And do you remember how much after you were a 24 

groundsman that you then became a yard jockey driver? 25 
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A. Say about a year and a half. 1 

Q. And what equipment did you use when you were working as 2 

a groundsman at Caliber? 3 

A. Really no equipment.  Just IBCs.  Those are the locks 4 

for rail cars.  That's pretty much it. 5 

Q. And then when you worked as a yard jockey driver at 6 

Caliber, what equipment, if any, did you use? 7 

A. The hostler trucks that we call them, the hostler 8 

trucks.  They have a fifth wheel and everything that hook up 9 

to chassis, freight containers to pull, as like an over-the-10 

road driver, something similar but smaller.   11 

Q. And who did you report to when you worked for Caliber 12 

Intermodal? 13 

A. I reported to a supervisor named Mitch, James Mitchell 14 

and Anthony Lee. 15 

Q. And do you recall what Mr. Mitchell's job title was? 16 

A. He was the terminal manager and Anthony Lee was 17 

operations manager. 18 

Q. Did Mr. Lee's title change during the time that you 19 

worked for Caliber Intermodal? 20 

A. Yes, he became the terminal manager when Mr. Mitchell 21 

resigned from the company. 22 

Q. Do you remember approximately when that happened? 23 

A. About 2010 I would say. 24 

Q. And when was it that your employment with Caliber 25 
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Intermodal ended? 1 

A. May 31 of 2015. 2 

Q. And why did your employment end with Caliber Intermodal? 3 

A. Because they did not renew the contract and the contract 4 

went up for bid and ITS won the bid.  So that was the new 5 

company coming in. 6 

Q. And were you later hired by ITS? 7 

A. Yes.  8 

Q. At the time that Caliber was leaving, was ending its 9 

contract, did you know that you were going to be hired by 10 

ITS? 11 

A. Yes. 12 

Q. Approximately when did you know that? 13 

A. About 2 weeks prior to May 31st.  That was Caliber's 14 

last day of business at that terminal.  So 2 weeks prior to 15 

that, I knew I was going to be working for ITS starting June 16 

1st.   17 

Q. And with respect to the transition of employment from 18 

Caliber to ITS, can you briefly describe the process that you 19 

went through to be hired by ITS? 20 

A. They came in and spoke with us in the break room, in the 21 

Company break room that we're all normally at when we're not 22 

working in the Yard.  They spoke with us and they had 23 

meetings at the hotel where we met after work for everybody 24 

to do applications, a company presentation, went over the 25 
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benefits and everything of that nature. 1 

Q. And who else was at these meetings with you? 2 

A. Everybody that worked for ITS.  Everybody, managers, 3 

hourly associates, everybody. 4 

Q. And were other employees from Caliber at those meetings 5 

as well? 6 

A. Yes, all of Caliber employees were there. 7 

Q. And you said that you knew about 2 weeks before 8 

Caliber's contract ended that you would be hired by ITS.  How 9 

did you know that?  Who told you that? 10 

A. They told us because we had did the applications, 11 

submitted them, went to the hotel for the presentations.  The 12 

only thing that would have stopped it is if your background 13 

was messed up.  If your background was clear, you was good to 14 

go.  You would start June 1st. 15 

Q. And did you miss any days of work during that transition 16 

of employment from Caliber to ITS? 17 

A. No, it was May 31st Caliber, I pulled their equipment.  18 

The next day, ITS was in there with their equipment and we 19 

were working. 20 

Q. And approximately how many employees did you work with 21 

at Caliber? 22 

A. A total anywhere probably between 15 to 20. 23 

Q. And do you know how many of those 15 to 20 employees 24 

that you worked with from Caliber you saw also working at ITS 25 
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with you? 1 

A. All of them. 2 

Q. And how would you describe your experience in the 3 

transition from Caliber to ITS? 4 

A. Very smooth, very smooth.  Everything, you know, was 5 

done in advance.  It wasn't any kind of panic like you're not 6 

going to have a job, you're going to miss days of work 7 

because like I said, once the 31st came, Caliber pulled out 8 

and the next day we were working for ITS.  So it was like no 9 

lapse in work or days off. 10 

Q. And what was the first day of work for you at ITS? 11 

A. First day of work was June 1, 2015. 12 

Q. What was your job title at ITS when you were hired? 13 

A. The title was first driver.  I was a yard jockey driver.   14 

Q. And did that change during your employment at ITS? 15 

A. The last year, I became a crane operator in the last 16 

year. 17 

Q. And as a yard jockey driver, was there any change in the 18 

work you had performed for Caliber and the work you were 19 

performing for ITS? 20 

A. No, it was the same, same work. 21 

Q. And how is it that you became a crane operator with ITS? 22 

A. I was allowed to go on the crane and be trained by the 23 

crane operators that we had at the time, and they would 24 

report to Anthony Lee, and he would have to sign off on it. 25 
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Q. Do you remember who the crane operators were who trained 1 

you at ITS? 2 

A. Darryl Halsey and Carlos Jones. 3 

Q. And do you remember how long the training took for you 4 

to become a crane operator at ITS? 5 

A. It was probably like a 3 to 4 month period.   6 

Q. So in the time period of focusing your attention towards 7 

the end of your employment with ITS, end of December, 8 

January, can you describe what a typical workday was like for 9 

you at ITS? 10 

A. We would go in sometimes between 4:30 or 5 in the 11 

morning, working until 3 or 4 o'clock that afternoon.  That 12 

was, you know, our normal schedule 5 days a week, you know.  13 

I believe my schedule at the time was Tuesday, no.  I worked 14 

Monday, I was off Tuesday, Wednesday, I worked Thursday, 15 

Friday, Saturday, Sunday.  And then if they needed help on 16 

those other 2 days, I would possibly go in and help out.  So 17 

it was anywhere between 50 to 60 hour work week. 18 

Q. And I'm sorry, what were your hours of work during that 19 

time? 20 

A. Anywhere from 4:30 to 4 o'clock or 5 in the morning to 4 21 

o'clock in the afternoon. 22 

Q. And what kind of equipment did you use when you were 23 

working for ITS as a driver? 24 

A. I was using their yard jockey trucks, hostler trucks. 25 
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Q. And can you describe what a hostler truck is and what it 1 

does? 2 

A. It's a truck with one seat in it.  It has a fifth wheel 3 

chassis.  So it's like a smaller version of a tractor 4 

trailer, very smaller version, has the fifth wheel to hook up 5 

the chassis, to raise, you know, to raise it up.  So it's a 6 

scaled down version of a tractor trailer. 7 

Q. And what is it that you're using that truck for?  What 8 

are you doing? 9 

A. Transporting freight containers throughout the Yard, 10 

transferring them to the -- where they're supposed to get 11 

loaded at on the rail cars or take them off the rail cars and 12 

parking them in the terminal yard for the over-the-road 13 

drivers to come get.   14 

Q. And when you were a crane operator for ITS, what 15 

equipment were you using? 16 

A. I was using their crane. 17 

Q. And can you describe what that crane is and what you 18 

were using it for? 19 

A. It's a hydraulic mobile crane, travel anywhere 20 

throughout the Yard, sort -- it's sort of like a real big 21 

forklift that can lift up those heavy freight containers and 22 

place them on the rail cars or even on chassis for the 23 

drivers to depart.  24 

Q. Did ITS require you to have a license or a certification 25 
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in order to become a crane operator? 1 

A. Yes, you had to have a OJT, on-the-job training and Tony 2 

had to sign off on the certification. 3 

Q. Okay.  So it was Anthony Lee who signed off on the 4 

certification? 5 

A. Yes. 6 

Q. What was your rate of pay with ITS at the time you were 7 

hired? 8 

A. 13.95. 9 

Q. And did that rate of pay change during your employment 10 

with ITS? 11 

A. Yes.  When I became crane operator, it moved to 16.78 or 12 

87. 13 

Q. And who did you report to at ITS? 14 

A. Anthony Lee. 15 

Q. And what was his job title? 16 

A. He was the terminal manager. 17 

Q. And did you report to Mr. Lee throughout the time that 18 

you worked for ITS? 19 

A. Yes. 20 

Q. And was there anyone below Anthony Lee? 21 

A. Leander Barrow. 22 

Q. And was Mr. Barrow's job title at ITS? 23 

A. Operations manager. 24 

Q. And you said you had previously worked with Mr. Lee at 25 
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Caliber? 1 

A. Yes. 2 

Q. About how many years in total would you say you worked 3 

with Mr. Lee? 4 

A. Are you speaking about Anthony Lee or Leander Barrow? 5 

Q. Oh, I'm sorry.  With Anthony Lee? 6 

A. From the start, from 2006. 7 

Q. Okay.  Up until your employment at ITS? 8 

A. Yes, and then it continued throughout, yes. 9 

Q. And what name did you use to call Anthony Lee at the 10 

jobsite? 11 

A. Tony. 12 

Q. And then you also mentioned Leander Barrow.  How many 13 

years had you worked with Mr. Barrow before ITS? 14 

A. The same, the same amount of time. 15 

Q. Where did Mr. Anthony Lee and Leander Barrow, where did 16 

they spend their time at the Portlock Yard during the 17 

workday? 18 

A. They would be in the office. 19 

Q. And where did you spend your workday at ITS? 20 

A. If I wasn't out in the rail yard working, we would be in 21 

the break room, directly across from the office. 22 

Q. And is the break room and the office in the same 23 

building or in a different building? 24 

A. Different building. 25 
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Q. And did you during your workday go into the office where 1 

Anthony Lee and Leander Barrow were? 2 

A. Yes. 3 

Q. And what would you go into that office for? 4 

A. Grab whatever paperwork we had as far as -- for what 5 

freight containers would be loaded up or paperwork for 6 

whatever freight containers were coming in that we had to 7 

take off and unload. 8 

Q. And who would give you that paperwork? 9 

A. Either one of those two or Alan, Alan Young, he would 10 

give it to us.  He was a gate clerk but he also did inventory 11 

of the Yard. 12 

Q. And other than Mr. Young -- I'm sorry.  Strike that.  13 

You testified that Alan Lee [sic] and Leander Barrow worked 14 

in that office; isn't that right? 15 

A. Yeah, Alan Lee and Tony. 16 

Q. Okay.  Other than those two individuals, who else worked 17 

in the office? 18 

A. You had gate clerks that they would be in the office and 19 

you had the human resources lady that worked in there. 20 

Q. Do you recall who the human resources lady was, her 21 

name? 22 

A. Her name was Melinda. 23 

Q. And do you recall about how many gate clerks worked for 24 

ITS? 25 
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A. Approximately about five. 1 

Q. Do you recall the names of any of the gate clerks in the 2 

time period towards the end of your employment with ITS? 3 

A. We had Ron Spencer, Michelle, Priscilla, Al was a gate 4 

clerk, but he also did inventory.  And that's all I can think 5 

of. 6 

Q. And you mentioned Priscilla.  Do you remember her last 7 

name? 8 

A. Not at the moment. 9 

Q. And what about, you mentioned Al.  Do you remember his 10 

last name? 11 

A. His last name was Young. 12 

Q. Do you know Mr. Young's job title, Mr. Alan Young? 13 

A. During that time it was a gate clerk and inventory. 14 

Q. And the paperwork that you picked up from that office, 15 

what was that paperwork for? 16 

A. It was either for what containers needed to be brought 17 

up to the rail car to the crane operator or paperwork of, you 18 

know, the freight, whatever freight that was coming in that 19 

we had to park in the terminal yard.  So it was either one or 20 

the two. 21 

Q. And how many times during the workday would you pick up 22 

paperwork? 23 

A. Multiple. 24 

Q. Okay.  And were there other crane operators that worked 25 
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for ITS when you were there close in time to the of your 1 

employment? 2 

A. No, just Darryl, Carlos.  Those were the main two.  3 

Darryl was the number one.  Carlos was number two, and I was 4 

the number three. 5 

Q. And did the three of you operate the cranes at the same 6 

time or were you alternating? 7 

A. No, it was on a basis of if somebody called out sick or, 8 

you know, was off that day.  So normally Darryl was the main 9 

crane operator and then if he was off, Carlos would operate, 10 

and if both of them was off for some type of emergency, then 11 

I would fill in and operate. 12 

Q. And when you were not operating the crane, what were you 13 

doing at the Yard? 14 

A. Driving, yard jockey. 15 

Q. Okay.  And you've mentioned gate clerks and you've 16 

mentioned the crane operators.  But were there any other 17 

types of employees working for ITS at the Portlock Yard? 18 

A. Yes.  You had crane mechanic and you also had chassis 19 

guys that did chassis repair work. 20 

Q. Do you recall how many crane mechanics worked for ITS at 21 

the Portlock Yard? 22 

A. You had one main crane mechanic. 23 

Q. Do you recall his name? 24 

A. Marcus. 25 
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Q. Do you recall how many chassis repair mechanics worked 1 

at the Portlock Yard for ITS? 2 

A. Three, three people. 3 

Q. Do you recall any of their names? 4 

A. Mike McManus, Jermaine and the other fellow's name is 5 

Rayeon. 6 

Q. Were there any groundsmen working for ITS at the 7 

Portlock Yard? 8 

A. If they had a new hire, they would put them on the 9 

ground, but not normally.  We would all take turns getting on 10 

the ground, you know.  We would just get out of our trucks 11 

and do the groundwork. 12 

Q. And you mentioned driver.  Were there any drivers at 13 

ITS? 14 

A. Yes, yes, there were other drivers. 15 

Q. Okay.  Do you recall the names of the other drivers at 16 

ITS? 17 

A. Well, you have the two crane operators, Darryl and 18 

Carlos, because if one of them was in the crane, the other 19 

one was driving.  So then you had me.  You had Earl Smith, 20 

Vernon Cuffee, David Wade.  Yeah, I think that was it.   21 

Q. And during your workday at ITS, which employees did you 22 

have the most interactions with? 23 

A. Well, the crew that I worked with, the crane operators, 24 

the drivers and the --   25 
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Q. And what --  1 

 BAILIFF BARHAM:  Excuse me, Your Honor.  Pardon me, Your 2 

Honor.  We have an observer that is waiting to be admitted to 3 

the hearing, Lillian Cho (ph.) who I'm going to let in.  4 

There's another person in the waiting room identified as 5 

Wanovo Smart Tab M8 (ph.).  I don't know who that is.  Should 6 

I leave that person in the waiting room? 7 

 JUDGE STECKLER:  I guess so. 8 

 BAILIFF BARHAM:  Okay.   9 

 JUDGE STECKLER:  Ms. Eitzen, I'm sorry for the 10 

interruption.   11 

Q. BY MS. EITZEN:  Mr. Lucas, where in the Yard did the 12 

mechanics work? 13 

A. They worked at the shop.  We called it the shop.  That 14 

was another building --  15 

Q. And during your --  16 

A. Go ahead. 17 

Q. And during your workday at ITS, did you go into the 18 

shop? 19 

A. If I had an issue with my yard jockey truck I would pull 20 

it over there to the shop and let them know what's going on. 21 

Q. And earlier you talked about the break room.   22 

A. Yes. 23 

Q. Why would you go into the break room during your workday 24 

at ITS? 25 
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A. When we were finished with the particular train or 1 

whatever track.  We had three tracks in the Yard.  So if we 2 

were finished a track, and the paperwork wasn't quite ready, 3 

that's where everybody would go at and just kind of take like 4 

15, get something to drink. 5 

Q. And what other employees at ITS would be using the break 6 

room?  What were their job titles? 7 

A. Well, mostly everybody came through.  Management would 8 

come there and get something.  That's where the vending 9 

machines were, get something to drink, might sit down.  So 10 

that was just like everybody's place to go, get you a 11 

beverage and, you know. 12 

Q. Do you know --  13 

A. There was a lot of traffic. 14 

Q. Okay.  Do you know who the International Longshoremen's 15 

Association is, also known as ILA? 16 

A. Yes. 17 

Q. When you worked for ITS, did you hear any discussions 18 

about the ILA representing the employees of ITS? 19 

A. Yes, I heard they were trying to, I guess, kind of have 20 

that property as well because it was doing the same lines of 21 

work as people that the ports do as far as longshoremen, as 22 

far as rail cars, freight and everything.  So they wanted to 23 

incorporate that on Atlantic Avenue where we were at. 24 

Q. And who did you hear about the ILA from at ITS? 25 
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A. I heard that from Mike McManus. 1 

Q. And who is Mr. McManus again? 2 

A. He was a -- he did chassis repair work at ITS. 3 

Q. And do you recall when Mr. McManus spoke to you about 4 

the ILA? 5 

A. It was one morning, early morning, probably about 5:30, 6 

6 o'clock in the morning. 7 

Q. And do you recall the approximate month or time of year? 8 

A. It definitely was 2018, I'm going to say it was probably 9 

about August 2018. 10 

Q. And where were you that early morning that Mr. McManus 11 

spoke to you about the ILA? 12 

A. Outside of the break room by my yard jockey, my hostler 13 

truck. 14 

Q. And what did Mr. McManus say? 15 

A. He had said that ILA had, you know, came onto the 16 

property and viewed it and they thought it would be, you 17 

know, a great location to have under their belt to coincide 18 

with the work that's being done by the ports. 19 

Q. Was anyone else present when Mr. McManus told you this? 20 

A. That was a conversation he had with me.  Nobody was 21 

around. 22 

Q. Do you recall if any employees other than Mr. McManus 23 

talked to you about the ILA? 24 

A. At that time, no, he was -- that's the first I heard 25 
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of -- that's the first.  I knew who the ILA was anyway in 1 

general, but that was the first that it was brought to my 2 

attention about that location, you know, that the ILA had 3 

wanted to acquire that location. 4 

Q. Did you get to meet with any officials of the ILA? 5 

A. Yes. 6 

Q. And where did you meet with these ILA representatives or 7 

officials? 8 

A. We met at a restaurant and we also met at the 9 

Longshoremen Hall.  We met there more.  We met at a 10 

restaurant one time and met at the Longshoremen Hall since, 11 

every time after that. 12 

Q. And which officials of the ILA did you get to meet? 13 

A. I met the president, Kevin Basnight.  I met the 14 

treasurer.  I can't remember his name.  And, I guess I would 15 

call him the spokesperson, Mr. Wallace, met him. 16 

Q. And at these meetings with ILA officials, was anyone 17 

else present? 18 

A. Yes. 19 

Q. And who was there? 20 

A. A number of former coworkers. 21 

Q. And about how many of these meetings with ILA officials 22 

and your coworkers did you attend? 23 

A. I'd probably say about seven. 24 

Q. Do you remember the time period of these meetings 25 
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approximately? 1 

A. The time period.  It's probably about September and 2 

carried on throughout. 3 

Q. And I'm sorry.  Carried out throughout until about when? 4 

A. Let's say.  Probably to like -- from September '18 5 

through I'll say about maybe March of '19, maybe April of 6 

'19.  That was probably the last meeting I attended. 7 

Q. How did you find out about the date and location of the 8 

meetings? 9 

A. It would be communicated from Michael McManus. 10 

Q. And you said your coworkers attended the meeting.  Do 11 

you recall names of people who were attending the meetings 12 

with you? 13 

A. Yes, for the most part.  14 

Q. And who was there? 15 

A. Myself, David Wade, Earl Smith, Vernon Cuffee, Jermaine, 16 

Darryl Halsey, Carlos Jones, Ernest Perry, Michelle, Marc.  I 17 

think that's it. 18 

Q. And can you describe generally what was discussed at 19 

these meetings? 20 

A. Just going over -- presentation of benefits of ILA, the 21 

benefits underneath -- bars, you know, medical, retirement, 22 

pay rates, raises, and also that, you know, for us to be a 23 

part of that, it probably would have to come down to a vote 24 

that we would have to do to elect that we wanted to be 25 
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represented by the ILA. 1 

Q. And do you know if the ILA kept a record of who was 2 

attending these meetings? 3 

A. Yes, we had to sign a check in sheet. 4 

Q. And did you sign that check in sheet when you attended 5 

the meetings? 6 

A. Yes. 7 

Q. And you mentioned that there was a discussion about 8 

having a vote.  Do you recall if, in fact, there was an 9 

election when you worked at ITS for employees to vote on the 10 

Union being the representative? 11 

A. Yes, it was held in November of 2018. 12 

Q. Now, in the time period after you started attending the 13 

Union meetings, but before the vote, did any of your 14 

coworkers talk to you about the ILA? 15 

A. Can you repeat that one more time? 16 

Q. I'm sorry.  You mentioned Mr. McManus talked to you 17 

about the ILA.   18 

A. Right. 19 

Q. Did any other coworkers talk to you about the ILA after 20 

you started going to these union meetings? 21 

A. Yeah, a couple of guys would talk about, you know, I 22 

guess the pros and cons of it, what they felt, you know. 23 

Q. And where were these discussions taking place? 24 

A. Kind of like -- it was kind of like in the parking lot 25 



495 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

of the lodge, more like when we would leave out the meetings, 1 

guys would kind of have a conversation in the parking lot 2 

amongst, you know, amongst ourselves. 3 

Q. After you started attending the Union meetings, did any 4 

supervisor of ITS, either Anthony Lee or Leander Barrow, ever 5 

say anything to you about the ILA? 6 

A. Anthony Lee somehow, he would, you know, he would say 7 

things like I know you all had a meeting with ILA.  I know 8 

you were there, things of that nature.  Like he made it known 9 

that he knew what was going on.  He highly disapproved of all 10 

of that. 11 

Q. And do you recall when Mr. Anthony Lee told you that he 12 

knew you had attended a ILA meeting? 13 

A. It probably was after the -- let's see.  The first 14 

meeting was at a restaurant.  The second meeting was at the 15 

lodge or the hall.  I guess that's when he got news from 16 

possibly another employee that, you know, meetings were going 17 

on and he just -- I guess he just assumed, but he said he 18 

knew that I was there.  19 

Q. Where did Anthony Lee say this to you? 20 

A. Outside the break room. 21 

Q. And what time of day was it? 22 

A. I believe 10, 11 o'clock. 23 

Q. Were any other employees in the area? 24 

A. No, he would never converse on that level around other 25 
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employees.  He would wait until, you know, you're kind of by 1 

yourself so nobody could hear. 2 

Q. And what words do you remember Anthony Lee using in that 3 

conversation?  What did he say to you? 4 

A. I know you had a meeting the other night.  I know who 5 

all was there.  You guys are not going to lose my jobs.  If I 6 

lose my job, it's going to be trouble for everybody, things 7 

of that nature. 8 

Q. And was this just one time that Anthony Lee spoke to you 9 

about the Union or were there other times? 10 

A. Multiple, multiple times. 11 

Q. And where were you during these conversation? 12 

A. Most of the time I was, you know, at the job.  One 13 

particular time he called me on my cell phone after work. 14 

Q. Where were you when he called you on your cell phone 15 

after work? 16 

A. At my house. 17 

Q. And was it your personal cell phone or did you have an 18 

ITS cell phone? 19 

A. Personal. 20 

Q. And what did Mr. Anthony Lee say when he called you on 21 

your personal cell phone? 22 

A. He was very irate, doing a lot of cussing.  I don't 23 

understand you guys.  If I lose my job, everybody's going to 24 

pay and he was very irate, cussing.  He was just being 25 
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verbally very disrespectful, very disrespectful. 1 

Q. Did you respond to Anthony Lee during that phone call? 2 

A. No, not at the time because my kids were around.  So I 3 

didn't really answer Tony.  I just let him talk, but 4 

eventually I just hung up the phone on him. 5 

Q. Had he called you on your personal cell phone after 6 

hours like that prior to that date? 7 

A. No. 8 

Q. I just want to go back to the conversation where Anthony 9 

Lee asked you or, I'm sorry, when Anthony Lee talked to you 10 

about the Union meetings, the first conversation you 11 

testified about with Anthony Lee.   12 

A. Okay.   13 

Q. So did you say anything in response to Anthony Lee's 14 

statements that day? 15 

A. When he accused me of going, participated, I just said I 16 

don't know what you're talking about.  I don't know anything 17 

about that. 18 

Q. And you said that -- I think you said Anthony Lee was 19 

highly disapproving. 20 

A. Yes. 21 

Q. Why do you say that?  What makes you say that? 22 

A. Because he always said that if he lose his job.  He 23 

always thought his job was at risk, I'm going to lose my job.  24 

If I lose my job, all you guys, you know, will pay the 25 
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consequences.  He always said that.  Always. 1 

Q. Did he say why he felt like his job was at risk or what 2 

was making his job at risk? 3 

A. I guess he thought that ILA, if they would have came in, 4 

they would have brought in, you know, their own management 5 

which, you know, they stated wouldn't be the case.  They 6 

would keep, you know, the same personnel but he just never -- 7 

he just always assumed that, you know, he would lose his job. 8 

Q. Did Anthony Lee say anything about who he thought had 9 

contacted the ILA? 10 

A. Yeah, he kind of knew that -- I'm not going to say 11 

contacted.  I don't -- he kind of knew that Mike McManus was 12 

sort of like the one giving us the information on meetings, 13 

you know, things of that nature. 14 

Q. Did Anthony Lee say anything to you or around you with 15 

respect to Mike McManus? 16 

A. I seen him have an almost physical altercation with Mike 17 

McManus over the, you know, over the Union. 18 

Q. When did you see that happen? 19 

A. That was an afternoon, and I see Tony storm over to 20 

where Mike works at in the shop, and I seen the interaction, 21 

Tony pointing his finger, cussing them out loudly, you know, 22 

very disrespectful to Mike McManus.  Tony was very irate. 23 

Q. This interaction that you witnessed between Anthony Lee 24 

and Mike McManus, did it take place before the vote, for 25 
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employees to vote on the Union? 1 

A. Yes, it was before. 2 

Q. And did it take place after employees -- you and the 3 

employees started attending meeting with ILA officials? 4 

A. Yes, it was after, you know, after we started, you know, 5 

attending the meetings, but it was definitely before the 6 

election. 7 

Q. Where were you when you witnessed this interaction 8 

between Anthony Lee and Mike McManus? 9 

A. I was on the break -- the break room has like a porch 10 

with steps.  I was on the porch right there. 11 

Q. Could you hear what Anthony Lee was saying to 12 

Mr. McManus? 13 

A. Some points, some phrases, I could see his mannerism 14 

because like I say, I've been working with him.  So I saw his 15 

mannerism.  He was all in his face, pointing, and that's not 16 

how, you know, we don't talk to each other like that.  Like 17 

nobody talks to each other like that on the job.  So you 18 

could tell it was a very volatile situation. 19 

Q. And do you remember about how long you saw that 20 

interaction last between Anthony Lee and Mike McManus? 21 

A. It was a couple of minutes.  It was a couple of minutes.  22 

And then Mike eventually walked away from him because Mike's 23 

a level headed guy.  You know, he's -- and he's older.  He's 24 

an older gentleman. 25 
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Q. Did Anthony Lee say anything to you about Mike McManus? 1 

A. He would make statements like I know he's the reason.  2 

He started all this.   3 

Q. And where were you when you heard Anthony Lee make those 4 

statements about Mr. McManus? 5 

A. I would be outside the break room by my yard jockey 6 

truck. 7 

Q. Do you remember if other employees were in the area as 8 

well when Mr. Anthony Lee said these statements? 9 

A. There probably were a couple, you know, everybody at 10 

their own yard jockey truck, during the time Tony was 11 

talking.  He also did his talks, just have outbursts. 12 

Q. Did you witness any other interactions between Anthony 13 

Lee and the employees of ITS that had to do with the Union? 14 

A. Yes. 15 

Q. And who was the other interaction with?  Anthony Lee and 16 

who else? 17 

A. I witnessed one with him and Earl Smith, because Earl 18 

Smith, he's retired from the Longshoremen Association.  So I 19 

witnessed an interaction. 20 

Q. Where were you when you saw the interaction between 21 

Anthony Lee and Earl Smith? 22 

A. By my yard jockey truck again.   23 

Q. And where were Mr. Smith and Anthony Lee during that 24 

interaction? 25 
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A. Mr. Smith was at the step of his yard jockey truck, you 1 

know, where you climb on to get into your truck. 2 

Q. And are you able to estimate about how far away 3 

Mr. Smith and Anthony Lee were from you during this 4 

conversation? 5 

A. Probably about 5, 6 feet. 6 

Q. Could you hear what they were saying? 7 

A. Yes. 8 

Q. And just to get the time period, did this interaction 9 

take place before the employees voted on the Union? 10 

A. Yes, it was before. 11 

Q. And did it take place after you started attending the 12 

Union meetings? 13 

A. Yes. 14 

Q. What do you remember hearing during this interaction 15 

between Anthony Lee and Mr. Smith? 16 

A. Telling Mr. Smith, you know, I lose my job, you guys are 17 

going to pay the consequences, all this ILA.  I know that, 18 

you know, you're retired.  So I know you're probably giving 19 

the guys some, you know, some pros about it.  If I lose my 20 

job, everybody's going to pay the consequences.  He always 21 

thought he was going to lose his job. 22 

Q. Did you see Anthony Lee make any physical gestures 23 

during this interaction with Earl Smith? 24 

A. He kicked the tire, the truck tire, and that was about, 25 
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you know --  1 

Q. The kicking of the tire, was that a normal thing or did 2 

that seem out of place to you? 3 

A. Not with Tony.  If he's mad, he'll, you know, slam his 4 

fist on the table, kick the table, kick a chair.  So that, 5 

you know, I've seen that before.   6 

Q. During this time period, after you started attending the 7 

Union meetings, but before the vote, did you notice any 8 

change in Anthony Lee's behavior or attitude towards you or 9 

the employees at ITS? 10 

A. You say after we started going to the meetings? 11 

Q. Yes, that's right.    12 

A. Yes, yes, it became like a hate --  13 

Q. What kind of change --  14 

A. -- towards us. 15 

Q. What kind of change did you notice and can you describe 16 

what --  17 

A. He just more verbally disrespectful.  It just became a 18 

nasty environment to work in, you know.  Your boss is 19 

verbally disrespectful.  That was just -- it was hard to be 20 

productive because that was all the topic, you know, that's 21 

all he would say.  You guys think I'm going to lose my -- if 22 

I lose my job, you guys are going to pay the consequences.  23 

That was every day, every day.   24 

Q. And you said that he was verbally disrespectful?  Did 25 
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Mr. Lee use curse words? 1 

A. Oh, yeah.  He would curse at you, curse out loud.  I 2 

mean he was --  3 

 JUDGE STECKLER:  Mr. Lucas, what kind of curse words was 4 

he using at you?  Can you put it in a little context for me? 5 

 THE WITNESS:  You want me to actually curse? 6 

 JUDGE STECKLER:  Yes, sir, please do.  Feel free.  7 

Whatever he said to you, I want to hear. 8 

 THE WITNESS:  Okay.  He would say, you know, you mother 9 

fuckers think I'm going to lose my job, you guys are going to 10 

pay the consequences.  I'm not going to lose my job.  I have 11 

a daughter to which I got to pay for.  Why the hell would you 12 

all do that?  I mean he would say a whole lot, you know, call 13 

you out your name.  He would say a whole lot.  I'm not really 14 

a curser so it's kind of -- but he was, you know, he would 15 

just do, you know, and we tell him, you know, that it's not 16 

going to affect you but he just never wanted to hear that 17 

out.  He always -- he just had his own beliefs that they were 18 

going to kick him out, bring in new management, keep us, but 19 

kick him out, and that caused an unsafe, unhealthy working 20 

environment.   21 

 JUDGE STECKLER:  Okay.  I'm sorry, Ms. Eitzen, for the 22 

interruption.   23 

 MS. EITZEN:  Thank you.   24 

Q. BY MS. EITZEN:  Did Mr. Lee use curse words at the 25 
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jobsite before you started attending union meetings? 1 

A. Yeah, he would curse but, you know, but it was different 2 

then before, you know, because it was no talk of ILA.  It was 3 

different.  He would curse but once that came into play, it 4 

would, you know, it became more directly.  He wouldn't curse 5 

at you, call out your name before, but then once that came 6 

into play, it was no holds bar.   7 

Q. And do you recall when the National Labor Relations 8 

Board came to the jobsite at ITS to conduct an election for 9 

the employees, certain employees at ITS? 10 

A. Yes, I believe that was in November of 2018. 11 

Q. And were you working at ITS on the day of the election? 12 

A. No, I was not.  That was my day off. 13 

Q. Did you vote in the election? 14 

A. Yes. 15 

Q. When you came in to pick up your ballot and cast your 16 

vote, who do you remember seeing in the room? 17 

A. I saw Marcus.  He was on the side with ITS.  I saw 18 

Carlos, Kevin Basnight.  Carlos was on the side with Kevin 19 

Basnight, the ILA president.  I saw you.  And I think that 20 

was it that I saw in the room. 21 

Q. Okay.  And you said you saw me in the room.  Do you 22 

remember what my role was that day? 23 

A. I guess you were, you know, just making sure everything 24 

was fair, that you were mediating the process that everything 25 
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was fair, you know, the ballots were getting cast, you know. 1 

Q. And you said you saw Mr. Basnight.  Did you see him in 2 

the room when you went to pick up your ballot and cast your 3 

vote? 4 

A. Yes, he was in the room. 5 

Q. And after you cast your vote, did you stay at the 6 

Portlock Yard? 7 

A. I stayed.  Yes, I was one of the last ones to vote.  8 

Like I say, I was off.  I stayed out there, you know, just to 9 

hear the results and everything.   10 

Q. And do you remember what the results were at that 11 

election? 12 

A. That was had voted to be represented by the ILA. 13 

Q. Did you see Anthony Lee that day that you went to cast 14 

your vote at the election? 15 

A. Yes. 16 

Q. Did you have any conversations with Anthony Lee that 17 

day? 18 

A. Not that day because he was very angry.  He kind of -- 19 

where I was at, I was speaking with Ron Spencer, and Tony 20 

came.  He came past us talking out loud about Carlos Jones. 21 

Q. And where you?  I'm sorry.  Where were you and Ron 22 

Spencer when Anthony Lee came by? 23 

A. We were outside the door of the office right by --  24 

Q. And what did you -- I'm sorry. 25 
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A. Because right outside the office, that's where Tony 1 

parks his car.  So it was right there.  So kind of like 2 

making a bee line towards the car.  He made a statement about 3 

Carlos Jones. 4 

Q. What did you hear Anthony Lee say about Carlos Jones? 5 

A. Carlos in there sitting beside the ILA, he thinks he's 6 

superman or something.  If I had a gun, I'd shoot him in the 7 

head. 8 

Q. Had you ever heard Anthony Lee make that kind of 9 

statement before --  10 

A. No. 11 

Q. -- to threaten to shoot someone? 12 

A. No, ma'am.   13 

Q. What did you think when you heard that statement? 14 

A. I was just like, wow, like wow.  Like it's not even -- 15 

it wasn't even that serious.  It's not even -- I just was at 16 

a loss for words.   17 

Q. Did you tell any other employees at ITS what you had 18 

heard Anthony Lee say that day? 19 

A. Me and Ron heard it.  I don't know if I relayed that -- 20 

I don't know if I personally relayed that to anybody else. 21 

Q. Was Carlos Jones present when Anthony Lee made the 22 

statement about the gun? 23 

A. No, he was still in the break room with you all. 24 

Q. And you've testified about statements that Anthony Lee 25 
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made, but Leander Barrow say anything to you about the Union 1 

or the ILA? 2 

A. No, he never said anything direct to me. 3 

Q. Did you hear him say anything to any other employees 4 

about the Union or ILA? 5 

A. No, I can't say I have. 6 

Q. Do you recall your last day of work at ITS, what that 7 

day was? 8 

A. Yeah, it was -- our last day was a regular day of work.   9 

Q. And when did you become aware that your employment with 10 

IT would be ending? 11 

A. They sent out a letter, but the letter wasn't signed 12 

like a signature from anybody.  It was more so like a printed 13 

printout.  So we received that but we didn't know how 14 

really -- we thought it was just like propaganda or something 15 

that Tony had typed up real fast because it had like no 16 

signature.  So we received that but as far as the last day, I 17 

figured the last day of work, it just would come, you know, 18 

that we would all be doing the application process to start 19 

working for the new company. 20 

Q. Mr. Lucas, we lost your video.  Okay.  There you go. 21 

A. Okay.   22 

Q. All right.  And what was the approximate date of your 23 

last day at ITS?  Do you remember? 24 

A. Last day at ITS, it had to be January maybe the 20, 21 25 
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of 2019. 1 

Q. Okay.  And you said you had received some -- a letter or  2 

a notice from ITS.  Do you remember what that said regarding 3 

the ending of employment? 4 

A. It was like maybe a 90-day notice that they would not be 5 

renewing the contract with Norfolk Southern and I guess any 6 

files for unemployment will be -- they wouldn’t deny any 7 

files for unemployment. 8 

Q. On your last day of work at ITS, did you work your 9 

regular schedule? 10 

A. Yes. 11 

Q. And was there anything different that last day in terms 12 

of the work that you performed? 13 

A. No, it was the work, a routine day. 14 

Q. Did you know at that point the name of the company that 15 

was taking over the contract? 16 

A. No, I did not. 17 

Q. On your last day of work at ITS, did you notice any new 18 

equipment at the Portlock Yard? 19 

A. Not during the time I was out there working because we 20 

got off probably about 3 o'clock that afternoon.  So nothing 21 

had transpired then. 22 

Q. And did you see any employees that you didn't recognize 23 

working at the Portlock Yard on that last day? 24 

A. No, it was all the same, all my same crew.  Everybody 25 
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was the same.  1 

Q. Before you left the Portlock Yard on your last day of 2 

work for ITS, did Anthony Lee or Leander Barrow say anything 3 

to you about whether you should come into work the next day 4 

or what was going to happen the next day? 5 

A. No. 6 

Q. And later that day, did you receive any kind of 7 

notification about whether you should go to the Portlock Yard 8 

the next day or not? 9 

A. Later in the day, I received a notification that some 10 

equipment had arrived, some new yard jockey trucks had 11 

arrived to the Yard. 12 

Q. And who told you that? 13 

A. Ron Spencer. 14 

Q. And you testified earlier that you expected to be 15 

filling out an employment application on your last day of 16 

work at ITS.  Did you, in fact, fill it out on your last day 17 

of work at ITS? 18 

A. No. 19 

Q. Did you return to the Portlock Yard the day, after you 20 

last day with ITS? 21 

A. Yes. 22 

Q. And about what time did you get there? 23 

A. I got there about 9 because my coworker, Earl Smith, had 24 

got there, you know, our normal -- he had got there 4:30 and 25 
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he was turned around by Anthony Lee and told to come back at 1 

9. 2 

Q. Okay.  And then did he tell you to also come in at 9? 3 

A. Yes, he communicated that with everybody.  He called 4 

everybody and told them, you know, I was turned around.  Tony 5 

told us to come in at 9 to fill out applications. 6 

Q. And when you arrived at the Portlock Yard, where did you 7 

go? 8 

A. I went to the break room. 9 

Q. Did you see anybody else at the break room when you got 10 

there? 11 

A. I seen quite a few of my former employees from ITS but 12 

not all. 13 

Q. Do you remember who of your fellow employees at ITS you 14 

saw that day in the break room? 15 

A. Earl Smith, Carlos Jones, Darryl Halsey, David Wade, 16 

Marc, Mike McManus, Jermaine, Rayeon, Michelle.  I think -- 17 

let me see.  I think that's all. 18 

Q. Did you see Anthony Lee that day? 19 

A. Oh, Vernon, Ernest Perry, and I think I incorporated all 20 

of them.  Yes, that was it. 21 

Q. Okay.  Thank you.  Do you remember if you saw Anthony 22 

Lee the day you went to the Portlock Yard? 23 

A. Yes. 24 

Q. And where was he when you saw him? 25 
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A. He was the one that handed out the applications to us. 1 

Q. And where were you when he handed out the applications? 2 

A. We were all in the break room. 3 

Q. Other than Anthony Lee and the coworkers that you 4 

identified, was anybody else there when you got the 5 

application? 6 

A. Other than Anthony Lee.  In the break room, it was just 7 

Anthony Lee and us. 8 

Q. And what did you do when Anthony Lee gave you the 9 

application? 10 

A. We all filled it out. 11 

Q. Do you know who the application was to work for? 12 

A. That's when -- H&M.  That's when I found out who the 13 

company was. 14 

Q. And after you filled out the application, what did you 15 

do with it? 16 

A. That's when I took it over to the office and it was a 17 

guy in there that I've never seen before.  Well, there was 18 

two people in there I never seen before because it was work 19 

then.  When we were doing applications, there was work being 20 

done in the Yard.  So it was other people out there that I 21 

had never seen I guess from H&M that they had brought in for 22 

the startup that they had working in the Yard.   23 

 And a couple of old -- a couple of employees like Alan 24 

Young, he was working for H&M, Tony, of course, Anthony Lee 25 
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and the new HR lady, Juanita.  All of them were working for 1 

H&M.  So everybody else, all of us, had to do the 2 

applications and took -- I took it over to the office.  Two 3 

guys in there I never seen.  One I could tell I guess was 4 

Tony's boss of H&M and I went to hand him the application, 5 

and he said, no, you can just give it to Tony.  So I gave the 6 

Tony my application.    7 

 And the other gentleman, I just spoke with talking.  He 8 

was a gate clerk and he said, the gate clerk, you know, where 9 

are you from, and he said he was from Chicago.  So I said, 10 

okay.  They brung in people from, you know, other states, you 11 

know, to work at that location instead of how it would 12 

normally go.  We would work, you know, smooth transition. 13 

Q. And you said you thought the person you saw in the 14 

office was Anthony Lee's boss from H&M? 15 

A. Yeah. 16 

Q. What made you think that?  17 

A. He just -- how he was just standing and looking.  I 18 

could tell he was, you know, he was a higher up for H&M 19 

because like I said, it was their first day.  So, you know, I 20 

could say that was probably like his boss or a higher 21 

representative. 22 

Q. How was -- I'm sorry.  How was he dressed?  Was it 23 

different from how the other employees were at the Yard? 24 

A. Yeah, he was dressed a little different but just -- I 25 
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just could tell.  I could say he was -- because when I handed 1 

and he said hand it to Tony, I could just tell in his 2 

mannerism, you know, that he had a position.  He was, you 3 

know, someone of authority with the Company. 4 

Q. Did he tell you his name or did you see his name 5 

anywhere? 6 

A. No, no, I didn't catch his name because once he told me 7 

to hand it to Tony, that's what I did. 8 

Q. You mentioned you saw Alan Young working.  What did you 9 

see him doing that day at the Portlock Yard? 10 

A. He was in his pickup truck doing his usual inventory in 11 

the Yard. 12 

Q. And you also mentioned that you saw Juanita.  Do you 13 

remember Juanita's last name? 14 

A. No. 15 

Q. What job did Juanita have at ITS? 16 

A. She was like a secretary, human resources towards the 17 

end because Melinda transferred.  So she was like filling in 18 

for Melinda towards the end. 19 

Q. And where at the Yard did you see Juanita that morning? 20 

A. She was in her little desk in the office where she sits 21 

at. 22 

Q. Did you see what she was doing? 23 

A. She was working. 24 

Q. And did you see Leander Barrow at the Yard that day you 25 
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filled out the application? 1 

A. At the time I was there, no, he wasn't there.  Then he 2 

pulled in.  He pulled in kind of as I was making my way to 3 

the car preparing to leave. 4 

Q. Was Alan Young one of the employees who filled out an 5 

application in the break room when you did? 6 

A. No. 7 

Q. Did you see Juanita Williams filling out the application 8 

in the break room when you did? 9 

A. No. 10 

(General Counsel's Exhibit 18 marked for identification.)  11 

Q. BY MS. EITZEN:  I'm going to show you what's been marked 12 

as General Counsel's Exhibit 18.  Just a minute.  All right.  13 

Are you able to see the document on your screen or would you 14 

like me to make it a little bit bigger? 15 

A. Oh, no, I can see it fine. 16 

Q. Okay.  I'm going to scroll down the document to give you 17 

a chance to look at it, and then I'm going to come back to 18 

the beginning.  Let me know if I'm going too fast or if you 19 

need me to go back to a section.   20 

A. You're fine.  You're fine. 21 

Q. Okay.  Do you recognize the signature on this page? 22 

A. Yes, that's mine. 23 

Q. And are you able to make out the date?  Is that your 24 

handwriting? 25 
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A. Yes. 1 

Q. What's the date on this page? 2 

A. It says 1/23/19. 3 

Q. Okay.  Are you able to see this section, the handwriting 4 

here? 5 

A. Yes. 6 

Q. Do you recognize the signature here? 7 

A. Yes, that's mine. 8 

Q. And do you recognize the writing, the other text that's 9 

on there? 10 

A. Yes, that's mine. 11 

Q. Okay.  And this is the last page of the document.  GC 12 

117 is the page number, and I'm going to go back to the top 13 

now.  The exhibit starts at page GC 111.  Do you recognize 14 

the document? 15 

A. Yes. 16 

Q. What is the document? 17 

A. H&M application I filled out that morning in the break 18 

room. 19 

Q. Okay.  And on this first page, are you able to see the 20 

date that's on there? 21 

A. Yes. 22 

Q. Okay.  Is that your handwriting? 23 

A. Yes. 24 

Q. And what date is it? 25 
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A. 1/23/19. 1 

Q. Is this a true and accurate copy of the application at 2 

the time you submitted it to H&M? 3 

A. Yes. 4 

 MS. EITZEN:  I offer GC Exhibit 18 into evidence. 5 

 MR. ESDERS:  No objection.  6 

 MR. FITZGERALD:  No objection. 7 

 JUDGE STECKLER:  General Counsel 18 is admitted. 8 

(General Counsel's Exhibit 18 received in evidence.)   9 

Q. BY MS. EITZEN:  And you said you gave the application to 10 

Anthony Lee after you completed it; is that right?   11 

A. Yes. 12 

Q. All right.  Did you see what he did with the application 13 

when you gave it to him? 14 

A. He put it with the other applications that my fellow 15 

coworkers filled out in the break room.  He put it with them? 16 

Q. Did you fill out any other documents as part of the 17 

application process for H&M? 18 

A. No, ma'am.  That was it. 19 

Q. Did anyone give you instructions on what the next step 20 

of the application process would be? 21 

A. That we would receive a phone call. 22 

Q. And who told you that? 23 

A. Tony. 24 

Q. Were you given an interview by H&M? 25 
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A. No. 1 

Q. Were you told when you might hear back from H&M about 2 

the application? 3 

A. Tony said within a couple of days, when I turned it in 4 

that morning, within a couple of days. 5 

Q. After you turned in the application, what did you do?  6 

Where did you go? 7 

A. I left.  I went home.  So like I said, there were people 8 

already working the job.  They already had outside, you know, 9 

people working.  So everybody just went home.   10 

Q. How long would you say you were at the Portlock Yard the 11 

day you filled out that application for H&M? 12 

A. About an hour, hour and a half because we had to -- when 13 

we did the application, he told us to clean out our lockers. 14 

Q. Who told you that? 15 

A. Tony. 16 

Q. Okay.  And did you, in fact, clean out your locker that 17 

day? 18 

A. I didn't really have a whole in my locker, but some guys 19 

did.  So they had trash bags, for us to clean out our 20 

lockers. 21 

Q. Okay.  And who do you remember seeing cleaning out 22 

lockers that day? 23 

A. Everyone that had a locker in the break room, Earl 24 

Smith, Carlos, Marc, Darryl, whoever had one of those lockers 25 
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in there cleaned it out.  That was the first.  They had never 1 

asked before that. 2 

Q. And you said that when you turned in the application, 3 

Tony said you would hear back in a few days? 4 

A. Yeah. 5 

Q. Okay.  Did anyone from H&M, in fact contact you about 6 

the application you submitted? 7 

A. No, never received a phone call. 8 

Q. Did you ask anyone about the status of your application 9 

at H&M? 10 

A. That was January 23rd.  Probably around -- probably a 11 

month later, it was definitely February, I remember, it was 12 

right before NBA All Star Weekend that happens in February, I 13 

went up there and spoke with Tony directly. 14 

Q. What did you say to Tony? 15 

A. I said, I haven't heard anything.  What's the, you know, 16 

what's the -- you know, basically what's the deal?  What's 17 

going on with the process of the application.  I haven't 18 

heard, received any calls, heard anything, interview.  And he 19 

basically stated that a lot of us probably weren't going to 20 

get hired back due to us voting the Union, you know, wanted 21 

to be represented by ILA.  So then that really, how you say 22 

it, not really hiring us back because it was almost like we 23 

tried to do like a takeover or sabotage the company. 24 

Q. So just to clarify, you said "Tony."  Is this Anthony 25 
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Lee who made the statement? 1 

A. Yes, Anthony Lee. 2 

Q. What words do you remember hearing Anthony Lee say?  3 

What did he tell you? 4 

A. Everything I just stated. 5 

Q. Okay.  Can you just go over for me one time to make sure 6 

I'm understanding what he said? 7 

A. That, you know, I probably would not be getting hired 8 

back.  The Company doesn't really feel comfortable hiring 9 

guys back because of what happened with the ILA as far as the 10 

election.  It was kind of like we were being rebels or trying 11 

to up heave the company by voting to be represented, you 12 

know, by a union.  So he say ain't no chances.  It's slim, 13 

you know, being hired back.   14 

Q. Was anyone else present when you had that conversation 15 

with Anthony Lee? 16 

A. No, because we spoke, you know, we spoke directly one-17 

on-one outside the office. 18 

Q. After that conversation, did you check back on the 19 

status of your application again? 20 

A. No, because Tony knows my contact information, phone 21 

number's never changed.  So once he said that to me, I caught 22 

the gist, and I realized this, as far as me working out 23 

there, it would probably be, you know, that was it.  It was 24 

going to be no more. 25 
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Q. Did H&M ever offer you a job? 1 

A. No. 2 

Q. Do you know if any of your former coworkers at ITS 3 

started working or were hired by H&M? 4 

A. I would say probably a week after we did the application 5 

on the 23rd, week and a half, David Wade, he got his job back 6 

working. 7 

Q. How did you hear about that?  Who told you? 8 

A. Some of the guys communicated that with me over the 9 

phone. 10 

Q. Did you hear about any other coworkers at ITS getting 11 

hired by H&M? 12 

A. Not then.  David Wade was the first to go back 13 

immediately to say.  Then months later, Darryl Halsey, he was 14 

given his job back, but like I say, he was the most 15 

experienced crane operator, and then months after that, 16 

Carlos and then around November, I think Ron was given his 17 

job, you know, back, Ron Spencer. 18 

Q. Do you know if any of the former mechanics at ITS were 19 

hired by H&M other than Mr. Wade? 20 

A. I know Marcus was in there that day we did the 21 

applications, the crane mechanic.  He was in the room that 22 

day.  He was working that day at the startup of H&M.  He was 23 

already working.  So --  24 

Q. Do you know his name? 25 
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A. Marcus.  I can't think of his last name. 1 

Q. Okay.   2 

A. As far as anybody else, that's about all I know. 3 

Q. And I'm sorry.  David Wade, was he a mechanic at ITS? 4 

A. No, he was a hostler truck driver. 5 

Q. Okay.  Thank you.  And when you saw him at H&M, what 6 

kind of work was he doing?  Or I'm sorry.  Strike that.  Do 7 

you know what job David Wade was hired for at H&M? 8 

A. He's still a hostler truck driver. 9 

Q. Okay.  When I started asking you my questions this 10 

morning, I asked you about the transition from employment 11 

from Caliber to ITS.  Can you tell us how that transition of 12 

employment for you, from ITS to H&M becoming the contractor, 13 

how that compared to the transition you went through from 14 

Caliber to ITS?  15 

A. It was much more smooth.  Applications were done in 16 

advance.  Presentations were done week in advance.  We knew 17 

who the company was.  We knew what the new company was about, 18 

benefits, pay rates, everything.  We knew all of that weeks 19 

in advance before Caliber had its last day.  So when Caliber 20 

had its last day, that next day we were working for ITS.  No 21 

lapse in days off, you know.  So our vacations and 22 

everything, background checks had already been done before 23 

ITS started its first official day.   24 

 Now, with ITS leaving and H&M, we didn't even know who 25 
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the company was or ITS' last day.  The equipment H&M brought 1 

in came in later on that night like when a lot of the guys 2 

that were with me, we're already gone home.  So it was kind 3 

of like a fly by night deal.  They just brought it in and 4 

then we were told the next day to submit our applications, 5 

but the work was already being done when we came into the 6 

terminal yard.  They had people there that were doing our 7 

jobs which I've never seen that happen.  And we were, you 8 

know, to do the applications and sent back home, clean out 9 

your lockers and, you know, fill this out.  We'll call you.  10 

I never received a call, anything.   11 

 So very, very different.  Very different because 12 

normally when we transition like that, and Caliber left on a 13 

Sunday.  They left on a Sunday.  And then Monday, we were 14 

working for ITS.  Never seen anything like that where certain 15 

people know -- certain people did the applications and worked 16 

for the new company, and everybody else don't even know who 17 

the new company name is and come in and fill out an 18 

application when a day that's a work day and they have -- the 19 

company has other people from other states coming in there to 20 

work.  I never had that happen. 21 

Q. Thank you, Mr. Lucas.   22 

 MS. EITZEN:  I have no further questions, Your Honor. 23 

 JUDGE STECKLER:  Mr. Esders? 24 

 MR. ESDERS:  None from me. 25 
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 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, are you going to 1 

be questioning? 2 

 MR. FITZGERALD:  I am, but I need 15 minutes and I also 3 

need to see if there's an affidavit from Mr. Lucas.   4 

 MS. EITZEN:  I believe there's not, correct, Ms. Duvall?  5 

No Jencks? 6 

 MS. DUVALL:  No Jencks statement.   7 

 JUDGE STECKLER:  Okay.  Mr. Lucas, we'll take a 15 8 

minute break.  During that time, you can get up, walk around, 9 

get a snack, whatever. 10 

 THE WITNESS:  Okay.   11 

 JUDGE STECKLER:  Just don't discuss your testimony with 12 

anybody during that time, and we'll see you back here in 15, 13 

okay. 14 

 THE WITNESS:  Okay.   15 

 JUDGE STECKLER:  Okay.  Off the record please. 16 

(Off the record from 10:54 a.m. to 11:14 a.m.) 17 

 JUDGE STECKLER:  Back on the record. 18 

 Mr. Fitzgerald. 19 

CROSS-EXAMINATION 20 

Q. BY MR. FITZGERALD:  Good morning, Mr. Lucas.  I'm 21 

Brendan Fitzgerald.  I'm an attorney for H&M, and I'm going 22 

to ask you some questions, okay. 23 

A. Okay.   24 

Q. All right.  Great.  What did you do to prepare for your 25 
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testimony today? 1 

A. What did I do?  Nothing really.  I spoke with 2 

Ms. Stephanie a couple of times through Zoom.  That was 3 

basically it. 4 

Q. What did you talk about? 5 

A. Questions she asked pertaining to the job, ITS-Caliber 6 

transition, everything that she asked. 7 

Q. What did you tell her? 8 

A. Just the truth.  What I know, what I knew, what I 9 

experienced, what I seen. 10 

Q. Did you look at any documents? 11 

A. The only documents I was shown were the H&M application 12 

that I filled out and a check -- a sign in, like a sign-in 13 

sheet that we signed when we were having meetings with ILA. 14 

Q. I want to take you back to your employment with Caliber 15 

for a few minutes.  When you were hired by Caliber, did you 16 

have experience in the rail yard business? 17 

A. No. 18 

Q. Did you have any experience as a driver? 19 

A. No. 20 

Q. So you were hired off the street and trained on the job, 21 

right? 22 

A. Yes. 23 

Q. How long did that training last? 24 

A. Once I was hired, I was placed, you had to go to 25 
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groundsman position first.  So I was placed out there with an 1 

experienced person and learned how to do the rope, you know, 2 

as far as groundsman and then after about a year and a half 3 

of that, I was placed in a hostler truck to learn and, you 4 

know, trained with them on driving, you know, around the 5 

terminal, how to park containers, hook up to them. 6 

Q. How long did that groundsman training last when you 7 

worked with that other individual? 8 

A. I worked with -- the person that I trained with on the 9 

ground was Mike McManus.  So I worked with him maybe 2 weeks, 10 

and then I was allowed to go alone.   11 

Q. I had a little feedback.  It's part of the Zoom call.  12 

Did you say 2 weeks? 13 

A. Yeah. 14 

Q. Okay.   15 

A. As far as, you know, working out there with another 16 

groundsman, and then I relinquished to work, to try on my 17 

own. 18 

Q. Okay.  Two weeks and then you were free to do the job by 19 

yourself, right? 20 

A. Right. 21 

Q. Okay.  And what about when you were training to be a 22 

yard jockey?  How long did that training last? 23 

A. That was about a week, a week in the truck, and then I 24 

was allowed to, you know, once the driver relayed to Tony, 25 
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you know, how I did, I was allowed to drive the truck by 1 

myself. 2 

Q. So a week as a groundperson, a week in the truck, or 3 

excuse me.  Two weeks as a groundperson, a week in a truck.  4 

You previously testified that it was 3 to 4 weeks as a crane 5 

operator; is that right?   6 

A. No, it was -- with that crane, that was different.  It 7 

was based on -- training with the crane was based on, we had 8 

a lot of work that day.  We had a lot of work and I probably 9 

wouldn't be able to get up there and train because you're 10 

trying to get your numbers, you know, the production done.  11 

So that kind of spanned it out.  So like that was almost like 12 

a couple of months to 3 months to get that finally signed 13 

off. 14 

Q. Excuse me.  I think you said 3 to 4 months.  I might 15 

have said 3 to 4 weeks.  I wasn't trying to mislead you or 16 

anything.  But that was also because you were doing your 17 

other job.  So you filled in working on the crane when you 18 

could, right? 19 

A. Right. 20 

Q. Okay.  You testified that when you were at Caliber and 21 

ITS was taking over, you knew weeks in advance that that was 22 

happening, correct? 23 

A. Right. 24 

Q. Okay.  How many weeks? 25 
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A. Two to three.  Two to three weeks in advance because we 1 

were already doing the -- they had already came into the 2 

break room at the job, spoke with us, set up a meeting at a 3 

hotel, you know, with them banquet rooms, conference rooms, 4 

and that's where they were able to do their PowerPoint 5 

presentations and hand out applications and go over 6 

everything, the overview of the company.  And I said that 7 

involved everybody from hourly associates to management.  8 

That was everybody in that conference room when ITS came in. 9 

Q. So that meeting happened 2 to 3 weeks before you started 10 

 -- before the changeover to ITS, right? 11 

A. Yeah, it gave adequate time for the background checks to 12 

come back and everything. 13 

Q. When did you learn that Caliber was leaving and ITS was 14 

coming then if you had 2 to 3 weeks before you were already 15 

having meetings? 16 

A. We knew the latter part of March, March 15th, that 17 

Caliber wasn't renewing the contract with Norfolk Southern. 18 

Q. If you learned that Caliber was leaving in March, when 19 

did you learn that ITS was coming? 20 

A. Because normally with things like that, they have a bid, 21 

the bidding process.  So after the bidding process, when we 22 

found out -- that's how we knew when we found out, okay, the 23 

bid is over.  ITS won the bid.  That's going to be the new 24 

contractor.  They always have a bidding process to see 25 
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whoever, you know, whoever's coming to take over.  But once 1 

the bidding was over, we were told ITS and they came in and 2 

spoke with us directly on the property in the break room.  3 

They introduced themselves to the company, their expectations 4 

and everything. 5 

Q. And that was before you went to the hotel, the week 6 

before the changeover happened, correct? 7 

A. Yeah, that was before we went to the hotel. 8 

Q. And when did that meeting in the break room happen? 9 

A. It was during a regular Caliber day, probably like 10 

during our lunch break, when we ate our lunches, and they 11 

came in and spoke with everybody as a whole. 12 

Q. Let me rephrase my question.  I wasn't asking about the 13 

time of day.  What time of year?  You said I believe that 14 

Caliber left and ITS came the beginning of June in '15.  15 

Weeks in advance you had meetings at a hotel.  That was early 16 

May, if I understood your testimony. 17 

A. Right. 18 

Q. When did you have that meeting in the break room when 19 

ITS introduced themselves for the first time? 20 

A. That was end of April. 21 

Q. End of April.  So you knew 2 months beforehand that ITS 22 

was coming over, right? 23 

A. Well, the last day Caliber was May 31st.  So roughly 24 

about a month, about a month in April, May 1st, a month.   25 
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Q. Okay.  I'm bad with dates.  I apologize.  Thank you.  1 

Okay.  You said that -- your testimony was that everyone at 2 

Caliber got hired by ITS, right? 3 

A. Yeah, as far as everybody that was -- that went to the 4 

hotel, that worked for Caliber, everybody, management, 5 

everything.  It was basically like a transfer over.  I mean 6 

you had to fill out paperwork and go through the parameters 7 

with that background check, but it was a smooth transition.  8 

Everybody that -- everybody held their same positions. 9 

Q. Are you sure that no one lost their job between that 10 

transition? 11 

A. Not that -- Tony was still terminal.  Lee was still 12 

operations.  Only -- I don't think.  I think every still -- 13 

yeah, yeah, nobody lost their job that I can remember.  14 

Q. Okay.  You said that the background was the only issue 15 

that someone would -- the background check would be the only 16 

reason someone didn't get hired at ITS.  How did you know 17 

that? 18 

A. I mean I was just -- I mean that was me assuming.  That 19 

would be because, you know, if your background is messed up,  20 

you have any type of felonies or anything, you might not.  21 

That's with any company but that would be, you know, that 22 

would be the only thing that could really mess you up, your 23 

background.   24 

 MS. EITZEN:  Objection.  I don't think it's been 25 
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established that he has knowledge of why someone wouldn't be 1 

hired by ITS.   2 

 MR. FITZGERALD:  I'm asking questions about his 3 

testimony.  He said background was the only issue that 4 

someone wouldn't be hired.   5 

 JUDGE STECKLER:  Please continue.  I think he's already 6 

answered the question. 7 

Q. BY MR. FITZGERALD:  No one told you that though, did 8 

they? 9 

A. Huh? 10 

Q. No one told you that background was the only issue --  11 

A. No, no. 12 

Q. -- that someone wouldn't get hired? 13 

A. No, no, no one told me that.    14 

Q. Okay.  When Caliber left and ITS came over, did ITS 15 

bring any individuals with them as part of the switchover? 16 

A. At the startup, yes.  They had a couple of guys come in 17 

for the startup to kind of show us, I guess show us how they 18 

do business as far as, you know, because its their business, 19 

how they do business, how they operate.  They had a couple of 20 

guys come in and work with us and show us, you know. 21 

Q. Okay.  How long did those folks stay there? 22 

A. They stayed a couple of weeks for the startup.  One guy, 23 

he ended up transferring to the location.  So he moved here, 24 

and he worked for a while, and then he transferred to 25 
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Virginia, and you know, worked at that location.  But he left 1 

probably after a year to take a different career path.   2 

Q. So someone from ITS came down to help with the startup 3 

as a team member and stayed, right? 4 

A. Yeah, one person did move to Virginia and became a, you 5 

know, an employee at that location full time. 6 

Q. Who was that? 7 

A. His name was Mark.  His name was Mark. 8 

Q. Mark, M-a-r-k or c, is that what you said? 9 

A. M-a-r-k, Mark Green.  I think that was his last name, 10 

Green. 11 

Q. Just to be clear, the color Green.  Is that what you 12 

said? 13 

A. Yeah, that was his last name. 14 

Q. Okay.  What did Mark Green do? 15 

A. He was a hostler truck driver, though he was. 16 

Q. What did the ITS do when they were showing you how they 17 

did things? 18 

A. Just showing us how they kind of more so take turns 19 

doing groundwork.  They kind of do multitask, take turns 20 

doing groundwork, driving.  They had to kind of -- they were 21 

basically to sign off on you using their equipment because 22 

like I said, it was brand new equipment that ITS brought in 23 

because Caliber equipment, you know, their trucks were towed 24 

out of the Yard.  Brand new equipment.  So they wanted to 25 
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make sure how you handle it, you know, they had to physically 1 

see, okay, he's good to go, check and relay that to Tony. 2 

Q. Okay.  They went out there to check and make sure you 3 

could do your job and not ruin their new equipment, right? 4 

A. Right.   5 

Q. Did the number of employees, if you know, the number of 6 

employees from Caliber to ITS change?  Did the size of the 7 

crew change? 8 

A. Well, at Caliber we had different shifts, first, second, 9 

an overnight shift.  ITS, it became -- when it started off, 10 

it was one shift, everything went to one shift.  Hang on a 11 

second.  I think everything became one shift.   12 

Q. Were there more people working that one shift then? 13 

A. You would probably have, as far as production, I mean 14 

the gate clerk had their people, the shop had their people, 15 

the chassis mechanics had their people.  We had anywhere 16 

between four to five drivers, and we might have somebody on 17 

the ground and somebody work with that person to help the 18 

production go faster.  And, of course, your crane operator.  19 

So, it was similar.   20 

Q. Okay.  Help me understand that then.  You have three 21 

shifts at Caliber.  How many -- let me clarify what you just 22 

said.  At ITS, you had one shift with four drivers. 23 

A. Yeah. 24 

Q. Including that groundperson? 25 
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A. Yeah, yeah.  Well, we might -- because sometimes we 1 

would have -- he would pull Mike from the shop and have him 2 

doing groundwork, Ron Spencer do groundwork, he would pull 3 

him from the office.  It all depended on how the work flowed 4 

dictated it, and whoever was off.  It just depended on how 5 

Tony wanted to do it. 6 

Q. Okay.  Tony? 7 

A. Yeah, because he was the terminal manager.  So however 8 

he wanted to, you know, get the work done, that was his call. 9 

Q. Okay.  So you had three shifts at ITS, right? 10 

A. Yeah. 11 

Q. How many --  12 

 JUDGE STECKLER:  Wait a minute.  Wait a minute.  I 13 

thought Caliber had three shifts. 14 

 THE WITNESS:  Yeah. 15 

 MR. FITZGERALD:  Thank you, Your Honor.   16 

Q. BY MR. FITZGERALD:  You had three shifts at Caliber.  17 

How many drivers and groundsmen worked each shift? 18 

A. Probably maybe three drivers.  But we had people come 19 

and go.  We had some older people that they kind of Social 20 

Security type, but they retired before ITS came into play.  21 

So that was kind of -- Caliber was three shifts for a 22 

majority, but when a lot of those older people started, you 23 

know, just -- I guess I would say they retired, because 24 

Caliber didn't have a retirement plan that I knew of but, you 25 
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know, they started Social Security and they stopped working, 1 

they started to -- the workforce, you know, synchronized 2 

down, you know, downsized.  But again it was three shifts for 3 

quite a while but by the time that transfer came to ITS, we 4 

were running one shift at Caliber because when I started 5 

there in '06, there was three shifts for a while.  But 6 

towards the end, 2014, '15, it was down to one shift at 7 

Caliber.  So we were down to one shift.  So when ITS came, it 8 

still was one shift. 9 

Q. Okay.  At the end, just to be clear, there was only one 10 

shift at Caliber. 11 

A. At the end.  At the end, yeah. 12 

Q. In your experience as a yard driver, did you have less 13 

work to do at the Yard? 14 

A. Less work?   15 

 MS. EITZEN:  Objection in terms of time period.  What 16 

time? 17 

Q. BY MR. FITZGERALD:  While you were at Caliber.  While 18 

you were at Caliber, did you have less containers to move 19 

over time that led to the reduction in shift? 20 

A. No, it was just like I say, people leaving, people 21 

quitting, you know, everything that happens in a regular job 22 

in production, I mean even with -- production varies because 23 

you deal with volume and you still have freight.  So you 24 

could have, you know, certain times it may be slow.  25 
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Sometimes it's, you know, a whole lot, but that was more so 1 

people just quitting and they were getting up in age.  That's 2 

where the real reduction came from there.  The pay wasn't all 3 

that great either back then.   4 

Q. What were you paid then? 5 

A. At Caliber, I started off at $9 and went to -- went up 6 

to like 11 something.  Yeah, that was like the most.  The pay 7 

was not great at all.  It was steady work. 8 

Q. When you were at ITS, you said you had one shift, right? 9 

A. Right.   10 

Q. How many drivers work each day on that shift? 11 

A. Well, everybody had 2 days off but, you know, those 2 12 

days off were different.  Mine was Tuesday and Wednesday.  So 13 

everybody was on a schedule for 5 days but your 2 days off 14 

was different.  So -- 15 

Q. Right.  You all didn't work at the same time.  You had a 16 

rotation based on 2 days off, right? 17 

A. Yeah, yeah. 18 

Q. So each day, how many drivers would be scheduled? 19 

A. On the days I worked, there probably would be four 20 

drivers, one groundsman and then one guy gets out to help the 21 

groundsman, you have three drivers and a truck, two 22 

groundsmen.  Like I said, it all depended on the volume of 23 

work and what Tony thought it was the best way to get it down 24 

quicker.   25 
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Q. And that's based on his general knowledge of the train 1 

and how many --  2 

A. Yeah, because like I said, he would pull people from the 3 

shop, you know, pull Ron from gate clerk, whatever was the 4 

best way to do it, he would set it up.   5 

Q. And you testified that you started at 4:30 or 5.  Which 6 

one was it?  4:30 or 5 was your normal time? 7 

A. It all depended on what time Tony told you to come 8 

there.  Sometimes we came in at 4:30.  Sometimes we came in 9 

at 5.  Sometimes we came at 4 o'clock.  Whatever the train -- 10 

the 234 train had to be there by 7 o'clock.  That had to be 11 

down.  So whatever time and then how big it was, that's what 12 

time he told us to come in.   13 

Q. He needed to keep the trains running on time, right? 14 

A. Yeah, yeah. 15 

Q. What happens if you don't? 16 

A. I don't know.  I don't know if he would receive emails 17 

or as far as the managerial side, what would happen. 18 

Q. Wasn't it important that everyone show up on time in 19 

order to get the work done? 20 

A. Yes. 21 

Q. So what happens if someone's late? 22 

A. When they get there, they do whatever they have to do, 23 

check their truck out if they're a truck driver, get in the 24 

truck and get out in the Yard and get to work.   25 
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Q. It's hard for everybody else to do their job if someone 1 

is late, right? 2 

A. You just have to pick up your pace, you know, pick up 3 

the slack.   4 

Q. It's hard to keep the train running on time if people 5 

don't show up on time, right? 6 

A. Right. 7 

Q. Would you ever be called in from home if someone didn't 8 

show up for work? 9 

A. Like called in on their day off? 10 

Q. Yeah, or called back once you left? 11 

A. If somebody called and told Tony they was sick, he 12 

probably would call an employee who was off that day and see 13 

if they could come in and fill in. 14 

Q. Did you ever get called back into work after you left to 15 

pick up some extra work? 16 

A. I've been called if they need help like on a day off 17 

I've been called if I could help out for a little while. 18 

Q. But never after work when you left and then maybe 19 

someone didn't show up and you would come back and help out? 20 

A. No, because after work, that was it.  You know, that was 21 

it for the day. 22 

Q. Okay.  Did you ever have problems with attendance? 23 

A. No. 24 

Q. Never showed up late? 25 
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A. I probably have been late before but I never had no 1 

problems missing days of work. 2 

Q. How often have you been late? 3 

A. Say again? 4 

Q. How often were you late? 5 

A. A couple times a year. 6 

Q. A couple of times.  Twice a year you'd be late? 7 

A. Yeah, a couple, 2 to 3. 8 

Q. Did you ever get talked to about attendance by Mr. Lee 9 

or Mr. Barrow? 10 

A. No, like I said, I didn't miss days of work unless I had 11 

an emergency and that would be, you know, that would be 12 

notice called directly to Tony, you know, no ifs, ands or 13 

buts about it.  I communicated very well if I had something, 14 

you know.  Yeah.  So. 15 

Q. Did anyone have attendance issues? 16 

A. Not that I know of as far as missing a lot of days of 17 

work, no. 18 

Q. Not just missing days of work.  Not showing up on time. 19 

A. Not really.  I mean everybody, you know.  Not really.  I 20 

mean everybody, you know, is late a couple of times, I mean 21 

nothing drastic, nothing like, you know, on the verge of 22 

getting fired or anything like that.   23 

Q. How do you know that? 24 

A. You know, we were such -- our group was so small, we 25 
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always talked.  So if somebody got written up, we would know 1 

about it.  It would be the first thing, I got written up.  It 2 

would have been communicated. 3 

Q. You never got written up at all while you were at ITS? 4 

A. No, I never got written up. 5 

Q. You never had a conversation with Tony or Leander or 6 

anyone else in management about your attendance? 7 

A. No. 8 

Q. And they would know your performance and your 9 

attendance, right? 10 

A. Yeah, yeah.  Tony was normally -- he would be normally 11 

the first supervisor there.  Since he was top man, he would 12 

be the first one to come in.  Lee came in -- Lee would come 13 

in a little later.  Tony would be the first -- Tony would 14 

normally get there at 6 o'clock in the morning, but we would 15 

already be, you know, on the roll.  We would be on the 16 

tractor, you know.  I could see him come in the Yard.   17 

Q. When Tony was off, would Leander come in early? 18 

A. Tony didn't work the weekends.  So as far as the 19 

weekends, Saturday and Sunday, Lee would, I guess would run 20 

the show.  He would come in.  He would come in or Alan Young 21 

would come in and run the show.   22 

Q. Okay.  You testified that Tony would make comments -- 23 

let me strike that.  After you started having union 24 

discussions with your coworkers and representatives of the 25 
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ILA, you testified that Tony made a number of different 1 

comments; is that right? 2 

A. Yes, yes, you said after we talked to the ILA?  Yes. 3 

Q. Yes.  And you testified that he kept saying I'm not 4 

going to lose my job for you guys; is that right?  Mr. Lucas, 5 

are you frozen? 6 

A. I said that was his thing, I'm not going to lose my job.  7 

If I lose my job, you guys are going to pay the consequences.  8 

That was his biggest fear that he was going to lose his job. 9 

Q. You thought he was scared of losing his job, right? 10 

A. Yeah, that was his -- yeah, he really thought that.  He 11 

really thought that we were going to do this and have him 12 

lose, you know, he thought that. 13 

Q. But you told him that he wasn't going to, right? 14 

A. I mean, yeah, I told him nobody's going to lose their 15 

job.  It's not about -- nobody's going to lose their job.  16 

That's always -- he just always start that.  I don't know 17 

where he got that from.  I don't know. 18 

Q. How did you know he wasn't going to lose his job? 19 

A. Because the ILA president has told us, you know, 20 

something like this, management is not going to -- they're 21 

not bringing in no new personnel.  Management is still going 22 

to be management.  You're going to, what was the word?  23 

You're going to coordinate with the same person you've been 24 

coordinating with.  So Tony's the manager.  He's going to 25 
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stay your manager.  That's who you're going to work under, 1 

you know.  They made that quite clear.  2 

Q. So the ILA is not going to replace Tony, right? 3 

A. Yeah, yeah.  Whoever we work for, that's who we report 4 

to at that location.  If we work at this place, we report to 5 

Tony or report to Lee.  It was nobody we're going to bring in 6 

anybody else.  That's who you guys been working with, that's 7 

who you all are going to continue with. 8 

Q. He didn't believe that.  He thought he was going to lose 9 

his job, didn't he? 10 

A. Yeah. 11 

Q. He didn't lose his job, did he? 12 

A. No. 13 

Q. So he shouldn't have been scared at that point, right?  14 

There was nothing to be afraid of.  He kept his job with H&M, 15 

right? 16 

 MS. EITZEN:  Objection.  Calls for an assumption.   17 

 JUDGE STECKLER:  Sustained.   18 

 THE WITNESS:  Yeah, his --  19 

 JUDGE STECKLER:  Wait a minute.  There's no question for 20 

you right now.  Hang on just a moment please. 21 

 THE WITNESS:  Okay.   22 

 JUDGE STECKLER:  Mr. Fitzgerald just asked another one 23 

though.   24 

Q. BY MR. FITZGERALD:  On the 23rd of January, Tony Lee was 25 
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there handing out applications, right?  He was in the break 1 

room, right? 2 

A. Right. 3 

 JUDGE STECKLER:  You're talking the 23rd of January 4 

2019? 5 

 MR. FITZGERALD:  Yes. 6 

 JUDGE STECKLER:  Thank you.   7 

Q. BY MR. FITZGERALD:  On behalf of H&M.  What did Tony say 8 

when he started passing out the applications? 9 

A. He just told everybody fill it out and wants us to clean 10 

out our lockers and then turn the applications into him, 11 

bring them over there to the office.  We were all in the 12 

break room. 13 

Q. He didn't say anything about the ILA, did he? 14 

A. No, not that day, no. 15 

Q. And he didn't until -- I believe your testimony was 16 

until the end of February; is that right?   17 

A. Say it again? 18 

Q. He didn't until the end of February.  That's your 19 

testimony, right? 20 

A. Yes, when I spoke with him directly, does he know what's 21 

going on with the process of, you know, the hiring. 22 

Q. And your testimony was he said that you weren't getting 23 

hired, that they weren't hiring you believe you tried to 24 

sabotage the company; is that right?   25 
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A. Yeah, we tried to bring the Union in.  It was like we 1 

were being rebels. 2 

Q. Who's they? 3 

A. Whoever, you know, voted for the Union, whoever was a 4 

part of the whole thing.  We're trying to get the Union, 5 

voted yes for the Union.   6 

Q. Did Tony tell you who they was?  You said that they 7 

weren't going to hire you because you tried to sabotage the 8 

company, right? 9 

A. Right, yeah.  You said who they was? 10 

Q. Yeah, who's "they"? 11 

A. H&M, that was the company in place. 12 

Q. You didn't try to sabotage H&M, did you? 13 

A. No. 14 

Q. And the election was when you worked at ITS, correct? 15 

A. Yes. 16 

Q. Were you aware at the end of February that H&M had 17 

already recognized a different union? 18 

A. I didn't, I didn't know they had a union.  I didn't know 19 

they had a union until probably after that meeting with Tony.  20 

I don't think I knew beforehand.  I know I didn't know that 21 

day I did the application.  I didn't know they were a 22 

unionized workforce.  I know I definitely didn't know that 23 

day. 24 

Q. Okay.  Well, when you followed up at the end of February 25 
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did you know? 1 

A. When I had that conversation with Tony? 2 

Q. Yes. 3 

A. I don't think I knew then.  I think I knew later.  I 4 

think I knew later when corresponding with other guys that 5 

when I was checking on, you had to have a union out there, 6 

and I knew one of the guys that started work. 7 

Q. Okay.  There's a couple questions I have then.  You 8 

corresponded with some of the guys.  How did you correspond 9 

with them? 10 

A. Over the phone. 11 

Q. What guys? 12 

A. Ron Spencer, Earl Smith, Marc, yeah.   13 

Q. And what's Marc's last name? 14 

A. Marc's last name is Marc Keegan (ph.). 15 

Q. Do you know which one of those told you that there was a 16 

union at H&M? 17 

A. I can't think of which one told me. 18 

Q. You said some of the guys got hired I believe; is that 19 

correct?   20 

A. Yeah, yeah.  Like -- okay.  The applications were the 21 

23rd.  The next week and a half, David Wade got hired back.  22 

A couple of months after that, Darryl Halsey got hired, and 23 

then a few months after that, Carlos Jones was hired and I 24 

think in November, November of that year, Ron had been hired 25 
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back. 1 

Q. And Carlos Jones, he was the number two crane operator, 2 

right? 3 

A. Right. 4 

Q. And he's the guy that you said Tony said he was going to 5 

shoot in the head or something like that; is that right?   6 

A. Right. 7 

Q. He got hired though? 8 

A. Yeah, he got hired back.  Well, see --  9 

Q. What --  10 

A. Well, see, Tony had died, too.  I don't know.  Tony had 11 

died along that time, too.  So I don't know.  I don't know.  12 

I can't think of what time, if that was before Carlos got 13 

hired but Lee took over, Leander is the head man there now.  14 

I don't know, but I know Tony died during that time. 15 

Q. And Carlos was an observer at the election, right? 16 

A. Yes. 17 

Q. Okay.  Do you know who he observed for, the Union or the 18 

company? 19 

A. He was on the ILA's side. 20 

Q. Speaking of that comment that Tony made, you testified 21 

you didn't tell anyone that he made that, right? 22 

A. I heard it.  Me and Ron Spencer heard it.  Like I said, 23 

we were outside the office and he was walking. 24 

Q. And you said, I think your testimony was, wow, it's not 25 
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that serious, right? 1 

 MS. EITZEN:  Objection.  I think that mischaracterizes. 2 

Q. BY MR. FITZGERALD:  What was your reaction again so I 3 

can be clear and ask a good question? 4 

A. I mean, yeah, I didn't think it was, yeah, that you 5 

would want to shoot somebody in the head, like kill somebody 6 

over a vote, like it's not that -- it's not that serious.   7 

Q. You didn't think he was going to shoot anyone though, 8 

did you? 9 

A. Hey, I can't, I can't say what a person will do these 10 

days and times.  He got in his car and drove off, sped off 11 

and that's when I kind of left, too.  I can't say what 12 

another person will do when you talking about -- I can't say.  13 

I can't speak for that. 14 

Q. So you thought there was a possibility that he might 15 

shoot Mr. Jones, but you didn't talk to anyone about it? 16 

A. I mean me knowing him, I didn't think he would, but I 17 

just -- it was just an unnecessary comment, not from a 18 

supervisor, not a supervisor, somebody with a position, just 19 

professionalism, everything's just -- all the professionalism 20 

was just thrown out.  When the ILA came and meetings and 21 

election, all his professionalism just left.  He had no 22 

respect for us.  He showed it the way he talked to us, but we 23 

still had to be professionals and do our jobs, you know, you 24 

work to pay the bills, but his professionalism is everything.  25 
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He just -- he lost himself, he really did.  He really did. 1 

Q. So why would you want to keep working for a terminal 2 

manager that was like that? 3 

A. I mean I'm going to -- can't nobody stop me from my work 4 

ethic or anything.  If I'm going to work, I'm going to work 5 

and put my best foot forward and go do the job because that's 6 

how I take care of my family.  That's how I pay my bills.  7 

So -- and then with the Union, it's better benefits, health, 8 

everything, better retirement, better pay rate, more raises.  9 

So the perks were there especially for me have a family, 10 

kids, wife, plus benefits, you know, a career where you can 11 

retire in 20, 25, 30 years.  That's what you want.  Yeah, 12 

that doesn't have an effect on me not going to work.  I'm 13 

still going to go do it.  I know the work.  I've been doing 14 

the work for numerous years, the same work, like repetition, 15 

same work.  16 

Q. I appreciate that you work hard, you want to work hard.  17 

Why would you want to work hard for Tony when he was such a 18 

jerk? 19 

 MS. EITZEN:  Objection.  Argumentative.  He's answered 20 

the question. 21 

 JUDGE STECKLER:  Sustained.   22 

 MR. FITZGERALD:  I don't think he did.  I don't think he 23 

did actually. 24 

 JUDGE STECKLER:  Mr. Fitzgerald, did I just not say 25 



548 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

sustained?   1 

 MR. FITZGERALD:  I did not hear you, Your Honor.  I 2 

apologize.   3 

 JUDGE STECKLER:  And you were arguing again with 4 

Ms. Eitzen.  That's not necessary.  It was sustained.   5 

Q. BY MR. FITZGERALD:  How did you know you were going to 6 

have better benefits and wages and things after voting in the 7 

union election for the ILA? 8 

A. That was -- they spoke on the benefits at the meetings 9 

we had what their pay scale would start out, you know, your 10 

raises, benefits with insurance.  They went over all of that.   11 

 MR. FITZGERALD:  Can I have 5 minutes to talk to 12 

Mr. Marculewicz, to see if there's anything else we want to 13 

cover? 14 

 JUDGE STECKLER:  Yes.  Mr. Lucas, we're going to go off 15 

the record for 5 minutes.  Please again, do not talk to 16 

anybody during this time about your testimony.  And we'll 17 

come back in 5 minutes, so Mr. Fitzgerald can finish. 18 

 THE WITNESS:  Okay.   19 

 JUDGE STECKLER:  Okay.  Thank you.  Off the record. 20 

(Off the record from 11:58 a.m. to 12:02 p.m.)  21 

 JUDGE STECKLER:  Back on the record. 22 

 Mr. Fitzgerald? 23 

 MR. FITZGERALD:  Thank you, Your Honor.   24 

Q. BY MR. FITZGERALD:  You testified that you began 25 
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conversations or you participated in conversations with the 1 

ILA beginning in August, correct? 2 

A. Say that one more time? 3 

 JUDGE STECKLER:  August of what year, Mr. Fitzgerald? 4 

Q. BY MR. FITZGERALD:  You testified that in August of 5 

2018, you began having discussions with your coworkers and 6 

representatives of the ILA about being represented by the 7 

ILA; is that correct?   8 

A. Yes. 9 

Q. Okay.  And then you testified shortly thereafter, 10 

Mr. Lee alleged that he was aware of these conversations, 11 

right? 12 

A. Right. 13 

Q. And you testified that at that time, things changed and 14 

your relationship with Mr. Lee changed; is that right?   15 

A. Let me see.  The way you're wording it.  I mean I still, 16 

I still felt the same way towards him, you know, he still was 17 

my boss.  So I still had the respect level for him, but the 18 

way his professionalism, all the changed, how he carried 19 

himself, how he talked with us, talked to us, that changed. 20 

Q. So Mr. Lee changed, right? 21 

A. Yes. 22 

Q. He became unprofessional, right? 23 

A. Right. 24 

Q. He started swearing at you, right? 25 
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A. Right. 1 

Q. And other coworkers that you overheard, right? 2 

A. Right. 3 

Q. And threatened to shoot one of your coworkers; is that 4 

right?   5 

A. That was the day of the election, after the results. 6 

Q. Okay.  And you still wanted to work for Mr. Lee at H&M? 7 

 MS. EITZEN:  Objection.  Argumentative again.   8 

 JUDGE STECKLER:  Sustained.  No, Mr. Fitzgerald.  9 

Sustained.   10 

 MR. FITZGERALD:  I believe I get an opportunity to 11 

respond to the objection? 12 

 JUDGE STECKLER:  Mr. Fitzgerald, I've heard what I've 13 

heard.  I don't think it's any different than what you asked 14 

before.   15 

 MR. FITZGERALD:  The objection before was it was of an 16 

argumentative nature.  It wasn't an asked and answered 17 

objection, and I had an opportunity to ask why he wanted to 18 

work for someone who he's claiming, frankly, is abusive.   19 

 JUDGE STECKLER:  A lot of us have worked for people who 20 

have been abusive.  Please move on.   21 

 MR. FITZGERALD:  No further questions, Your Honor.   22 

 JUDGE STECKLER:  Ms. Eitzen, do you have any redirect? 23 

 MS. EITZEN:  No, I do not. 24 

 JUDGE STECKLER:  Mr. Esders, is there any additional 25 
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questions? 1 

 MR. ESDERS:  None from me, Your Honor. 2 

 JUDGE STECKLER:  Mr. Lucas, you're about to be excused 3 

from being a witness.  You may be recalled at some point in 4 

time in the future.  In the meantime, this case is scheduled 5 

to go through March.  Do not discuss your testimony with 6 

anyone until you hear that the hearing is over, okay. 7 

 THE WITNESS:  Okay.   8 

 JUDGE STECKLER:  Thank you so much.   9 

 THE WITNESS:  Okay.   10 

 JUDGE STECKLER:  We'll take you out of Zoom now. 11 

 THE WITNESS:  Okay.  Have a good day. 12 

(Witness excused.)  13 

 JUDGE STECKLER:  At this time, it is Eastern Coast 14 

12:06.  Would you like to take lunch at this time? 15 

 MR. FITZGERALD:  Yes.   16 

 JUDGE STECKLER:  Okay.  Do you need an hour as 17 

yesterday? 18 

 MS. EITZEN:  Your Honor, Ms. Duvall will be questioning 19 

the next witness.  I'll defer to her, but I don't think we 20 

need a full hour.   21 

 MS. DUVALL:  I don't need a full hour, no. 22 

 JUDGE STECKLER:  Mr. Esders, will you be joining us 23 

after lunch?  24 

 MR. ESDERS:  I will, Your Honor.  Yes, I will.   25 
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 JUDGE STECKLER:  Okay.  Thank you.  Can we do about 50 1 

minutes then? 2 

 MR. FITZGERALD:  Your Honor, did you say 50 or 15? 3 

 JUDGE STECKLER:  5-0. 4 

 MR. FITZGERALD:  That's fine.   5 

 JUDGE STECKLER:  Thank you.  We'll go off the record for 6 

50 minutes.  Thank you.   7 

(Whereupon, at 12:07 p.m., a lunch recess was taken.) 8 
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A F T E R N O O N  S E S S I O N 1 

(Time Noted:  1:02 p.m.) 2 

 JUDGE STECKLER:  Back on the record. 3 

 Before we get into the next witness, I wanted to make a 4 

remark about my last ruling.  Mr. Fitzgerald, you were 5 

seeking subjective information to what would be perceived as 6 

a threat, and since the standard is objective and not 7 

subjective, that was also a reason not to continue that line 8 

of questioning.  You look confused, Mr. Fitzgerald? 9 

 MR. FITZGERALD:  The standard -- I understand what you 10 

said but it goes to his state of mind when he was applying, 11 

and I think that the understanding of why he was applying for 12 

the job at H&M when he had an arguably abusive or allegedly 13 

abusive boss for the last 2 months at ITS, I think that's 14 

relevant and probative evidence of what was happening.   15 

 JUDGE STECKLER:  Okay.  It's still, and people have all 16 

kinds of reasons with a boss.  So we'll leave it at that for 17 

now.  I'll consider it if there's a future issue coming up.   18 

 General Counsel may call her next witness. 19 

 MS. DUVALL:  General Counsel calls Darryl Halsey.   20 

 JUDGE STECKLER:  Mr. Halsey, can you unmute please? 21 

 MR. HALSEY:  Yeah, I'm on unmute.   22 

 JUDGE STECKLER:  Thank you, sir.  I'm Judge Steckler.  23 

I'm going to have you first sworn in, and then we'll have a 24 

little bit of discussion.  Please raise your right hand, sir. 25 
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(Whereupon,  1 

DARRYL HALSEY 2 

was called as a witness by and on behalf of the General 3 

Counsel and, after having been first duly sworn, was examined 4 

and testified as follows:) 5 

 JUDGE STECKLER:  Thank you.  Are you in a room by 6 

yourself, sir? 7 

 THE WITNESS:  Yes.  Yes, ma'am.   8 

 JUDGE STECKLER:  From time-to-time, parties may object 9 

to a question that's been asked.  Please do not answer the 10 

question until after I've had an opportunity to rule on the 11 

objection. 12 

 THE WITNESS:  Okay.   13 

 JUDGE STECKLER:  Ms. Duvall, I believe you're 14 

questioning this morning? 15 

 MS. DUVALL:  I am, Your Honor. 16 

 JUDGE STECKLER:  This afternoon, excuse me.   17 

DIRECT EXAMINATION 18 

Q. BY MS. DUVALL:  Can you state and spell your name for 19 

the record? 20 

A. Yes.  Darryl Halsey, D-a-r-r-y-l, H-a-l-s-e-y. 21 

Q. And what type of technology are you using to access this 22 

hearing? 23 

A. My phone, cell phone. 24 

Q. Your cell phone.  Okay.  So I would ask though that you 25 
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don't look at anything else on your cell phone while you're 1 

in this hearing except what is shown to you on the screen.  2 

Do you have any documents in front of you? 3 

A. No. 4 

Q. Okay.  Did you receive a subpoena from me to come and 5 

testify here today? 6 

A. Yes, I did. 7 

Q. And are you testifying here because you received a 8 

subpoena? 9 

A. Yes. 10 

Q. Are you familiar with the Norfolk Portlock Intermodal 11 

Rail Yard located in Chesapeake, Virginia? 12 

A. Yes, I am. 13 

Q. And how are you familiar with that yard? 14 

A. I work there. 15 

Q. When did you first start working at the Portlock Yard? 16 

A. In 2006. 17 

Q. Who was your employer when you first started working at 18 

the Portlock Yard? 19 

A. It was Tony Lee and Mitchell.  It was Mitchell.  I don't 20 

recall his last name. 21 

Q. Were those your employers or your supervisors? 22 

A. Oh, my supervisors.   23 

Q. So who was your actual employer back in 2006? 24 

A. 2006 was Caliber. 25 
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Q. And what was your position with Caliber? 1 

A. Groundsman. 2 

Q. Generally as a groundsman, what were your job duties? 3 

A. Climbing up and down the train, getting the IBCs off the 4 

containers. 5 

Q. And what's an IBC? 6 

A. It's a lock which turns from left-to-right to lock the 7 

container down. 8 

Q. And what type of equipment, if any, did you use as a 9 

groundsman at Caliber? 10 

A. I didn't use any equipment, just, you know, walking, 11 

climbing, that's about it. 12 

Q. Were you a groundsman the entire time you worked for 13 

Caliber? 14 

A. No, I wasn't. 15 

Q. What other positions did you hold for Caliber? 16 

A. I was a hostler driver.  I was a crane operator. 17 

Q. About when did you become a hostler driver? 18 

A. Probably like a year later. 19 

Q. And as a hostler driver, what did you do? 20 

A. Well, we'll have paperwork to go off of to see which 21 

container we're supposed to hook up to, and we'll take the 22 

container to the train and the crane offloads it. 23 

Q. The crane is a separate piece of equipment? 24 

A. Yes, ma'am.   25 
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Q. And it's offloading it onto the hostler? 1 

A. It's offloading off the chassis into the rail car. 2 

Q. And when you say the rail car, that's part of the train? 3 

A. Yes. 4 

Q. And what type of equipment did you use as a hostler 5 

driver? 6 

A. It's called a yard jockey.  It's a form of a truck and 7 

what it does is it just backs up to the container, hooks up 8 

to it and you just hook the airlines on and then just drive 9 

it to the train. 10 

Q. And you said you were also a crane operator for Caliber.  11 

About what time period did you become a crane operator for 12 

Caliber? 13 

A. I can't really tell you like -- probably like 2 years 14 

down the road.  I can't give you a specific date when I did 15 

it. 16 

Q. But you were a crane operator for Caliber at some point? 17 

A. Yes, that's correct. 18 

Q. And as a crane operator, what were your job duties? 19 

A. Offloading and loading containers on the train. 20 

Q. And what type of equipment did you use to do that? 21 

A. It was a side loader teller. 22 

Q. A side loader teller (ph.), is that one piece of 23 

equipment? 24 

A. Yes, it's one.   25 
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Q. Is that a type of crane? 1 

A. Yes, that's a crane, yes.   2 

Q. Okay.  Just for the rest of us who -- I don't know about 3 

anybody else, but personally I've never been in one of these 4 

yards.  So I don't know.  All right.  So when did you stop 5 

working for Caliber? 6 

A. I stopped working for Caliber I want to say June 15 of 7 

2015. 8 

Q. And why did you stop working for Caliber? 9 

A. They switched companies. 10 

Q. Who switched companies? 11 

A. Well, Caliber, the owner of Caliber, he retired.  So ITS 12 

came in after Caliber. 13 

Q. And when you say ITS, is that ITS Technologies and 14 

Logistics? 15 

A. Yes. 16 

Q. And when approximately did you start working for ITS? 17 

A. July, I mean June 15, 2015. 18 

Q. Was there any break in your employment between when you 19 

worked for Caliber and when you worked for ITS? 20 

A. No, there was no break. 21 

Q. Can you transition occurred between Caliber and ITS? 22 

A. Well, it went smooth.  It just -- well, the president of 23 

ITS came in, talked to everybody, told everybody they can 24 

fill out the application, and he will call, and it was like a 25 
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smooth transition, but when they came in, and when Caliber 1 

left. 2 

Q. Do you recall who the president of ITS was at that 3 

point? 4 

A. Chad Bowman. 5 

Q. And where did you come in to fill out that application? 6 

A. I filled it out on my phone. 7 

Q. And you said called everyone.  Did you get a call? 8 

A. I didn't get a call because I had already got hired 9 

right there on the spot.  So once I filled out the 10 

application, I was in the clear.  He talked to me one-on-one. 11 

Q. Mr. Bowman talked to you one-on-one? 12 

A. Yes. 13 

Q. Okay.  And how did you know you were hired right on the 14 

spot? 15 

A. Because he pulled me in the office and talked to me and 16 

said this is confidential. 17 

Q. Did he tell you why he was hiring you on the spot and 18 

not necessarily everyone else? 19 

A. No, he didn't. 20 

Q. At the time you filled out that application on your 21 

phone for ITS, were you still working for Caliber? 22 

A. Say that one more time. 23 

Q. At the time you filled out the application to work for 24 

ITS, filled it out on your phone, at the time you did that --  25 
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A. Right. 1 

Q. -- were you still working for Caliber? 2 

A. Yes, ma'am.   3 

Q. And at the time Mr. Bowman pulled you in the office and 4 

told you, you were hired by ITS, were you still working for 5 

Caliber? 6 

A. Yes. 7 

Q. And the office you were pulled into, was that at the 8 

Norfolk Yard? 9 

A. Yes. 10 

Q. How many people approximately were you working with at 11 

Norfolk Yard when Caliber was the employer? 12 

A. Caliber was the employer, that's -- I mean how far are 13 

you going back?  When I first started or --  14 

Q. No, no.  I'm sorry.  Let me clarify.  At the end, at the 15 

end of their employment back in 2015. 16 

A. I'd say about eight or nine, just a guess, you know.  I 17 

don't really know. 18 

Q. So sitting here today, you're not 100 percent sure 19 

exactly how many there were? 20 

A. Not really.  I would have to count it out like their 21 

names.  So I don't really know. 22 

Q. Well, if you can name them if you recall them, who do 23 

you recall working with at Caliber at the end? 24 

A. It was Rayeon, Earl, Vernon.  25 
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Q. We lost your video there.  Are you still there? 1 

A. I had a call coming in.  It was Rayeon, Carl, Ron -- did 2 

I say Earl?  Vernon, Jermaine.  Who else?  Who else?  Chris, 3 

Ernest.  That's all I can name right now. 4 

Q. Okay.  Is it possible there were others? 5 

A. That's a possibility because I mean people left in and 6 

out of that place like, you know, it was so far back.  So I 7 

don't know.  I forgot. 8 

Q. Other people that you did just mention, do you know if 9 

any of them did not get hired by ITS right away? 10 

A. Yes, my brother was one of them.  Rayeon was one.  11 

That's all I know.  Oh, and Earl.  Earl was one of them, too, 12 

as well. 13 

Q. You said your brother was one of them.  Who's your 14 

brother? 15 

A. Jermaine, Earl and Rayeon. 16 

Q. Okay.  And for the record's clarify, which one of those 17 

three is your brother? 18 

A. Jermaine. 19 

Q. Do you know why Jermaine didn't get hired right away by 20 

ITS? 21 

A. I don't know. 22 

Q. And do you know why Rayeon didn't get hired right away 23 

by ITS? 24 

A. I didn't know. 25 
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Q. And do you know why Earl didn't get hired right away by 1 

ITS? 2 

A. No. 3 

Q. When you got hired by ITS, what was your job position? 4 

A. Crane operator. 5 

Q. And what were your duties as a crane operator for ITS? 6 

A. Crane operator.   7 

Q. You said crane operator.  What did that involve 8 

operating the crane for ITS? 9 

A. Unloading and loading containers on a train. 10 

Q. How did your job duties as a crane operator change from 11 

your duties at Caliber as a crane operator? 12 

A. Well, with ITS, we did daily stretches in the morning, 13 

exercise before we get in the equipment.  We have a safety 14 

meeting in the morning and from there, we would go to work. 15 

Q. And did you have those stretches and exercise and 16 

meetings with Caliber? 17 

A. No, we didn't. 18 

Q. And what type of equipment did you use when your worked 19 

as a crane operator for ITS? 20 

A. The same crane, the teller. 21 

Q. Did the actual crane change, meaning did Caliber and ITS 22 

have a different crane? 23 

A. It was the same.  It was the same cranes there. 24 

Q. And while you were working for ITS, can you just 25 
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describe how your workday went?  You got to work and what 1 

happened?  What did you do all day? 2 

A. Got to work, write up the safety meeting, safety 3 

briefing and I get it and we'll do stretches and exercise 4 

before we go to work.  And then, you know, we'll fill out 5 

daily reports for whatever equipment that we're driving.  We 6 

do our pre-trips or whatever, and then we'll turn the 7 

paperwork in and then we'll go off to work. 8 

Q. Were you a crane operator for ITS the entire time you 9 

worked for ITS? 10 

A. Yes. 11 

Q. As of January 2019, do you recall what your hourly rate 12 

of pay was for ITS? 13 

A. Yes, it was 17.89. 14 

Q. And what days did you typically work?  What days of the 15 

week did you typically work for ITS? 16 

A. I worked 7 days a week. 17 

Q. And what was your typical start time for ITS? 18 

A. 5 o'clock, sometimes 4, but most of all it's 5 o'clock. 19 

Q. What did that start time depend on? 20 

A. It depends on how the freight is running.  If we've got 21 

heavy freight the next day, it depend on what time we're 22 

coming in.   23 

Q. And how did you know what time to come in each day? 24 

A. Tony would let us know. 25 
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Q. And when you say Tony, who was Tony? 1 

A. Tony Lee which is the supervisor.  Well, he is the TM. 2 

Q. What does TM stand for? 3 

A. A terminal manager. 4 

Q. And he was terminal manager for ITS? 5 

A. Yes. 6 

Q. Do you know whether he worked for Caliber at all? 7 

A. Yes, he worked for Caliber, too. 8 

Q. And do you know what his position was with Caliber? 9 

A. He was a supervisor then. 10 

Q. And what was your typical -- when you worked for ITS, 11 

what time did you typically end your day? 12 

A. About 3, 3, 4 o'clock, something like that. 13 

Q. Was this in the afternoon? 14 

A. Yeah. 15 

Q. And what did that depend upon, the end time? 16 

A. The end time depended on, you get off when the work is 17 

done. 18 

Q. Now, you mentioned Mr. Lee, Mr. Tony Lee, was the 19 

terminal manager.  When you worked for ITS, were there any 20 

other supervisors that you reported to? 21 

A. That was it. 22 

Q. Okay.  Was there an operations manager at ITS?  23 

Sometimes called an ops manager. 24 

A. Yeah, that's Tony.  Tony was the head. 25 



565 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Who's the head? 1 

A. Tony was the ops manager.  And Lee --  2 

Q. Okay.  Was there -- go ahead.  I'm sorry.  I didn't mean 3 

to interrupt you. 4 

A. And Lee was the supervisor. 5 

Q. And when you say Lee, who are you referring to? 6 

A. Leander Barrow. 7 

Q. You said he was a supervisor for ITS? 8 

A. Yes. 9 

Q. And were there any other supervisors at ITS? 10 

A. No, those were only two. 11 

Q. Are you familiar with the International Longshoremen's 12 

Association Local 1970 sometimes referred to as ILA? 13 

A. Yes. 14 

Q. Did you ever hear of a time when ILA was organizing the 15 

Norfolk Yard? 16 

A. Yes. 17 

Q. And when did you first hear about that? 18 

A. Around about -- it was like close to like November, 19 

something like that.  I can't really recall because --  20 

Q. Do you --  21 

A. Huh? 22 

Q. Do you know what year? 23 

A. It was like '18, '18. 24 

Q. And when you first heard about ILA at the Norfolk Yard, 25 
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do you know what season you were in, in 2018?  Summer, 1 

fall --  2 

A. Yeah, it was -- I think it was -- it had to be one of 3 

them I think. 4 

Q. Which one? 5 

A. It might have been -- I think it might have been fall I 6 

think.  I'm not for sure. 7 

Q. Who did you hear about ILA organizing the Norfolk Yard 8 

from? 9 

A. Carlos Jones. 10 

Q. And where were you when he first told you about ILA 11 

organizing the Norfolk Yard? 12 

A. Where was I? 13 

Q. Yes, where were you? 14 

A. I was home.  He had called me and was telling me all 15 

about it because him and Mike went to the meeting. 16 

Q. And when you say Mike, who are you referring to? 17 

A. Mike McManus.  18 

Q. And when you say went to the meeting, do you know what 19 

meeting he was telling you about? 20 

A. I didn't know what meeting he was telling me about, but 21 

when he told me, until he told me.  So I didn't know nothing 22 

about no meeting until he told me when I talked to him. 23 

Q. And what did he tell you? 24 

A. He was telling me about the great benefits and what they 25 
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want to do.  They wanted to unionize us and, you know, I was 1 

all for it. 2 

Q. And when you said the great benefits, whose great 3 

benefits? 4 

A. The ILA. 5 

Q. Did you attend any ILA meetings yourself? 6 

A. Yes, I did. 7 

Q. Do you know about how many meetings you attended with 8 

ILA? 9 

A. Well, I want to say about 4, 4 or 5, something like 10 

that. 11 

Q. And where did these meetings with ILA that you attended 12 

occur? 13 

A. Right here at the Longshoremen Hall. 14 

Q. Are you at the Longshoremen Hall currently? 15 

A. Yes. 16 

Q. And the ILA meetings that you attended, do you know what 17 

ILA representatives were at those meetings? 18 

A. Well, just talking about the actual -- how it was going 19 

to go down as far as the vote and the preparation and 20 

everything. 21 

Q. But the actual people who were speaking at those 22 

meetings, the people from ILA, do you know who any of their 23 

names are sitting here today?  Do you recall? 24 

A. No one here is sitting here today. 25 
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Q. I'm sorry.  In your memory, do you recall the names of 1 

the people?  I don't want anybody in the room with you.  I'm 2 

glad they're not sitting right there.  But do you recall any 3 

of the names? 4 

A. Yes, Mr. Wallace, Kevin Basnight and those were the only 5 

two. 6 

Q. And for the ILA meetings that you attended, did any of 7 

your coworkers from ITS attend those meetings with you? 8 

A. Yes, they did. 9 

Q. Do you recall which coworkers attended those meetings? 10 

A. Earl Smith, Vernon Cuffee, Ron Spencer, Michelle Clarke, 11 

who else?  Jermaine Collins, Rayeon Jordan (ph.), who else?  12 

Carlos Jones and Ernest.  I don't now Ernest's last name.  I 13 

think that's it.  Christopher Lucas also.  I think that's 14 

everybody. 15 

Q. Did any of the individuals you just name go by nicknames 16 

at the Norfolk Yard? 17 

A. Not that I know of. 18 

Q. Were you called a nickname at the Norfolk Yard? 19 

A. Yes. 20 

Q. What was your nickname? 21 

A. Chop. 22 

Q. When you were going to these ILA meetings, did you ever 23 

have any documents to show that you were attending these 24 

meetings? 25 
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A. Yes. 1 

Q. What type of document did you sign? 2 

A. We signed a sheet of paper with our name and our phone 3 

number right beside each time we came in. 4 

Q. Kind of like a sign-in sheet? 5 

A. Yes. 6 

Q. And you signed yourself in? 7 

A. You signed yourself in, yes. 8 

Q. Did you sign a card, an authorization card saying you 9 

wanted ILA to be your representative at the Norfolk Yard? 10 

A. Yes. 11 

Q. Who gave you a copy of that card? 12 

A. No one gave us a copy.  We just went up to the voter's 13 

booth and grabbed one. 14 

Q. Not the day of the election.  I'm not there yet.    15 

A. Okay.  Okay.   16 

Q. Prior to the election, a card that you would have filled 17 

out saying I authorize ILA to be my representative.  Did you 18 

ever fill out something like that? 19 

A. Yes, I think I do.  I think I do.  I'm not -- yeah, I 20 

did.  Yeah, I did.  I did.  I gave it to Carlos. 21 

Q. You gave it to Carlos. 22 

A. Yes. 23 

Q. Did you get it from Carlos or --  24 

A. Yes, I did.  I got it from Carlos. 25 
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Q. And when you gave Carlos the card back, where were you 1 

when you gave him the card back? 2 

A. We were at work. 3 

Q. Do you know whether you were in the break room, 4 

somewhere in the Yard, where you were when this happened? 5 

A. I gave it to him mainly in the break room because 6 

that's, you know, mainly where we be at.  I gave it to him in 7 

the break room. 8 

Q. And was anyone around when you gave him the card? 9 

A. No, I did it -- no, nobody was around. 10 

Q. Okay.  So, you said -- you started to go into the 11 

election a little bit.  So do you recall the actual day of 12 

the NLRB election?  Are you still there? 13 

A. Yes, I'm still here. 14 

Q. Okay.  Do you recall the day of the NLRB election at the 15 

Norfolk Yard? 16 

A. I want to think -- I want to say it happened -- I don't 17 

know the specific date.  I don't. 18 

Q. But you recall going to that election? 19 

A. Yes, and I --  20 

Q. Before we -- go ahead.  I'm sorry.  Before we get to the 21 

election, I have some questions.  22 

A. Okay.   23 

Q. But I want to focus you in on the time period.  Oh, lost 24 

your video again.   25 
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A. They keep calling me.   1 

Q. Unfortunately mine's the same way.  If you hear beeps in 2 

the background, it's people calling me.   3 

 JUDGE STECKLER:  And your blocked call warranty is still 4 

running out.  So everybody beware.  Bad joke.  I’m sorry, 5 

Ms. Duvall.   6 

 MS. DUVALL:  No problem, Your Honor. 7 

Q. BY MS. DUVALL:  Okay.  So the time period between when 8 

you first started going to ILA meetings and that NLRB 9 

election, did Tony Lee ever say anything around you about the 10 

ILA organizing?  11 

A. He just came in the break room one day and was just 12 

like, you all want to go union.  You all want a union in 13 

here.   14 

Q. Okay.  Do you recall who was present when that happened? 15 

A. I mean all us.  All of us was in the break room area. 16 

Q. Who's all of us that you recall?  Who do you recall 17 

being there? 18 

A. Earl, Ron, everybody that I named that was here that 19 

signed the sheet on the --  20 

Q. And were you all in the break room before Tony came in 21 

or was Tony in there first? 22 

A. No, we was in the break room first.  Then he came in. 23 

Q. If you can just describe from the moment Tony entered 24 

the break room, what did he say and what did he do? 25 
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A. Okay.  We was all sitting in the break room, just 1 

minding our business, on the phone, whatever, when he came 2 

in.  he must have got the letter form the Union saying that 3 

we were trying to go union, and came in and he said, you all 4 

trying to go union.  Didn't nobody pay him no mind.  We just 5 

kept doing what we were doing. 6 

Q. Nobody responded to him? 7 

A. Nobody responded.   8 

Q. Did he say anything else during this occasion? 9 

A. That was it.  That was it.  10 

Q. Are there any other occasions where Mr. Lee, prior to 11 

the NLRB election, said anything to you or around you about 12 

the ILA? 13 

A. What do you mean?  When we was voting? 14 

Q. No, no, before the day of the election, you had been 15 

attending ILA meetings.  Did Tony Lee ever ask you if you 16 

attended an ILA meeting? 17 

A. He never asked me.  He got word from Wade and stuff like 18 

that, who was at the meeting and stuff like that.   19 

Q. How do you know he found out from David Wade? 20 

A. Because David Wade stopped going to the -- he stopped 21 

attending. 22 

Q. Did David Wade ever tell you that he told Tony he was 23 

going to ILA meetings? 24 

A. No, he didn't tell me but I seen like -- I could sense 25 
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it like because he was one of the first persons that got 1 

hired back.  So that's why I say that.   2 

Q. Okay.  Tony Lee ever say anything around you about other 3 

people attending ILA meetings? 4 

A. No. 5 

Q. Did Leander Barrow ever say anything to you or around 6 

you?  Prior to the NLRB election, did Leander Barrow ever say 7 

anything to you or around you about the ILA organizing at the 8 

Norfolk Yard? 9 

A. No, he never said anything.  He didn't have nothing to 10 

do with it. 11 

Q. Okay.  Now, I want to turn to the day of the election.  12 

Did you work that day? 13 

A. Yes, I did. 14 

Q. And do you recall going in to get your piece of paper to 15 

vote? 16 

A. Yes. 17 

Q. Who was in the room when you went to go get your piece 18 

of paper to vote? 19 

A. It was Ms. Stephanie, Carlos and Marcus sitting there at 20 

the table, and that was it.  That's the only three people 21 

that was in there. 22 

Q. And when you say Carlos, is this still Carlos Jones you 23 

mentioned previously? 24 

A. Yes. 25 
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Q. And who is Marcus? 1 

A. Marcus is the mechanic. 2 

Q. Do you know what Marcus' last name is? 3 

A. Hunter. 4 

Q. And you said Ms. Stephanie.  Do you know what her last 5 

name was? 6 

A. Yes, the lady from the National Board of Labor. 7 

Q. And on the day of the election, did you see Tony Lee 8 

that day? 9 

A. Yes, I did. 10 

Q. Did Tony Lee say anything to you or around you about the 11 

election that day? 12 

A. He didn't say nothing to me, but he said something that 13 

I heard. 14 

Q. You heard directly or you witnessed? 15 

A. Yes. 16 

Q. Okay.  So before we get into what you witnesses, where 17 

were you when you witnessed what you're about to describe? 18 

A. I was outside the break room. 19 

Q. And who was present that you recall? 20 

A. It was -- Ron was right there.  Mike was standing out 21 

there.   22 

Q. When you say Ron, do you know Ron's last name? 23 

A. Spencer. 24 

Q. And when you say Mike, do you know Mike's last name? 25 
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A. McManus. 1 

Q. Okay.  Now, go ahead and describe, what did you witness 2 

from Mr. Lee on the day of the election? 3 

A. Well, when he saw Carlos -- when he walked in the break 4 

room, and when he walked in, because the door was swing wide 5 

open, when he walked in, he couldn't believe his eyes that 6 

Carlos -- because I went and voted and I walked out, Tony was 7 

coming in, and he saw Carlos at the table.  He couldn't be 8 

it.  So he was just -- he was so upset, and when he walked 9 

back out, I was standing outside.  He told -- he didn't tell 10 

people.  He was saying in general, if he had a gun, he would 11 

shoot Carlos in the head, and he told Mike McManus, Mike 12 

McManus was standing by the truck, by the hostler truck, 13 

right outside the break room.  He told Mike to meet him 14 

outside the gate. 15 

Q. And what does it mean to meet outside the gate?  Did you 16 

know what he meant? 17 

A. There was only one thing it could have meant. 18 

Q. What was the only thing that could have meant? 19 

A. I want to fight. 20 

Q. Did you actually see Mr. McManus and Mr. Lee get into a 21 

fight, a physical fight? 22 

A. No. 23 

Q. Did you tell anybody about what you heard that day?  Did 24 

you tell anyone what you heard about Mr. Tony Lee saying 25 
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about Mr. Jones and Mr. McManus? 1 

A. I told Carlos because he wasn't there to witness it. 2 

Q. And how did that conversation end that you witnessed 3 

with Tony? 4 

A. Everybody just walked away. 5 

Q. Do you know what direction Tony went after he --  6 

A. He went back inside the office. 7 

Q. Where is Tony's office? 8 

A. It's right across from the break room.  So it's 9 

literally like across. 10 

Q. Did you see Leander Barrow on the day of the election? 11 

A. No, he wasn't there. 12 

Q. Have you heard of H&M International Transportation? 13 

A. Yes. 14 

Q. And who are they? 15 

A. A contract company that I work for. 16 

Q. That you work for currently? 17 

A. Yes. 18 

Q. And where do you work for H&M? 19 

A. Did you say where?   20 

Q. Where?  What location do you work at? 21 

A. The Portlock Yard. 22 

Q. So the location you worked for ITS, you currently work 23 

for H&M? 24 

A. Yes. 25 
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Q. And when did you learn that H&M was becoming the 1 

employer at the Portlock Yard? 2 

A. I didn't know.  I didn't know.  I had no clue. 3 

Q. Well, at some point -- I mean you work for them today.  4 

So at some point you must have learned. 5 

A. Well, I didn't know until I came up there to fill out an 6 

application.  To that point, I didn't know until I came up 7 

there to fill out the application.   8 

Q. Okay.  So the day before you filled out the application, 9 

did you work that day for ITS? 10 

A. The day before I filled out the application? 11 

Q. That's right.   12 

A. Yes, I worked for ITS. 13 

Q. And was that a normal day of work? 14 

A. Yes, yes, it was. 15 

Q. Did you have any indication on that day that ITS was no 16 

longer going to be your employer on the next day? 17 

A. Well, like I said, Tony came out there bringing letters 18 

to us, termination papers, while we was working.  So we think 19 

it's just a joke, you know.  We don't know, and it's the 20 

paper saying that on January 21st, this company will not be 21 

here.  We thinking it was a joke, you know, having people 22 

come, the people that's the president and everything come 23 

down, pull us off the track while we working, talking to us 24 

one-by-one about a union.  We don't know.  We thought it 25 
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was -- I don't know.  It was just a hard time.   1 

Q. All right.  I want to back up a little bit to a little 2 

bit of what you said.  You said Tony handed you papers --  3 

A. Yes. 4 

Q. -- about ITS ending its time as the employer at the 5 

Portlock Yard.  When was that?  When did he do that? 6 

A. He had to do it around about the first week of January I 7 

believe. 8 

Q. Is this January 2019? 9 

A. 2019, yes.   10 

Q. Did he individually hand you paperwork or --  11 

A. Yeah, individually.  Everybody got one. 12 

Q. Okay.  And that paperwork, did it say that H&M was going 13 

to be the employer? 14 

A. No, it didn't.  It said ITS, it had something about ITS 15 

saying they no longer going to be here on January 21st.   16 

Q. Okay.   17 

A. So we -- go ahead. 18 

Q. And you mentioned that the president came down.  Was 19 

that the president of ITS or president of something else? 20 

A. It was the president of ITS. 21 

Q. When did he come to the Portlock Yard? 22 

A. He came like I want to say sometime in December, I 23 

think.  Don't quote me on that because I don't --  24 

Q. Well, a little bit of bad news.  You are definitely 25 
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being quoted.  So if you're guessing, definitely say that 1 

you're not sure because you are being 100 percent quoted.  We 2 

are recording everything.  You're 100 percent being quoted.  3 

So -- okay.  So when you say December, was that December 2018 4 

round about? 5 

A. Yeah. 6 

Q. Was it before Tony gave you the people that ITS was 7 

leaving? 8 

A. Yeah, it was before.  Yes, it was before. 9 

Q. And was that in a meeting that you got pulled into or 10 

was that an individual one-on-one session with the president? 11 

A. A one-on-one. 12 

Q. Okay.  So you had a one-on-one session with the 13 

president of ITS.  First of all, what is his or her name?  Do 14 

you recall? 15 

A. Dan something.  I don't know his name.  I don't know but 16 

Dan something.  I don't know and like I say, I only saw him 17 

one time.  I don't know. 18 

Q. Okay.  And Dan, where was the meeting, the one-on-one 19 

meeting you had with Dan? 20 

A. It was back office at the Portlock Yard. 21 

Q. Was anybody else there? 22 

A. There was two guys.  I don't know the other guy's name 23 

because I never seen him before. 24 

Q. Did the other guy speak at this meeting? 25 
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A. No, Dan was doing all the talking.   1 

Q. Was Tony at this meeting? 2 

A. Tony weren't in the meeting. 3 

Q. Sorry.  Was not in the meeting.  He wasn't there? 4 

A. No, he wasn't. 5 

Q. What about Leander Barrow?  Was he at the meeting? 6 

A. No, he wasn't. 7 

Q. What did Dan tell you at this meeting? 8 

A. He was like -- he pull me in the office and he said so I 9 

heard you guys want to go union.  And I said, okay.  So I 10 

told him, I said, who is everybody?  I said I ain't got 11 

nothing to do with that, and he just start saying that, you 12 

know, we're about to pull out because we're not making enough 13 

money and this, that and the other.  I said, man, I said, 14 

listen.  I said I don't know who you all think you're 15 

fooling.  I said every time that crane starts up and go out 16 

and gets a box off, you all making billions.  I said, is this 17 

meeting over with because we don't have nothing to talk 18 

about.  And he just started talking about working out of 19 

town.  I said, no, my family's here.  Why would I go out of 20 

town for? 21 

Q. So he asked you if you'd move locations? 22 

A. Yeah.  Mm-hmm.   23 

Q. And how did that meeting end? 24 

A. It didn't end too good because I walked out.   25 
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Q. And at that meeting, did you learn H&M was going to 1 

become the new employer at the Portlock Yard? 2 

A. No, I didn't. 3 

Q. And was that meeting before or after the NLRB election? 4 

A. That meeting was I want to say -- I want to say it was 5 

before.  I want to say it was before. 6 

Q. Before, but you're not 100 percent sure? 7 

A. I'm not 100 percent sure. 8 

Q. And do you know if your coworkers had similar meetings 9 

with Dan? 10 

A. Everybody had it.  We was actually like working and they 11 

were pulling us off the track, like it would come across the 12 

intercom, we need such and such.  So once they started doing 13 

that, I went up front. 14 

Q. Did you go to anybody else's meetings? 15 

A. No, we couldn’t go.  They put us in there one-by-one. 16 

Q. So you talked -- you testified before about you found 17 

out about H&M the day you applied to work for H&M; is that 18 

right?   19 

A. Right. 20 

Q. Okay.  How did you know to come fill out an application 21 

for H&M? 22 

A. Well, Tony texted us January 2019, he texted us on -- he 23 

texted us that day, January 20, 2019, texted us that day, 24 

once we got off, to come to fill out an application at 8 25 
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o'clock. 1 

Q. You said January 20th.  Are you sure it was January 2 

20th? 3 

A. Yes, because we lost our job on January 21st. 4 

Q. Okay.  So he told you to come fill out the application, 5 

the next day?  Let me ask it another way. 6 

A. Okay.  Uh-huh.  Go ahead. 7 

Q. Was that text the day before you filled out your 8 

application for H&M? 9 

A. January 21st was our last day.  So we filled out the 10 

application the next day I think.  I believe it as the next 11 

day. 12 

Q. Okay.  I know it was 2 years ago.  So just don't guess.  13 

Whatever you can remember.  So you came in and you filled out 14 

your application.  Where were you to fill out your 15 

application? 16 

A. In the break room. 17 

Q. Did you arrive around 8 a.m. that day that you filled 18 

out your application? 19 

A. Yes, I was there on time. 20 

Q. And when you arrived at the Portlock Yard, did you see 21 

anybody working that day? 22 

A. Yes, I seen people working. 23 

Q. Did you see Tony Lee working that day? 24 

A. Yes, I saw him working. 25 
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Q. What was he doing? 1 

A. He was in the office. 2 

Q. Did you see Leander Barrow working that day when you 3 

came to fill out your application? 4 

A. He wasn't there.  5 

Q. Do you know who Alan Young is? 6 

A. Yes.  He used to be a supervisor with Caliber but with 7 

ITS he was a gate clerk.  They moved him down. 8 

Q. And did you see Alan Young working on the day you came 9 

in to fill out your application for H&M? 10 

A. Yes, I saw him, yes. 11 

Q. What was he doing? 12 

A. On the gate, checking the trucks. 13 

Q. And are you familiar with Juanita Williams?  Do you know 14 

who that is? 15 

A. Yes, that's our admin person. 16 

Q. Did you see her on the day you filled out your 17 

application for H&M? 18 

A. I can't recall if I saw her or not because I just gave 19 

them my application and just carried on. 20 

Q. Okay.  Who actually gave you your application to fill 21 

out for H&M? 22 

A. Tony did. 23 

Q. And where were you when he gave you that application? 24 

A. I was in the office.  I walked in the office, and then 25 
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he gave me the application and then I walked to the break 1 

room and filled it out and walked back to the office to turn 2 

it into him, in his hands. 3 

Q. Was anyone else in the break room with you when you 4 

filled out the application? 5 

A. Everybody was there.   6 

Q. When you say everybody, who were some of the people or 7 

all of the people, if you can remember all of them, some of 8 

the people you remember being in the break room with you when 9 

you were filling out the application? 10 

A. Earl, Vernon, Chris, Vernon, Ron, Michelle, Carlos, 11 

Ernest, Rayeon, Jermaine, all of them. 12 

Q. And when you picked up your application from Tony Lee, 13 

did he say anything to you? 14 

A. No, he didn't say anything. 15 

Q. And when you turned in your application to Tony Lee, did 16 

he say anything to you? 17 

A. No. 18 

Q. After you filled out your application and turned it into 19 

Mr. Lee, what did you do? 20 

A. I left. 21 

Q. Okay.  Prior to leaving, while you were still at the 22 

Portlock Yard, and then we talked about Mr. Barrow and 23 

Mr. Young, Ms. Williams and Mr. Lee, other than those four, 24 

did you see anyone else working at the Portlock Yard that day 25 
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that you were filling out your application? 1 

A. Did I see anybody else filling out --  2 

Q. No, anybody else working?  Did you see anybody else 3 

working in the Yard? 4 

A. That I knew? 5 

Q. No, just people working. 6 

A. Yeah, there was people working --  7 

Q. Okay.   8 

A. -- more or less.   9 

Q. Was there anybody, other than the people we discussed, 10 

was there anybody you knew that was working in the Yard that 11 

day? 12 

A. No.  Uh-uh.   13 

Q. Did you have to clean out your locker before leaving the 14 

Portlock Yard that day? 15 

A. Yes. 16 

Q. Who told you to clean out your locker? 17 

A. Tony. 18 

Q. And when did he do that? 19 

A. January 21st, the last day. 20 

Q. The day before H&M came in or the day you filled out 21 

your application? 22 

A. No, that was -- January 21st was the last day.  So I had 23 

to clean my locker out.  I don't know.   24 

Q. Okay.  You're not sure.  That's fine.   25 
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(General Counsel's Exhibit 15 marked for identification.)  1 

 MS. DUVALL:  Your Honor, I'm going to show Mr. Halsey on 2 

the screen General Counsel's Exhibit 15.   3 

Q. BY MS. DUVALL:  Do you see this document on the screen? 4 

A. Yes. 5 

Q. Let me know if you need me to zoom in or anything. 6 

A. I can see it. 7 

Q. Is that your handwriting? 8 

A. Yes. 9 

Q. Okay.  I'm going to scroll down, let me know if you need 10 

me to stop, go back, go faster, and also let me know if at 11 

any point while I'm showing you General Counsel's Exhibit 15, 12 

if you see handwriting that is not your own.  That's the end 13 

of the exhibit.  I'm going to scroll back up to the top of 14 

it.  Do you recognize General Counsel's Exhibit 15, and I'll 15 

scroll back up to the top of it for you.  Mr. Halsey, sorry.  16 

Do you recognize this document? 17 

A. Yes, I do. 18 

Q. What is it? 19 

A. H&M application --  20 

Q. And is this --  21 

A. -- that I filled out. 22 

Q. Is this the application you filled out back in January 23 

of 2019? 24 

A. Yes. 25 
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Q. And it has a date on it, January 23, 2019.  Did you 1 

write that date on it? 2 

A. Mm-hmm.   3 

Q. That's your handwriting?   4 

A. Yes. 5 

 JUDGE STECKLER:  Is that a yes, Mr. Halsey? 6 

 THE WITNESS:  Yes. 7 

Q. BY MS. DUVALL:  And is this a true and accurate copy of 8 

the application to H&M that you submitted back in January of 9 

2019 that you were just testifying about? 10 

A. Yes. 11 

 MS. DUVALL:  Your Honor, at this time I would offer 12 

General Counsel's Exhibit 15 into evidence.   13 

 MR. FITZGERALD:  No objection. 14 

 MR. ESDERS:  No objection. 15 

 JUDGE STECKLER:  General Counsel's Exhibit 15 is 16 

admitted. 17 

(General Counsel's Exhibit 15 received in evidence.)  18 

Q. BY MS. DUVALL:  Mr. Halsey, did you ever hear back about 19 

that January 2019 application? 20 

A. No, ma'am.   21 

Q. Did you follow up about your January 2019 application? 22 

A. No, I didn't because at the time I was working already. 23 

Q. Were you working somewhere else? 24 

A. I was working somewhere else, correct. 25 
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Q. Okay.  So you got another job. 1 

A. Yes. 2 

Q. But today, you testified earlier that you currently work 3 

for H&M; is that right?   4 

A. Right, yes. 5 

Q. How did that come about?  How did you get a job at H&M? 6 

A. Well, my brother was saying that they needed an operator 7 

and so I reached out to Lee and he told me to come up there, 8 

talk to them, fill out an application and they called me 9 

back. 10 

Q. I want to break that down just a little bit.  So your 11 

brother, who is still Jermaine Collins? 12 

A. Jermaine, yes. 13 

Q. Okay.  And how did he tell you that H&M needed an 14 

operator? 15 

A. He called me and told me that they needed an operator 16 

and you're an operator.  So I went and called Lee. 17 

Q. And is an operator the same as a crane operator or is 18 

that something else? 19 

A. Crane operator, same thing. 20 

Q. Okay.  And when you say you went to talk to Lee, is that 21 

Tony Lee or Leander Barrow? 22 

A. Leander Barrow. 23 

Q. And what time period was it that you went and talked to 24 

Leander Barrow? 25 
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A. It was like August of I want to say --  1 

Q. I lost your video there, sir. 2 

A. August of 2019.  August of 2019, yeah.  That's what it 3 

is.  August 2019. 4 

Q. And when you talked to Mr. Barrow in August of 2019, 5 

what did he tell you about a job opportunity at H&M? 6 

A. He wanted to hire me. 7 

Q. Okay.  And you said you filled out another application? 8 

A. Yeah. 9 

Q. Who did you turn that application into? 10 

A. To Lee.   11 

Q. To Leander Barrow? 12 

A. Mm-hmm.   13 

Q. Is that a yes?  Sorry, we have a court reporter. 14 

A. Yes. 15 

Q. You just have to say yes and no.  Now, when you filled 16 

out that other application and you turned it in, how long 17 

between filling that out and starting work at H&M?  How long 18 

was that time period? 19 

A. January -- from January 21st --  20 

Q. Sorry, Mr. Halsey, I don't mean to interrupt you, but 21 

what I'm asking is a little bit different.  That might have 22 

been a confusing question.  So I apologize.  You filled out 23 

another application in August of 2019.   24 

A. Right. 25 
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Q. How long before you started working in August 2019, when 1 

you filled out that other application to when you started 2 

work?  Did you start work the next day, the same day, 3 weeks 3 

later? 4 

A. I started immediately.  I probably went and I probably 5 

started that week that I went. 6 

Q. And what was your job position when you started working 7 

for H&M at the Portlock Yard? 8 

A. They hired me as an operator. 9 

Q. What were your duties as an operator for H&M? 10 

A. Like when I came back or --  11 

Q. Yes, when you came back in August of 2019? 12 

A. When I came back, I did a little groundwork before I 13 

hopped back in the machine or whatever, in the crane, and 14 

that was it. 15 

Q. And then once you were back in the crane, what do you do 16 

as a crane operator? 17 

A. Load and offload containers on the train. 18 

Q. And your job position today with H&M, is it still the 19 

crane operator? 20 

A. Yes. 21 

Q. And now that you currently work for H&M at the Portlock 22 

Yard, can you just generally describe how your day goes 23 

there?  You get to work at what happens? 24 

A. I get to work now, safety briefing, safety, just go to 25 
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work. 1 

Q. And how are your job duties currently different from 2 

what they were at ITS as an crane operator? 3 

A. They're not different, just as far as like the loading, 4 

like -- as far as like -- I'm kind of stuck on that.  Can    5 

you --  6 

Q. Okay.  So I understand, you said your job duties aren't 7 

really that different as far as the loading and unloading? 8 

A. Yeah, it's nothing different. 9 

Q. Okay.   10 

A. It's just, you know, safety. 11 

Q. Okay.  When you worked for ITS, how many operators were 12 

there at Portlock Yard back in January of 2019? 13 

A. Just two. 14 

Q. Just two.  Who were the operators? 15 

A. Me and Carlos. 16 

Q. Was there anyone else at ITS at the Portlock Yard who 17 

worked in the crane if you and Carlos weren't around or were 18 

shorthanded? 19 

A. Only us two. 20 

Q. Okay.  And now that you work for H&M at the Portlock 21 

Yard, how many operators are there? 22 

A. Just me. 23 

Q. Just you.  Okay.  What happens if you take a day off?  24 

Do you know who works the crane if you take a day off? 25 
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A. Lee got to get in the crane. 1 

Q. You said Lee, meaning Leander Barrow? 2 

A. Leander Barrow, yes. 3 

Q. Do you know that he gets in the crane or that's just 4 

your assumption? 5 

A. He don't have no other choice. 6 

Q. Okay.   7 

A. I go take the crane to him, and he gets in it. 8 

Q. What's your current rate of pay with H&M? 9 

A. 18.65. 10 

Q. That's an hour? 11 

A. Yes. 12 

Q. And what your normal workdays, normal workweek days at 13 

H&M? 14 

A. Monday through Friday. 15 

Q. Do you ever work weekends for H&M? 16 

A. Every day. 17 

Q. Sorry, every day or every week? 18 

A. Every weekend. 19 

Q. What's your normal start time at H&M? 20 

A. 5. 21 

Q. And does your start time end or, sorry, not end, begin 22 

any earlier or later ever with H&M? 23 

A. Yes, it's the same.  It depend on the freight ran or 24 

whatever.  If we got heavy freight would come in at 4, you 25 
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know, come in a little earlier. 1 

Q. So it still depends on how the trains are running? 2 

A. Right. 3 

Q. Okay.  And your end time, is that the same thing, where 4 

it still depends on how the trains are running? 5 

A. The end time, is depending on, you know, practically 6 

like the work -- we don't leave until the work gets done 7 

basically. 8 

Q. And who is your current supervisor at H&M at the 9 

Portlock Yard? 10 

A. This girl named Roseland. 11 

Q. Does Mr. Barrow still work there at Portlock Yard? 12 

A. Yes. 13 

Q. What's his current position? 14 

A. He's the terminal manager. 15 

Q. And since working for H&M, have you ever reported to any 16 

other supervisors? 17 

A. Alan Young was a supervisor. 18 

Q. Does he still work there? 19 

A. He no longer work there any more. 20 

Q. Do you know what his position was for H&M while he 21 

worked there? 22 

A. He was a supervisor. 23 

Q. When you started working back at the Portlock Yard for 24 

H&M, was there a union there? 25 
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A. Yes. 1 

Q. Do you know which union it was? 2 

A. I think 22 Teamsters Union, something like that. 3 

Q. Teamsters 822. 4 

A. Mm-hmm.   5 

Q. Was that a yes? 6 

A. Yes. 7 

Q. Sorry.  I catch what you're saying, but it really won't 8 

pick up in a transcript.  It's going to come out as a bunch 9 

of Ms and nobody's going to know whether it's a yes or a no. 10 

A. Okay.  I'm sorry. 11 

Q. Okay.  Are you a member of Teamsters 822? 12 

A. No, ma'am.   13 

Q. Did you fill out a card to be represented by Teamsters 14 

822? 15 

A. He gave me one but I ain't -- I didn't sign it. 16 

Q. Who is he?  Who gave you it to you? 17 

A. I don't even know the guy's name.  We got in a debate.  18 

So -- 19 

Q. Is this somebody from Teamsters or somebody from H&M? 20 

A. Yeah, this is the Teamsters guy.  This is the Teamsters 21 

Union guy. 22 

Q. And you said you got into a debate with him.  When did 23 

you get in a debate with him? 24 

A. Well, it was in the break room, not the break room, but 25 
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the office.  We was just talking like why should -- I was 1 

asking him why should I put my hard-earned money into 2 

something that's not going to benefit me.  He's saying that, 3 

we can.  I said you all don't offer nothing.  On the 4 

weekends, double time and the holidays, you know, that's 5 

supposed to be time and a half or double time.  Like often, 6 

there's nothing, and you want somebody to join this.  He was 7 

like, oh, well, we keep your job.  I can keep my own job by 8 

showing up and going to work every day.   9 

Q. Okay.   10 

A. So it was just like, man, you drive a hard bargain, 11 

this, that and the other thing.  I'm like, man, nobody going 12 

to join that.  We ain't never even seen you.  This is the 13 

first time I seen you.  I ain't never seen them.  So every 14 

Wednesday he come up there, like he come up there today.  So 15 

he just comes up there and just looks.  He don't do nothing.  16 

He don't say nothing.  He just looking, that's it.  So I 17 

won't join the Union. 18 

Q. And how long had you been back working at the Portlock 19 

Yard with H&M the first time you saw this guy? 20 

A. I've been there for what, a year now.   21 

Q. So this conversation was recent? 22 

A. I spoke to him probably about a month ago.  23 

Q. How many other people do you currently work with at the 24 

Portlock Yard? 25 
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A. It's about -- I think there's about six. 1 

Q. Can you name any of them? 2 

A. That come out there and literally work amongst me, and 3 

not everybody. 4 

Q. That you work with, yes.  That you personally see and 5 

you could name sitting here today. 6 

A. Okay.  Ron.  We got a new kid that just started.  I 7 

don't know his name.  I'm not going to count him.  James 8 

Cofield, George Binns, David Wade, Stefon Barclift (ph.), who 9 

else?  Ron Spencer.  Did I say Ron Spencer?  Who else?  10 

That's it.  That's it.  11 

Q. Okay.  Other than the guys that you just named, were 12 

there people that since coming back to H&M that you did work 13 

around that no longer work for H&M at the Portlock Yard?  I'm 14 

know it's a little convoluted.  Let me rephrase.  When you 15 

came back in August 2019, we're sitting here in January 2021, 16 

you named the guys that currently work there.  Is there 17 

anybody that you've worked with at H&M that they just no 18 

longer work there, that you worked with them while they were 19 

there? 20 

A. No. 21 

Q. Nobody you recall sitting here.  Okay.  That's fine.  22 

The guys that you did mention, did any of them used to work 23 

with you at ITS? 24 

A. Yes. 25 
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Q. Who used to work at ITS? 1 

A. Stefon Von Cliff.  Well, he was gone.  He left before 2 

all this incident, all this stuff happened.  Ron, who else?  3 

That's about -- and Wade.  And David Wade.   4 

Q. Okay.  David Wade.  Okay.  So I know you said you're the 5 

only operator and Leander has to jump in the crane if you're 6 

not operating, but since you've been back at H&M, was there 7 

ever a time when there was another operator working there? 8 

A. Well, when I was filling out the application and coming 9 

back, I saw this guy named Bama and he come in there on 10 

crutches and bringing his doctor's letter back or whatever he 11 

was doing.  At the time, there was nobody present.  Well, 12 

yes, it was.  It was a guy named Marty.  He was in the crane 13 

when I got back, when I first came back.  So that's who was 14 

in the crane at first. 15 

Q. Okay.  So you mentioned a guy name Bamma.  Do you know 16 

that he was a crane operator? 17 

A. Yeah, he actually told me he was a crane operator. 18 

Q. Does he still work there? 19 

A. Yeah, he still work there.   20 

Q. Does he operate the crane? 21 

A. He don't operate not crane. 22 

Q. Did he operate the crane at any point since you've 23 

worked there? 24 

A. I ain't never seen him in it. 25 
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Q. And you mentioned a guy name Marty.  Did Marty have a 1 

nickname that you're aware of? 2 

A. No, I didn't.  I'm not aware if he have a nickname. 3 

Q. Does Marty still work there? 4 

A. No, he doesn't.  He been quit.  5 

Q. Do you know how long ago he quit? 6 

A. I think it been about -- he had to have been gone for 7 

about at least 8 months. 8 

Q. He's been gone at least 8 months.   9 

A. Mm-hmm.   10 

Q. Okay.  When you came back to work for H&M at the 11 

Portlock Yard, did you receive any training? 12 

A. Uh-uh.   13 

Q. Is that a no? 14 

A. No, no. 15 

Q. Okay.  Are you familiar with a John Page? 16 

A. Uh-huh.  I don't know him. 17 

Q. Are you familiar with a Scott Darvalics? 18 

A. I don't know him. 19 

Q. Are you familiar with a Peter Distel? 20 

A. No. 21 

Q. Are you familiar with Steven Frayne? 22 

A. No. 23 

Q. Are you familiar with a Roman Senteno? 24 

A. No. 25 
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Q. Are you familiar with a Frank Morgan? 1 

A. No. 2 

Q. Are you familiar with a Desmond Mitchell? 3 

A. No. 4 

Q. Are you familiar with a Mike Melendez? 5 

A. No. 6 

Q. Are you familiar with a Steven Coffey? 7 

A. No. 8 

Q. Since you have been back at H&M, is there anyone working 9 

at the Portlock Yard that you're aware of from a different 10 

H&M location? 11 

A. No. 12 

Q. Now, you mentioned David Wade.  Do you know when he 13 

first started working back for H&M? 14 

A. Yeah, right after we got fired. 15 

Q. Okay.   16 

A. Right after.  Like that Sunday he got hired that we got 17 

fired.  He got hired on a Sunday.  He told me that Tony told 18 

him to come up there and fill out the application for H&M. 19 

Q. You mentioned Marcus previously.  Does he work for H&M 20 

at the Portlock Yard? 21 

A. Yes, he does. 22 

Q. Do you know when he started working back for H&M at the 23 

Portlock Yard? 24 

A. He came right back like everybody else came back, right 25 
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within that week. 1 

Q. Okay.  Now, I'm going to ask you a little bit of a 2 

personal question because you brought it up.  Did you work 3 

today? 4 

A. Yes, I worked today. 5 

Q. Okay.  And you had mentioned you saw the Teamsters Local 6 

822 rep today.  Did you speak with him? 7 

A. I saw him.  He looked at me and I looked at him, but I 8 

kept moving. 9 

Q. Did he say anything to you? 10 

A. He don't say nothing to me.  All he want me to do is 11 

join the union so they can take my money. 12 

Q. Okay.  Now, this case has been going on since Monday.  13 

The record opened on Monday.  Has anyone talked to you since 14 

Monday about this case? 15 

A. No.   16 

Q. Okay.   17 

A. Everything has just been complimentary.  18 

 MS. DUVALL:  Your Honor, before I end my direct, could I 19 

request a short recess and to be put in a break room with 20 

Ms. Eitzen and Mr. Murphy?  You're on mute, Your Honor. 21 

 JUDGE STECKLER:  Thank you.  I'm sorry.  Mr. Halsey, 22 

what's going to happen is we're going to take a 5 minutes 23 

break.  You can get up.  You can walk around.  However, 24 

during this 5 minutes, don't talk to anybody about your 25 
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testimony during this time.  And then we'll come back and 1 

continue, okay. 2 

 THE WITNESS:  Yes, Your Honor.   3 

 JUDGE STECKLER:  Thank you, sir.  We'll be off the 4 

record for 5 minutes. 5 

(Off the record from 2:18 p.m. to 2:26 p.m.)  6 

 JUDGE STECKLER:  Back on the record. 7 

 Ms. Duvall. 8 

 MS. DUVALL:  I have no further redirect.  Sorry.  No 9 

further direct at this time.   10 

 JUDGE STECKLER:  Okay.  Mr. Esders? 11 

 MR. ESDERS:  Yes, just a few questions please. 12 

DIRECT EXAMINATION 13 

Q. BY MR. ESDERS:  Mr. Halsey, my name is Brian Esders.  14 

I'm an attorney for ILA Local 1970.  Thank you for 15 

participating and testifying today.  I just have a couple of 16 

questions.  You said that you were working of ITS up until 17 

the time they stopped operations; is that right?   18 

A. That's correct.   19 

Q. Do you remember what your rate of pay was basically like 20 

your last day working for ITS? 21 

A. Yes, it was 17.89. 22 

Q. Okay.  And now I know you testified that today you work 23 

for H&M and that currently your rate of pay is 18.65; is that 24 

right?   25 
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A. That's correct.   1 

Q. But you started with H&M like way back in August of '19, 2 

right? 3 

A. Yes, that's correct. 4 

Q. Do you remember what your rate of pay was when you came 5 

back to work and started to work in August of '19? 6 

A. They started me at -- I want to say they started me at 7 

16 I believe, and then after my 90 days, I had gotten my 8 

increase up to 18.65. 9 

Q. Okay.  One moment please.  All right.  And then you 10 

testified that at work today, there were some Teamsters 11 

representatives there; is that right? 12 

A. Right. 13 

Q. How do you know they were Teamsters representatives? 14 

A. Well, when I was getting out of the crane, and giving 15 

Leander Barrow the crane, for me to come to the hall, he was 16 

right up front and he rolled right past me.  We didn't say 17 

anything, but I just got in my car.  He was there in his car, 18 

and he drove out the gate and I go out the gate. 19 

Q. But how did you know he was a Teamsters?  Did he have on 20 

a shirt or did you recognize him?  How did you know who he 21 

was? 22 

A. I know him because we had a debate in the office.  So 23 

that's how I know him. 24 

Q. How long ago did you have the debate in the office? 25 
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A. I'll say it was like 4 or 5 months ago, like that. 1 

Q. Okay.  Four or five months ago, and that debate was 2 

about whether or not you would sign a Teamsters card; is that 3 

right? 4 

A. Right, yes. 5 

Q. And I believe you said something at the time, you told 6 

him that you don't need him to protect your job, something 7 

along those lines? 8 

A. Right. 9 

Q. What made you say that?  Did they say something that 10 

made you feel that you needed to defend the status of your 11 

job?   12 

A. Right.  He was saying that basically the only thing we 13 

do is we can save your job.  So basically you're telling me 14 

you can save my job.  What else can you do?  I can save my 15 

own job.   16 

Q. And this was at the worksite?  Was it outside in the 17 

parking lot? 18 

A. This was in the office at the worksite. 19 

Q. Is the office a public building, like if I was walking 20 

down the street, could I go into the office at H&M? 21 

A. I mean I wouldn't say it's a public office but you can 22 

go in there like, you know, to fill out an application or, 23 

you know, you got a package to drop off, yeah.  I would 24 

pretty much say that. 25 



604 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.  But do they generally allow people, third parties 1 

to come into their offices and have conversations with 2 

employees? 3 

A. Yeah, I done seen some cases where that's happening.  4 

Q. All right.  Thank you.   5 

 MR. ESDERS:  No further questions.   6 

 THE WITNESS:  Okay.   7 

 JUDGE STECKLER:  Mr. Fitzgerald, are you questioning? 8 

 MR. FITZGERALD:  I am.   9 

CROSS-EXAMINATION 10 

Q. BY MR. FITZGERALD:  Good afternoon, Mr. Halsey.  How are 11 

you? 12 

A. Hey, how you doing? 13 

Q. I'm Brendan Fitzgerald.  I'm the attorney for H&M.  I'm 14 

going to be asking you a few additional questions today.   15 

A. Okay.   16 

Q. We haven't, as far as this case, I don't think we've 17 

ever gotten a really great picture of how the terminal or the 18 

Yard operates on a day-to-day basis.  We've got pieces and 19 

parts, but can you really walk me through how you work as a 20 

crane operator but also how the whole yard functions today.  21 

Let's start with when a train comes in, what happens then? 22 

A. Okay.  So basically, once we come in, in the morning, 23 

the train is already spotted.  So we got the two groundsmen.  24 

One will ride in the cab with me and one will ride in the 25 
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truck with someone else.  And like basically we'll go and 1 

work -- the TM will tell us which track to work first and 2 

we'll go from there.  We'll go out there and basically what's 3 

supposed to happen is the flag's supposed to be us when we're 4 

working these tracks.  So that's our protection.   5 

 And when we go out there and go to work, we'll go to 6 

whatever track we're going -- we only work three tracks.  So 7 

we're working track 1, we'll go to the top of the track, and 8 

we got, we got the top and the bottom which we call the 9 

top -- we call the top the west end and the bottom the east 10 

end.  And what happens is we'll go to the top, I log into the 11 

computer which I see all the containers that's on each car, 12 

and I got my two groundsmen.  One on one side of the car rail 13 

and the other one is on the other side of the car rail, and 14 

basically what they do is they'll unlock the boxes on both 15 

ends, and they're called IBC locks.  They will unlock them.  16 

They'll step to the side of the rail car, step away from the 17 

rail car.  They'll still be on the rail car, but they'll step 18 

aside.   19 

 The crane will pick the box up and one of the drivers 20 

will come with a chassis.  And what I've got to do is tie 21 

each box into each individual chassis.  So that's how a 22 

normal day go. 23 

Q. Okay.  That's a lot of information.  Let me unpack a 24 

little bit of it with some follow-up questions, okay.  All 25 
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right.  So when you say the train is spotted, what do you 1 

mean the train is spotted? 2 

A. Okay.  What I mean about a train is spotted means that 3 

it's already in the Yard and that's already pushed in.  They 4 

pushed it in, it's on the train.  It's ready for us to work. 5 

Q. Okay.  So it's been delivered or it's arrived, right? 6 

A. Right. 7 

Q. Okay.  Pretend like I don't know anything about how your 8 

yard operates.   9 

A. All right.   10 

Q. I just lost you.  It looks like you keep getting phone 11 

calls it looks like. 12 

A. My phone is only 20 percent.   13 

Q. I'll try and be quick.  I can't promise that I will.  14 

Pretend like I don't know anything about how your yard 15 

operates.  So dumb it down for me please.   16 

A. Do what now? 17 

Q. Dumb it down for me, if you need to, okay.   18 

A. Okay.   19 

Q. So you go out there and you come -- you get in here.  20 

You get in your crane with your two groundsmen.  One's riding 21 

in with you and you go to one of the tracks where the train 22 

is spotted, right? 23 

A. We go to the top of the train and start dropping the 24 

train which is I get on the top box, and they'll come unlock 25 
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the box on each end and they'll step back and once I pick it 1 

off, they'll go get the locks out of each box, out of the box 2 

and I'll load that container onto a chassis.   3 

Q. Okay.   4 

A. I perform that pattern, just like that, taking top from 5 

bottom, top from bottom, top from bottom.   6 

Q. And then you put one box on one chassis, right? 7 

A. Right. 8 

Q. So what happens to that chassis once a box is loaded on 9 

it? 10 

A. The driver take it and go park it in the Yard --  11 

Q. Okay.   12 

A. -- where the loads supposed to be at.    13 

Q. Okay.  How many boxes are stacked on one rail car? 14 

A. Maybe 15, maybe -- let's just say it's not a little bit 15 

of boxes.  I'll say -- if I go by footage, I'll say like it's 16 

1500 feet, you know.  Our biggest track is 1900 feet.  So you 17 

take 1900 feet, you probably could fit like at least 50 to 60 18 

boxes on.   19 

Q. So you're talking long, right?  You're talking 1900 feet 20 

long, right? 21 

A. Yes. 22 

Q. How many stacked high?  Is it two or three? 23 

A. It's two.  It's two. 24 

Q. Okay.  Does every rail car have two boxes stacked on it? 25 
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A. Right.  Not every one.  It depends.  It depends.  Every 1 

rail car is not double stacked all the time.  It depends 2 

where the freight is going at.  It can be different places 3 

like Los Angeles, like it can be different.  It's 4 

complicated, but it's different. 5 

Q. Okay.  And you said it's up to 50 cars long in a train? 6 

A. Right, right. 7 

Q. You said the flags are supposed to be up --  8 

A. Right. 9 

Q. -- when you get there.  What are flags? 10 

A. Okay.  The flags are -- that's for our safety which 11 

means that that stops them from pushing in on us while we're 12 

working the track. 13 

Q. Okay.  And would you have a set of flags for each three 14 

tracks to tell them that it's off limits? 15 

A. Yep.  They got a flag and we got a flag. 16 

Q. Okay.  Who puts up the flag for you? 17 

A. The terminal manager is supposed to. 18 

Q. Okay.  So when the train arrives, he puts up the flag 19 

and it stays up until you finish working on that train? 20 

A. Yeah. 21 

Q. Okay.  And your work on that train, it is your entire 22 

purpose, you unload it and then reload it before it leaves or 23 

do you unload it and it sometimes leaves empty? 24 

A. Mainly, when we come in in the morning, we'll strip 25 
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everything, and then mainly that train is 234, and that's an 1 

every day train that we're supposed to get, and we getting it 2 

late now.  We used to get it every day and it used to come in 3 

early, but now it just started coming in late.  So that will 4 

be our first train that we drop in the morning.  So with that 5 

train, it's all loaded.  So once we strip it, we load that 6 

with the loads.  So everything that's going out is loaded, 7 

maybe a couple of empties or something like that, you know, 8 

we guide them, but mainly load the stuff, too. 9 

 JUDGE STECKLER:  Mr. Halsey, just one quick question.  10 

Who controls when the train arrives? 11 

 THE WITNESS:  Who controls it?  What do you mean by 12 

that?  Do you mean --  13 

 JUDGE STECKLER:  Is it the railroad company --  14 

 THE WITNESS:  Yes. 15 

 JUDGE STECKLER:  -- or is it H&M?  It's the railroad 16 

company. 17 

 THE WITNESS:  It's the railroad, yes.  And that sits 18 

right behind us.  So they push in all our freight.   19 

Q. BY MR. FITZGERALD:  Can you explain that?  Pretend I 20 

don't know anything that you're talking about.  What does it 21 

mean that they're right behind us and they're pushing us? 22 

A. Well, unless -- that whole yard that we work is their 23 

yard.  So they're right behind us.  That's what I mean.  24 

Their building is right behind us.   25 
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Q. Okay.  They have a terminal or some sort of building --  1 

A. Yes. 2 

Q. -- that you're behind? 3 

A. Yes, yes. 4 

Q. And when you say they're pushing us, that means they're 5 

pushing trains into the Yard for you to work; is that right?   6 

A. Right. 7 

Q. Okay.  Do you know who owns the crane you work in? 8 

A. Do I know who owns the crane?   9 

Q. Yes. 10 

A. Well, the crane is the railroad's.  The railroad 11 

supplies the crane. 12 

Q. Okay.  Thank you.   13 

A. Okay.   14 

Q. So then slowly walk me through how you do your work, 15 

right?  You have a rail car with two stacked on it, right?  16 

The groundsmen get up, unlock.  You take one off and put it 17 

on a chassis, right? 18 

A. Mm-hmm.  Right. 19 

Q. And then you said the Yard jockey takes it back to the 20 

lot, right? 21 

A. Right. 22 

Q. Okay.  How long does it take for that container to get 23 

to the lot from where you are? 24 

A. Not long because the lot's right there.  The lost is 25 
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right there.  It's different places you can park the 1 

containers at.  So it doesn't take long at all.  As soon as 2 

you get it on your back, you can park it.  And we call them 3 

like, you know, once I take it off and put it on your back, 4 

we'll call it like your back, the chassis is the back.  So 5 

that's how we relate that. 6 

Q. Say I'm a yard jockey.  You put it on my back and I 7 

leave.  Is it a minute?  Is it 30 seconds?   8 

A. Not even 2 minutes. 9 

Q. Not even 2 minutes.  Okay.  And again assuming I'm the 10 

Yard jockey, it's on my back, I have to park it, right? 11 

A. Right. 12 

Q. Okay.  Is there specific parking spots for each 13 

container or can I put them wherever I want?   14 

A. You can mainly put it -- it has -- we do have specific 15 

places but everything -- like we have a D row.  So all our 16 

loaded boxes, we'll put the loaded box on the D row.  We do 17 

that specific.  We do have different spots in the Yard that 18 

we call -- we got like -- we got the D row.  We've got 353D, 19 

353.  We got 2A, 45A, 45B, 1A, 2B, like that.  20 

Q. Okay.  Are those just locations in the lot that you just 21 

listed? 22 

A. Yeah. 23 

Q. And again, you've got a container on my back, I know to 24 

put it in 353D.  Is that right because of the paperwork or 25 
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how do I know? 1 

A. Really mainly -- when we are stripping -- stripping 2 

means taking the boxes off the train.  When we are stripping, 3 

the box can go on the D row.  Those boxes go on the D row.  4 

The only time you got to worry about the locations really is 5 

when we loading out because it have the lot and the location 6 

right on the paperwork, telling you where this container is.  7 

You just go right to that spot and pick the box -- 8 

Q. So it sounds like -- okay.  I get it.   9 

 MR. FITZGERALD:  Mr. Barham, will you pull up General 10 

Counsel Exhibit 99 please? 11 

 BAILIFF BARHAM:  Yes. 12 

 MR. FITZGERALD:  Would you please go to page 3 of this 13 

exhibit and maybe zoom out a little bit so we can see the 14 

whole screen, the whole page.   15 

Q. BY MR. FITZGERALD:  Mr. Halsey, have you seen this page 16 

before? 17 

A. Yes.  Hold on.  That's NS.  That's NS property.  That's 18 

not even our property.  That's NS property. 19 

Q. So the references that you made, I'm just trying to 20 

understand.  The reference that you made, D, lot 353D, lot 21 

353D, that's not the references we see on this map? 22 

A. Let me blow it up real quick.  Hold on.   23 

Q. Can we blow that -- it's probably -- maybe we could zoom 24 

in a little bit.   25 
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A. Hold on.  Hold on real quick.  Let me see.  Yeah, this 1 

is it. 2 

Q. When you say it, do you mean this is the Yard where you 3 

work? 4 

A. Yeah, this is the Yard. 5 

Q. Okay.  And you said you have three tracks in the Yard.  6 

I don't think you can see it.  We can zoom in if we need to.  7 

There's an indication for R01, R02 and R03.  Do you see 8 

those? 9 

A. Yes, that's the rail. 10 

Q. So are those the three rails?  That was my question. 11 

A. Yes. 12 

Q. Okay.  All right.  Thank you.  And these are the lots 13 

you referenced in your answer to my prior question when you 14 

were saying that they're right there and they can put it in a 15 

location based on where they need to go, right? 16 

A. Yes. 17 

Q. Okay.  Great.  Thank you.   18 

 MR. FITZGERALD:  You can take that down, Mr. Barham.  19 

Thank you.   20 

Q. BY MR. FITZGERALD:  You said no more than 2 minutes for 21 

the Yard jockey to take the box, park it, correct? 22 

A. Yeah.  Yes. 23 

Q. Would it take an additional minute or so for that person 24 

to come back?  Do they come back I guess is the first 25 
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question? 1 

A. Yes, they come back, yes.  It's just repeating the same 2 

thing you do.  Just repeating.  That's all you're doing.  3 

Same thing. 4 

Q. Can you estimate how long it takes for that whole cycle 5 

for a yard jockey?  You take one and you put it on their bad.  6 

They park it and then they come back.  How long does that 7 

whole process take? 8 

A. Well, it depends on where they parking at.  So you grab 9 

a chassis.  You grab a chassis, hook up to it, hop back in 10 

the truck.  That's not a whole minute right there.  That 11 

ain't a whole minute.  So get back to the train.  Back up to 12 

the container.  Once you back up to it, I say about 2 minutes 13 

if that because I'm a fast operator.  So it don't even take 14 

me -- it only take me like no time to get on the box and have 15 

it on the chassis, 2 seconds.   16 

Q. So on the average, on a typical day.  Let me put it this 17 

way.  On a typical day, how many yard jockeys do you have 18 

running on your crew? 19 

A. Now about three. 20 

Q. You say now.  Has that changed over time? 21 

A. Yeah, because I mean we did have two people out there in 22 

the truck. 23 

Q. Okay.  Help me understand that, in the truck.  What 24 

truck? 25 
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A. In the Yard jockey.   1 

Q. Okay.  So you only used to have two people as yard 2 

jockeys? 3 

A. Like some days like when we were short and stuff like 4 

that, it would be two people out there in a truck but like I 5 

said, it's not every day but it was becoming to get like that 6 

because we were short staffed and still short as of right 7 

now.   8 

Q. Okay.  Was it true at ITS as well?  Did you normally 9 

have three people working in the Yard at any one time? 10 

A. We had, we had more drivers then, way more. 11 

Q. So the crew's smaller at H&M? 12 

A. It's smaller, real smaller. 13 

Q. How much smaller? 14 

A. I'd say we had about -- at ITS, we probably had about 15 

10, 11 people.  I think we did.  Now, we probably only got 16 

around six, seven.  I think it's like six. 17 

Q. Has the amount of work changed between ITS and H&M? 18 

A. No, it's the same.  It's the same work.  It seem like 19 

it's picking up if you ask me.   20 

Q. So you're just running a smaller crew with the same 21 

amount of work? 22 

A. Basically, yeah. 23 

Q. Okay.  Has it always been that way at H&M?  Since you've 24 

been back to H&M, have they always run a smaller crew? 25 
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A. Yes. 1 

Q. All right.  So back to understanding how operations 2 

work.  The yard jockey parks the container, comes back and 3 

gets another one from you, right?  You said it takes a couple 4 

of minutes maybe, maybe less than that depending on for a 5 

whole circle to be completed, correct?  6 

A. About 3 minutes, yeah.  At least 3, yeah. 7 

Q. Can you estimate how long it would take you to unload a 8 

train?  And I know the trains are different, but an average 9 

train, how long would that whole process take? 10 

A. Like 45 minutes to -- I'd say about 45 minutes. 11 

Q. Okay.  And that's assuming that all three yard jockeys 12 

and you and the groundsmen are working together, working well 13 

together? 14 

A. Yeah, about 45 minutes, 40 minutes something like that. 15 

Q. Is it the same amount of time to reload or does it take 16 

a little bit longer to reload it? 17 

A. I mean it takes longer to load, I mean think about it.  18 

I try not to think about it.  So one box at a time.   19 

Q. No, it makes sense based on what you said is that you 20 

have to get specific boxes to load, but those boxes might 21 

take more than just throwing one on the back of a chassis and 22 

putting it wherever you want in the Yard; is that right?   23 

A. Right.   24 

Q. Can you estimate on average how long it would take to 25 
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load a train? 1 

A. Same as stripping it.   2 

Q. Forty-five minutes to an hour? 3 

A. Yeah. 4 

Q. Okay.  And again that loading process depends on 5 

everyone working together, all three drivers, the two 6 

groundsmen and you, all working together? 7 

A. Yeah, yeah. 8 

Q. Does that timing change if someone's not there on a 9 

particular day? 10 

A. Yeah, it'll change.  Yeah, it will change. 11 

Q. How does it change? 12 

A. Like if we short, if we short, and got two drivers, it's 13 

going to change.  But lately we haven't been having -- we've 14 

been having drivers, you know, we've been having three 15 

drivers come in and the two groundmen and you know, and it's 16 

been going all right, but that's not the point.  They need to 17 

have operators.  That's what they need. 18 

Q. So you're working 7 days.  So you think you need 19 

operators.  Is that what you're saying? 20 

A. Yeah, they need operators.   21 

Q. Okay.  It sounds like the company is operating, 22 

everything's running pretty smoothly at H&M; is that right? 23 

A. Yeah, it's running smooth, but they need to get some 24 

operators in there.   25 
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Q. Okay.  Was it running smoothly -- this smoothly for the 1 

operator or for the Yard folks at ITS as well? 2 

A. For who now? 3 

Q. When you were working at ITS, was the running as 4 

smoothly as it does now? 5 

A. Oh, no, no. 6 

Q. Why not? 7 

A. ITS was -- I mean because like -- it ain't no safety, 8 

nothing there.  They don't care about nothing, you know.  So 9 

like --  10 

Q. I'm having a hard time hearing you, Mr. Halsey.  Can you 11 

repeat what you just said? 12 

A. I said that I feel like that it's just, it's just -- 13 

with the safety and everything, that we, you know, makes you 14 

wonder why they not putting flags up and doing what they're 15 

supposed to do.  So, you know --  16 

 JUDGE STECKLER:  Was that ITS or H&M not doing that what 17 

it's supposed to? 18 

 THE WITNESS:  This is H&M.  This is H&M.  We just now 19 

get water like -- they ain't brought water -- they ain't had 20 

water since in what, 2 months?  They don't like to pay the 21 

bills.  They don't like to do nothing.  We used to get our 22 

check on Wednesdays.  Now we don't get our check until 23 

Thursday.  People don't even like to pay nobody.  They don't 24 

like to pay nobody.  I don't understand about this company, 25 
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man.  This company is baffling.  It ain't no safety, nothing.   1 

Q. BY MR. FITZGERALD:  I think you said that it was running 2 

smoothly when you were working for ITS.  Did I hear that 3 

correctly? 4 

A. Yes, you heard that correctly. 5 

Q. Okay.  Why doesn't it run as smoothly with ITS? 6 

A. I mean I feel like -- I think we were a real company, 7 

you know, it showed us that they, you know, when they, you 8 

know, they gave us bonuses, you know.  Anything, we go out of 9 

town with them, you know, it was a lot of opportunity there.  10 

These people ain't got no opportunity nowhere here.   11 

Q. I guess I'm still -- I guess I'm -- remember, pretend 12 

you're talking to someone who doesn't know anything.  I'm not 13 

understanding -- I'm talking about terminal operations here, 14 

your day-to-day job, when comparing your day-to-day job with 15 

ITS to your day-to-day job with H&M.  And you had said the 16 

Yard didn't run as smoothly, and I mean operated well, as 17 

quickly, and that's what I mean.  Does it operate as well and 18 

quickly, did it with ITS as it does now?  And you said, no.  19 

I'm trying to understand is that your testimony? 20 

 JUDGE STECKLER:  Which one do you think is better to 21 

work for, Mr. Halsey? 22 

 THE WITNESS:  I think -- I said ITS was the best company 23 

that I worked for.   24 

Q. BY MR. FITZGERALD:  All right.  Thank you for 25 
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clarifying.  I appreciate that.   1 

 JUDGE STECKLER:  Mr. Halsey --  2 

 THE WITNESS:  My phone, my phone is about to go dead.   3 

 JUDGE STECKLER:  Do you have a charger available to you 4 

anywhere? 5 

 THE WITNESS:  I don't have no charger.   6 

 MS. DUVALL:  Can we go off the record for just a second, 7 

Your Honor? 8 

 JUDGE STECKLER:  Let's go off the record for a moment 9 

please. 10 

(Off the record from 2:59 p.m. to 3:14 p.m.)   11 

 JUDGE STECKLER:  Back on the record. 12 

 Mr. Fitzgerald. 13 

 MR. FITZGERALD:  Thank you, Judge Steckler. 14 

Q. BY MR. FITZGERALD:  Mr. Halsey, you seemed to have moved 15 

rooms from your prior testimony; is that right? 16 

A. No, I'm in the same room. 17 

Q. Okay.  So the view is different then.  I can't see the 18 

light up top.  I was going to go through some of the stuff 19 

that Ms. Duvall did on her direct examine about papers and 20 

everything.  I forgot to ask that at the beginning of your 21 

testimony.  Did you provide an affidavit or a statement to 22 

the Board as part of this matter? 23 

A. No. 24 

Q. Okay.  You didn't provide a signed statement to the 25 
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Board? 1 

A. No. 2 

Q. Okay.  All right.  Thank you.  And how that I have a 3 

better idea of the operations and how your day-to-day 4 

operations work at the Yard, if a yardman doesn't come to 5 

work on a day, if a yardman doesn't come to work on time, it 6 

slows you down, right? 7 

A. Mm-hmm.   8 

 JUDGE STECKLER:  Is that a yes? 9 

Q. BY MR. FITZGERALD:  Is that a yes? 10 

A. Yes. 11 

Q. And if a groundsman doesn't come to work on time, it 12 

slows you down, right? 13 

A. Right. 14 

Q. And if the groundsman comes late, it slows you down for 15 

that period of time, right? 16 

A. Right. 17 

Q. And then you're behind for the day, right? 18 

A. Right. 19 

Q. And you play catch up all day then? 20 

A. Pretty much.  It depends.  It depends on how much 21 

freight you got, how much work you got, you know.  It all 22 

depends.  You catch up, I mean, it all depends. 23 

Q. Does it make you have to work harder to catch up? 24 

A. It make you want to work, yeah.  It make you work harder 25 
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but you got to go up a track, you know. 1 

Q. How does that make you feel? 2 

A. Well, right now, right now we got two groundsmen and 3 

three drivers or four drivers right now.  So it's like -- 4 

it's okay right now but when it wasn't to that point, it made 5 

me feel -- I was tired.  I was tired, wore out, you know.  I 6 

wanted to quit but my bills wouldn't let me quit.   7 

Q. It doesn’t make you happy it sounds like; is that right?   8 

A. It don't make me happy, no. 9 

Q. Does it make twice the work at the Yard? 10 

A. Yeah, yeah. 11 

Q. Do you have to work through breaks when that happens? 12 

A. No, I don't -- we take an hour.  We take an hour for 13 

lunch. 14 

Q. Do you have any other scheduled breaks? 15 

A. Not really. 16 

Q. Do you have to stay longer if that happens? 17 

A. What, if someone be late or something like that? 18 

A. If someone's late or someone doesn't show up?  Your 19 

testimony -- let me start over.  Your testimony was that you 20 

work until the work's done, right, until you're done? 21 

A. Right. 22 

Q. And if someone doesn't come, you said it slows us down, 23 

right? 24 

A. Right.   25 
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Q. And do you have to stay later then? 1 

A. Of course, you've got to stay later.  If the work is 2 

still there, you're going to have to stay later. 3 

Q. And that's true for groundsmen or for a driver, right? 4 

A. That's the whole shift. 5 

Q. Okay.  If anyone doesn't show up, everything's going to 6 

be late? 7 

A. I mean yeah, sort of. 8 

Q. What if, and I'm not saying you, but what if an operator 9 

doesn't show up?  What happens then? 10 

A. It's going to be late. 11 

Q. Okay.   12 

A. The work ain't getting done.   13 

Q. I want to talk briefly about when you moved or when the 14 

Yard moved from Caliber to ITS.  I think you said, and I'm 15 

not trying to misrepresent, you said that not everyone got 16 

hired by ITS right away; is that right?   17 

A. Right. 18 

Q. And you said one was Rayeon; is that right?   19 

A. Right. 20 

Q. Rayeon -- is it Hicks Jordan or Jordan Hicks? 21 

A. I believe his last name is Jordan I think, I believe.  22 

Rayeon Jordan, I think. 23 

Q. And then you said Earl as well, right? 24 

A. Yes. 25 
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Q. And then your brother.  Is that Jermaine? 1 

A. Yes. 2 

Q. Okay.  And Jermaine Collins to be clear? 3 

A. Right. 4 

Q. Okay.  Do you know when Jermaine was hired by ITS? 5 

A. He was hired right -- it was like right after Wade, like 6 

right after David Wade. 7 

Q. Are you talking about ITS or H&M? 8 

A. Oh, are you talking about H&M or ITS? 9 

Q. ITS, when you moved from Caliber, you said Jermaine 10 

didn't come on right away.  How long did it take until 11 

Jermaine got hired? 12 

A. Probably like a month, probably like a month in, and 13 

then Tony finally got him in, got Jermaine and Rayeon back 14 

down there.  Then gradually about a month ago, about 2 months 15 

in, got Earl back in as well.  So that's what happened with 16 

that. 17 

Q. Did you and Jermaine talk about that at the time, do you 18 

recall? 19 

A. We talked about it but I don't know what the reason why 20 

he didn't get picked up, you know.  We talked about it. 21 

Q. What was Jermaine doing for ITS when he got hired? 22 

A. When he got hired, he was a groundsman, and then he 23 

moved up to a driver and then after -- that was with Caliber.  24 

And when ITS came in, ITS hired him back as a chassis 25 



625 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

mechanic. 1 

Q. Is that his current role right now with H&M? 2 

A. Yes. 3 

Q. Okay.  When H&M came on, do you know if Jermaine was 4 

hired right away? 5 

A. Yes, he was. 6 

Q. Do you know the date of his hire? 7 

A. Like I say, he was hired the same week we was.  So right 8 

that same week we got hire, the same time we got hired.   9 

Q. Okay.  And was he hired as a chassis mechanic just to be 10 

clear, do you know? 11 

A. Yeah, he was hired a chassis mechanic with ITS, him and 12 

Rayeon. 13 

Q. Rayeon, too, you said? 14 

A. Yeah, Rayeon, too. 15 

Q. Are there still two chassis mechanics at the Yard right 16 

now? 17 

A. Just my brother. 18 

Q. So has he always been the only chassis mechanic since he 19 

started? 20 

A. Yeah, he was the first one back in, and then we had -- 21 

it was probably about three more people back there, they quit 22 

and then it's been him ever since.   23 

Q. So the maintenance shop at the Yard is smaller now, too; 24 

is that right?   25 
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A. Say that one more time. 1 

Q. The maintenance shop at the Yard is smaller than it was 2 

with ITS now; is that right?   3 

A. Is it smaller, the Yard? 4 

Q. No, the number of people in the shop? 5 

A. Yes. 6 

Q. The maintenance shop? 7 

A. Yeah, yeah.  Yes, it's smaller. 8 

Q. Okay.  Thank you.  You testified before, you had a 9 

meeting with Dan from ITS.  Do you recall that? 10 

A. Yes, yes. 11 

Q. You also testified that you got a letter at some point 12 

during your employment with ITS, relating to ITS leaving the 13 

Yard; is that right?   14 

A. Yes. 15 

Q. Did you get that letter in the meeting with Dan? 16 

A. No, I got that meeting outside when I was working. 17 

Q. Okay.  Who gave you that letter? 18 

A. Tony gave me that letter.  He gave everybody a letter,  19 

individual. 20 

Q. What did he say to you when he did that? 21 

A. He didn't say nothing to me.  He gave me the letter, and 22 

I went back to work. 23 

Q. Do you recall when the meeting with Dan was? 24 

A. I can't -- I don't know the date.  It was before the 25 
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election.  That's all I can tell you.   1 

Q. Do you recall if you got that letter from Tony in the 2 

Yard before or after you had the meeting with Dan? 3 

A. Say what now? 4 

Q. You got a letter from Tony while you were working and 5 

went back to work, right? 6 

A. Yeah. 7 

Q. And then you also had a meeting with Dan.  8 

A. Right, correct.   9 

Q. Which --  10 

A. Not the same day.  Not the same day. 11 

Q. I wasn't asking that.  I'm asking, which came first?  Do 12 

you know? 13 

A. The letter came first. 14 

 JUDGE STECKLER:  Let me make sure I'm understanding this 15 

correctly, Mr. Halsey.  Did you get the letter before or 16 

after the election? 17 

 THE WITNESS:  That was before the election. 18 

 JUDGE STECKLER:  Okay.   19 

Q. BY MR. FITZGERALD:  Would you recognize the letter if 20 

you saw a copy of it? 21 

A. Did I recognize the letter? 22 

Q. Would you recognize it?  Do you recall what was in it? 23 

A. Yeah, I remember it.  You have it? 24 

Q. Go ahead. 25 



628 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Do you have it? 1 

Q. We'll see.   2 

 MR. FITZGERALD:  Your Honor, I'm hoping to show the 3 

witness GC Exhibit 24.  Mr. Barham, will you pull that up 4 

please? 5 

Q. BY MR. FITZGERALD:  Do you recognize this letter? 6 

A. Yeah. 7 

Q. Is this the letter that you were talking about that Tony 8 

handed you? 9 

A. Yep.  Yeah, that's the letter. 10 

Q. Is Dan Van Gosen, is that the Dan you met with you 11 

recall? 12 

A. Yeah, that's him.   13 

Q. Is that your handwriting? 14 

A. No, it ain't my handwriting.  I don't know who 15 

handwriting that is.  Ain't my handwriting. 16 

Q. Okay.  But you recognize the letter? 17 

A. Yeah, we gave a letter to Mr. Wallace and Kevin 18 

Basnight. 19 

 MR. FITZGERALD:  Just to confirm, Your Honor, I don't 20 

believe that this has been offered or entered into evidence; 21 

is that correct?   22 

 THE WITNESS:  Say that one more time? 23 

 MR. FITZGERALD:  Mr. Halsey, that's not for you.  I'm 24 

sorry.   25 
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 MS. DUVALL:  That's correct.  We have not moved it into 1 

evidence yet.  Of course, it's our exhibit and we have no 2 

objection to it going into evidence.   3 

 THE WITNESS:  Hold on a minute.    4 

 MS. DUVALL:  Mr. Halsey, we're discussing something.   5 

 JUDGE STECKLER:  Hang on just a second, Mr. Halsey.  6 

We'll be back with you in a second. 7 

 I'm sorry.  Mr. Fitzgerald, you were saying. 8 

 MR. FITZGERALD:  I was going to say something, but 9 

Mr. Halsey's comment made me realize something.   10 

Q. BY MR. FITZGERALD:  Is this the letter you recognize 11 

that Tony gave you? 12 

A. That date is all wrong.  That date wrong.  It should be 13 

January up there.  January 21st up there.  I don't know what 14 

type of letter this is.   15 

 JUDGE STECKLER:  So it's not the same thing that you 16 

recall seeing at that time? 17 

 THE WITNESS:  Yeah, this has October up here.  18 

 JUDGE STECKLER:  Okay.  Do you recall getting anything 19 

that said ITS wasn't going to be working there any more? 20 

 THE WITNESS:  No, I ain't never seen this.  I never seen 21 

this.  I ain't never seen no letter like this.   22 

 MR. FITZGERALD:  Okay.   23 

 THE WITNESS:  This ain't real.   24 

 MR. FITZGERALD:  Okay.   25 



630 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 THE WITNESS:  My thing is, that letter ain't real.  This 1 

ain't real.   2 

 JUDGE STECKLER:  This isn't something you received.  Is 3 

that what you're saying, Mr. Halsey? 4 

 THE WITNESS:  I ain't seen that.  5 

 JUDGE STECKLER:  Okay.   6 

Q. BY MR. FITZGERALD:  To be clear, I'm not suggesting you 7 

did or trip you up.  I'm asking you the question is that the 8 

one that you saw.  So it sounds like it's not, and I guess at 9 

this point --  10 

A. His name is right.  His name is right, but I don't 11 

remember -- hold on.   12 

Q. Are you still reading the letter? 13 

A. I don't remember that letter, man.  Let me see the top 14 

of the letter.  I don't remember that letter.  I don't 15 

remember that letter. 16 

Q. Okay.   17 

A. I don't remember that.  That's ain't the letter.  That 18 

ain't the letter he gave me.  I don't know.   19 

Q. Okay.  That's the question I was asking.  So it wasn't.  20 

So you gave your letter to -- you got it from Mr. Lee and 21 

gave it to the ILA.  Is that what you're saying? 22 

A. Are you saying you got two letters.   23 

Q. I don't have another letter to show you.  I'm just 24 

trying to confirm, that there is another letter. 25 
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A. I don't know.  Maybe there could.  I don't know.   1 

Q. Okay.   2 

A. But that ain't the letter.  I don't know, man. 3 

Q. And I'm not trying to play gotcha.  I'm trying -- this 4 

is the letter I seen and I wanted to confirm whether it was 5 

the same one.  I'm not going to --  6 

A. I don't know.   7 

Q. Go ahead. 8 

A. I don't know.   9 

Q. Okay.  Thank you.   10 

 MR. FITZGERALD:  I’m not going to move to put it into 11 

evidence now based on the witness' testimony.  You can take 12 

it down, Mr. Barham.  Thank you.   13 

Q. BY MR. FITZGERALD:  You testified before that you're 14 

currently a H&M employee, correct? 15 

A. Yes. 16 

Q. And you were hired ad hoc around August 2019, right? 17 

A. Yes. 18 

Q. Okay.  And Lee Barrow was the person who hired you, 19 

correct? 20 

A. Right. 21 

Q. Okay.  You said that you had a meeting -- I shouldn't 22 

say that.  You testified that you talked to him over the 23 

phone, correct? 24 

A. Right. 25 
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Q. Did he tell you to come down to the Yard? 1 

A. No, he didn't tell me.  I went and talked to him. 2 

Q. Okay.  What did you talk about in that meeting? 3 

A. I was just asking him, you know, if he got room for me, 4 

you know, to come back.  He was like, let me talk to the 5 

owner, and he talked to the owner and within that week, he 6 

got me hired on. 7 

Q. The only thing you said is there room, and he said let 8 

me talk and then you left? 9 

A. Mm-hmm.  That's right. 10 

Q. And then sometime later he contacted you and you came 11 

back to work in a week or so? 12 

A. Within that week, he told me to come up there and fill 13 

out an application.  And then I --  14 

Q. And then you went and filled out an application, right? 15 

A. Mm-hmm.  And then in less than a week, he called me back 16 

and said -- and all that stuff.  So it was about a week. 17 

Q. Okay.  I'm sorry.  I did not hear the last thing you 18 

said.  What was that? 19 

A. It was about a week.  It take about a week to get in. 20 

 MR. FITZGERALD:  Okay.  Give me a second while I make 21 

sure there's nothing else.    22 

(Pause.) 23 

 MR. FITZGERALD:  I don't have any further questions.  24 

Thank you, Mr. Halsey.   25 
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 JUDGE STECKLER:  Ms. Duvall? 1 

 MS. DUVALL:  Yes.   2 

REDIRECT EXAMINATION 3 

Q. BY MS. DUVALL:  Mr. Halsey, I just have a few follow up.  4 

You seem tired, but just a couple of more questions to follow 5 

up.  When Mr. Fitzgerald was asking you questions, he was 6 

asking some about the team that you were running with and how 7 

it ran both at H&M and ITS.  So when you were working for ITS 8 

as a crane operator, who did you work with as the Yard 9 

jockeys, hostler drivers?  Who were the guys that were 10 

driving the chassis around? 11 

A. David Wade, Chris, Earl, Vernon, and Ron.  Ron was in 12 

the office -- Carlos.  I think that's it. 13 

Q. And just because it was a little bit confusing to me, 14 

maybe I didn't -- it might have just been me, but how did you 15 

and Carlos, Ron, Wade, Chris, Earl and Vernon work as a team 16 

for ITS? 17 

A. How did we work as a team? 18 

Q. Yes, did you have any problems as a team between you 19 

guys? 20 

A. We was the best shift.  I worked with them guys for 21 

years.   22 

Q. Did you have any problems with their tardiness or 23 

absences that was causing the team to run behind? 24 

A. Not really.  Was nobody like -- I want to say -- like I 25 
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said.  Like if people work 6, 7 days a week, you're not going 1 

to be on time every day.  That's impossible especially the 2 

work we do.  It's hard labor work.  So your body get beat up 3 

after that all the time.  So, yes, some people was late but 4 

I'm not saying that they was a whole hour and a half late or 5 

a whole hour late.  Thirty minutes, twenty minutes late, you 6 

know, that's okay.   7 

Q. So as a team member, you didn't hold that against them 8 

if they were late occasionally? 9 

A. Not really, because I mean it be times I be late because 10 

I'm tired.   11 

Q. Okay.  And, the team you work with today, the Yard 12 

jockeys, groundsmen. 13 

A. Right. 14 

Q. Who's on that team for H&M? 15 

A. Wade, yeah, David Wade, you got George Binns, you got 16 

James Cofield, Stefon Barclift, that's it. 17 

Q. And the team for H&M that you just described, how do you 18 

guys work together? 19 

A. It's rough.  I got to tell them how to work and it's 20 

rough.  It's totally different.   21 

Q. Okay.   22 

A. It's a lot of work. 23 

Q. So you've got a lot more work now with the team you 24 

currently work with?   25 
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A. Yes. 1 

Q. It's harder on you? 2 

A. Yes. 3 

Q. So, you were asked some questions about your brother, 4 

Jermaine Collins, in the maintenance shop.  Have you ever 5 

worked in the maintenance shop in Norfolk Yard? 6 

A. No. 7 

Q. Okay.  So are you familiar with how the maintenance shop 8 

runs at Norfolk Yard? 9 

A. Sort of, kinda, yeah. 10 

Q. In what way are you familiar with how the maintenance 11 

shop runs? 12 

A. Like ordering stuff for the chassis and, you know, doing 13 

inventory and stuff like that. 14 

Q. Are you involved in ordering stuff for the chassis or 15 

doing inventory? 16 

A. No, I just heard my brother talk about little things, 17 

whatever. 18 

Q. So the things you know about the maintenance shop, are 19 

from conversations with Mr. Collins? 20 

A. Yes. 21 

Q. And there were a couple of questions about safety or 22 

maybe your responses were about safety.  And I just want to 23 

clarify.  When you were talking about safety and that there 24 

wasn't any, which company were you talking about? 25 
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A. H&M. 1 

 MS. DUVALL:  No further redirect.   2 

 JUDGE STECKLER:  Mr. Esders? 3 

 MR. ESDERS:  Nothing from me. 4 

 JUDGE STECKLER:  Mr. Fitzgerald?  5 

 MR. FITZGERALD:  Nothing from me.  Thank you.   6 

 JUDGE STECKLER:  Mr. Halsey, I do have a couple of 7 

questions.   8 

 THE WITNESS:  Yes, Your Honor.   9 

 JUDGE STECKLER:  The work that you're doing now, in 10 

terms of operating the crane, what type of machine are you 11 

using now? 12 

 THE WITNESS:  The same crane which is a 975 side loader. 13 

 JUDGE STECKLER:  And that's the same type of crane you 14 

used when you were at ITS? 15 

 THE WITNESS:  Yes. 16 

 JUDGE STECKLER:  Is this an updated model? 17 

 THE WITNESS:  No, it's the same crane.  It's just been 18 

well maintenanced and stuff like that.  Like the railroad 19 

work on them on their own.   20 

 JUDGE STECKLER:  When you came back, did you have to 21 

have any training?  When you came back -- when H&M hired you, 22 

did you have any training? 23 

 THE WITNESS:  No, I didn't have any training.   24 

 JUDGE STECKLER:  Okay.  Ms. Duvall, further questions? 25 
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 MS. DUVALL:  No, Your Honor.   1 

 JUDGE STECKLER:  Mr. Esders? 2 

 MR. ESDERS:  Just one. 3 

REDIRECT EXAMINATION 4 

Q. BY MR. ESDERS:  When you came back to H&M, were you put 5 

on a probationary period? 6 

A. As far as what? 7 

Q. Were you told that you were on probation, did you 8 

receive a lower wage until you completed the probationary 9 

period or anything like that? 10 

A. Yeah, I got -- like I said, I started with 16 and then 11 

after my 90 days, I bumped up to 18.65. 12 

 MR. ESDERS:  Okay.  Nothing further.  Thank you.   13 

 JUDGE STECKLER:  Mr. Fitzgerald? 14 

 MR. FITZGERALD:  Nothing further.  15 

 JUDGE STECKLER:  Thank you.  Mr. Halsey, you're about to 16 

be excused as a witness.  You may be called at some future 17 

date.  At the current time, we're expecting the hearing to go 18 

through March.  During this time, please do not discuss your 19 

testimony with anyone.  I'm sure someone will let you know 20 

when the hearing is over.  So then if you wish to talk about 21 

it, you may.  So at this time, you're going to be excused, 22 

and you can shut down the computer or whatever you're using.   23 

 THE WITNESS:  Okay.   24 

 JUDGE STECKLER:  Thank you for your time.   25 
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 THE WITNESS:  Thank you.   1 

(Witness excused.)  2 

 JUDGE STECKLER:  Off the record. 3 

(Off the record from 3:43 p.m. to 3:51 p.m.) 4 

 JUDGE STECKLER:  Back on the record. 5 

 MS. EITZEN:  Your Honor, I call Ms. Michelle Clarke as a 6 

witness.   7 

 JUDGE STECKLER:  Ms. Clarke, could you please raise your 8 

right hand?  And remove your mask if no one is there with 9 

you.   10 

(Whereupon,  11 

MICHELLE CLARKE 12 

was called as a witness by and on behalf of the General 13 

Counsel and, after having been first duly sworn, was examined 14 

and testified as follows:) 15 

 JUDGE STECKLER:  Please state your name and spell it for 16 

the record. 17 

 THE WITNESS:  Michelle Clarke, M-i-c-h-e-l-l-e, C-l-a-r-18 

k-e. 19 

 JUDGE STECKLER:  Ms. Clarke, is it getting hot in there.  20 

 THE WITNESS:  Yes, I'm kind of tired.  I had chemo and 21 

stuff.   22 

 JUDGE STECKLER:  Okay.  If you get uncomfortable and 23 

need a break, please let us know, and we'll take a break.  24 

Are you in a room by yourself?  25 
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 THE WITNESS:  Yes, ma'am.   1 

 JUDGE STECKLER:  Okay.  At some point, one or more of 2 

the parties may object to a question.  Please wait to answer 3 

the question until after I've given a ruling, okay. 4 

 THE WITNESS:  Yes, ma'am.   5 

 JUDGE STECKLER:  Okay.  Ms. Eitzen, you may continue. 6 

 MS. EITZEN:  Yes. 7 

DIRECT EXAMINATION 8 

Q. BY MS. EITZEN:  Good afternoon, Ms. Clarke.   9 

A. Good afternoon. 10 

Q. Do you have any documents in front of you or with you 11 

right now? 12 

A. No, ma'am.   13 

Q. Okay.  So I'm going to ask that you not look at any 14 

documents unless they're shown to you in the Zoom hearing.   15 

A. Yes, ma'am.   16 

Q. Are you familiar with the Norfolk Portlock Intermodal 17 

Yard that's located at 1710 Atlantic Avenue? 18 

A. Yes, ma'am.   19 

Q. And what name do you know that location by? 20 

A. Portlock. 21 

Q. In my questions, I'm going to be referring to as the 22 

Portlock Yard. 23 

A. Yes, ma'am.   24 

Q. Have you ever worked at the Portlock Yard? 25 
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A. Yes, ma'am.   1 

Q. And approximately how many years in total have you 2 

worked at the Portlock Yard? 3 

A. Over 10.   4 

Q. And would you say that -- was it at least 20 or is it 5 

somewhere between 10 and 20? 6 

A. Over 20. 7 

Q. And what years?  Are you able to give me the date range 8 

of what years you worked at the Portlock Yard? 9 

A. Two years ago and I'm not sure because it's been 10 

different years.  So I'm not for sure how long, when it 11 

started. 12 

Q. Okay.  So until about 2 years ago, you had been working 13 

there over 20 years; is that right?   14 

A. Yes, ma'am.   15 

Q. During those 20 plus years that you worked at the 16 

Portlock Yard, did you have various employers or just one 17 

employer during that whole time? 18 

A. You mean various like people I work with or company 19 

names? 20 

Q. The companies.  Did you work for more than one company? 21 

A. Yes, ma'am.   22 

Q. Okay.  Can you tell me who was the first company you 23 

worked for at Portlock Yard? 24 

A. TVM. 25 
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Q. And after TVM, who was the next company? 1 

A. I believe Caliber. 2 

Q. And did you work for another company after Caliber? 3 

A. ITS. 4 

Q. And did you work for any other company after ITS at 5 

Portlock Yard? 6 

A. No, ma'am.   7 

Q. Okay.  So, first, I want to ask you some questions about 8 

when you worked for TVM at the Yard.  Do you know first of 9 

all what TVM stands for? 10 

A. No, ma'am.   11 

Q. All right.  Do you recall about what year you started 12 

working for TVM at the Portlock Yard? 13 

A. Not for sure.  I'm not good on dates.  So I'm not for 14 

sure what year. 15 

Q. About how many years did you work for TVM at the 16 

Portlock Yard? 17 

A. I believe it may have been 2 years before they lost it. 18 

Q. And what was your job at TVM? 19 

A. A gate clerk. 20 

Q. And can you tell us what your job duties were as a gate 21 

clerk for TVM? 22 

A. That was checking in and checking out the trucks that 23 

come into the rail yard. 24 

Q. And what kind of equipment did you use when you were 25 
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checking in and checking out the trucks? 1 

A. I used the handheld. 2 

Q. And can you just briefly explain what a handheld is? 3 

A. It was a handheld that had letters on it, numbers on it, 4 

to locate the container number and the chassis number to the 5 

container to let us know if it can come in or go out. 6 

Q. And who did you report to when you worked for TVM? 7 

A. It was Mr. Mitchell and Tony. 8 

Q. And do you recall what Mr. Mitchell's job title was? 9 

A. He was the supervisor. 10 

Q. Okay.  And when you said Tony, do you know what his name 11 

was? 12 

A. Tony Lee.  He was under Mr. Mitchell. 13 

Q. And do you remember why your employment with TVM ended? 14 

A. They got out bidded. 15 

Q. Okay.  And then you said the next company that you 16 

worked for at the Yard was Caliber? 17 

A. Yes, ma'am.   18 

Q. When TVM was leaving, did you know that you were going 19 

to be working for Caliber? 20 

A. Yes, ma'am.  They let us know that. 21 

Q. And were you still employed by TVM when you knew that 22 

you would be working for Caliber next? 23 

A. Yes, ma'am.   24 

Q. And with respect to the transition of work from TVM to 25 
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Caliber, can you tell us briefly what process you went 1 

through to get hired by Caliber? 2 

A. We just went from one to the next.  We just rolled right 3 

on over with the work. 4 

Q. Did you have to complete an employment application to 5 

work for Caliber? 6 

A. No, ma'am.   7 

Q. Did you miss any days of work in this change from 8 

employer to TVM to Caliber? 9 

A. No, ma'am.   10 

Q. And when you worked for TVM, do you remember about how 11 

many people you worked with, how many employees you worked 12 

with? 13 

A. It might have been eight gate clerks.  I'm not for sure.  14 

I can just what was in the location where I was gate clerk. 15 

Q. Okay.  And with respect to the gate clerks that you 16 

worked with at TVM, do you know if they were also hired by 17 

Caliber? 18 

A. Yes, ma'am.   19 

Q. And what job did you have when you worked at Caliber? 20 

A. Gate clerk. 21 

Q. Did you receive any training by Caliber when you started 22 

working as a gate clerk? 23 

A. No, ma'am.   24 

Q. Did your job duties as a gate clerk change when you 25 
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started working for Caliber? 1 

A. No, ma'am.   2 

Q. And was there any change to the equipment that you used 3 

when you worked for Caliber? 4 

A. No, ma'am.   5 

Q. And who did you report to at Caliber? 6 

A. Mr. Mitchell and Tony Lee. 7 

Q. And did Mr. Mitchell continue working for Caliber 8 

throughout your employment with them? 9 

A. I believe so.  I'm not for sure.  He did leave.  I don't 10 

know when. 11 

Q. Did Anthony Lee's title change during your employment 12 

with Caliber? 13 

A. No, ma'am.   14 

Q. And do you remember why your employment with Caliber 15 

ended? 16 

A. The contract ended and somebody outbid them. 17 

Q. And the next company you said you worked for at the 18 

Portlock Yard was ITS; is that right?   19 

A. Yes, ma'am.   20 

Q. When Caliber was leaving, did you know that you were 21 

going to be hired by ITS? 22 

A. Not for sure.  We had to fill out applications. 23 

Q. And can you tell us briefly about the process you went 24 

through to get hired by ITS? 25 
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A. ITS came to us and told us that we had to meet down at a 1 

hotel and we all had to fill out applications. 2 

Q. Did you miss any days of work in the change from Caliber 3 

to ITS? 4 

A. No, ma'am.   5 

Q. And do you recall about when it was that you started 6 

working for ITS?  What year? 7 

A. Maybe it was in 2018, I'm not for sure. 8 

Q. And with respect to the gate clerks that you worked with 9 

at Caliber, do you know if any of them were also hired to 10 

work for ITS? 11 

A. Some was. 12 

Q. Did the number of gate clerks working for ITS change as 13 

compared to the number of gate clerks you had worked with at 14 

Caliber? 15 

A. Yes, ma'am.   16 

Q. And what kind of change?  Did the number go up or down? 17 

A. It went down. 18 

 MS. EITZEN:  I'm sorry.  It looks like we lost somebody, 19 

but apparently not. 20 

Q. BY MS. EITZEN:  Okay.  Ms. Clarke, can you describe what 21 

your duties were as a gate clerk at ITS? 22 

A. Logging in the truck from the in gate to the out gate 23 

and checking the containers.  On in gate coming in, you 24 

checked on the containers looking for damages and on the out 25 
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gate, you just checked and let it out. 1 

Q. Did your job as a gate clerk with ITS change from what 2 

you had been doing when you worked for Caliber? 3 

A. No, ma'am.   4 

Q. And were you still using a handheld when you started 5 

working with ITS as a gate clerk? 6 

A. Yes, ma'am.   7 

Q. Did you go through any training with ITS to be a gate 8 

clerk? 9 

A. No, ma'am.   10 

Q. And what was your work schedule with ITS? 11 

A. 7 to 4. 12 

Q. And how many days a week did you work? 13 

A. Five. 14 

Q. Was there any change to that schedule during your 15 

employment with ITS? 16 

A. It changed.  Sometimes it went -- we worked from 12 -- I 17 

think it was like 10 days on, 10 days off in the beginning 18 

because of the construction (ph.) of the containers or 19 

whatever.  So it kind of changed like that but mainly we 20 

still was working. 21 

Q. Do you remember what your rate of pay was when you were 22 

hired by ITS? 23 

A. 10.50. 24 

Q. And was there any change to that rate during your 25 
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employment with ITS? 1 

A. No, ma'am.   2 

Q. And who did you report to at ITS? 3 

A. Tony Lee. 4 

Q. And just so I make sure the record is clear, do you know 5 

his full name? 6 

A. Tony Lee, Anthony I believe. 7 

Q. Okay.  And what was Anthony Lee's title? 8 

A. He was the manager. 9 

Q. And was there any other supervisor that worked with 10 

Anthony Lee? 11 

A. Yes, Barrow.  We called him Lee. 12 

Q. Okay.  And is that Leander Barrow do you know? 13 

A. Yes, ma'am.   14 

Q. Now, you said you had previously worked with Anthony 15 

Lee? 16 

A. Yes, ma'am.   17 

Q. About how many years in total did you work with Anthony 18 

Lee at the Portlock Yard? 19 

A. About as long as I've been working there. 20 

Q. And did you also previously work with Leander Barrow at 21 

the Portlock Yard? 22 

A. Yes, ma'am.   23 

Q. And about how many years in total did you work with 24 

Leander Barrow at the Portlock Yard? 25 
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A. Maybe 8 or 9, I'm not for sure. 1 

Q. And where did Anthony Lee and Leander Barrow at the 2 

Portlock Yard? 3 

A. They was managers.  So they had an office on the other 4 

side and they worked behind a desk where the gate clerk was. 5 

Q. Okay.  And where did you work as a gate clerk? 6 

A. We had a little office that we walked into, to go out 7 

and check the trucks in.  They had their little desk where 8 

they worked on the computer. 9 

Q. So the space where you were working, was that in the 10 

same building as where the desk for Anthony Lee and Leander 11 

Barrow was located? 12 

A. Yes, ma'am, to work on the trains, yes, ma'am. 13 

Q. Did anybody else work in that same office that you did 14 

where the desk for Anthony Lee and Leander Barrow were? 15 

A. Big Al, Alan. 16 

Q. And do you know Big Al's last name? 17 

A. I believe it was Young, Alan Young. 18 

Q. Okay.  And do you remember what his title was at ITS? 19 

A. At the time -- at ITS, he was a gate clerk. 20 

Q. Were there any other gate clerks working for ITS at the 21 

Portlock Yard towards the end of your employment with ITS?  22 

How many? 23 

A. I believe four or five, I'm not for sure. 24 

Q. And do you remember their names? 25 
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A. Big Al, Alan Young, Ron, Priscilla and me.   1 

Q. And during your workday at ITS, where did you spend most 2 

of your time? 3 

A. In the space where the gate clerks worked at. 4 

Q. Are you aware if there was a break room at the Portlock 5 

Yard? 6 

A. Yes, ma'am.   7 

Q. Did you have occasion to go to the break room during 8 

your workday at ITS? 9 

A. Yes, ma'am.   10 

Q. And when would you use the break room? 11 

A. If I wanted a snack or that's basically it. 12 

Q. And what other kinds of employees worked for ITS?  You 13 

mentioned gate clerks.  Do you know what the other employees 14 

did? 15 

A. They had hostler drivers and yard jockey and guys work 16 

on the chassis. 17 

Q. Do you recall about how many hostler drivers worked for 18 

ITS when you were there? 19 

A. No, ma'am.  I'm not sure.  I know a couple, but I don't 20 

know how many. 21 

Q. Okay.  Do you remember the names of any of the hostler 22 

drivers? 23 

A. Carlos, Mr. Earl, Chop.  I don't know Chop real name.  I 24 

don't know names that good.  So I don't remember the names, 25 
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but I remember it was a couple of more. 1 

Q. Okay.  And you mentioned yard jockey.  What did those 2 

people do?  Is that different from the drivers? 3 

A. They's (ph.) the ones that unhooked the train and hooked 4 

the train.  Yard jockey, I believe it was yard jockey and 5 

hostler drivers and the guys who worked on the trailers I 6 

believe. 7 

Q. Okay.  And do you remember the names of any of the Yard 8 

jockeys? 9 

A. No. 10 

Q. And the guys who worked on the chassis, what were they 11 

doing? 12 

A. There was Mike McManus and I forgot the other young man 13 

name.  They worked on, fixed the chassis for them to go in 14 

and out, you know, if the chassis needed to be worked on. 15 

Q. Do you recall the names of any other coworkers at ITS 16 

that you haven't already mentioned? 17 

A. No, ma'am.  Oh, Juanita Williams.  I believe that's her 18 

last name. 19 

Q. And where did Juanita Williams work? 20 

A. I believe she was time person or you need time off work.  21 

I guess the payroll person. 22 

Q. And do you know what part of the Yard she worked in, 23 

Ms. Williams? 24 

A. She her own separate section from the -- where the gate 25 



651 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

clerk was, they had like three separate sections.  So she was 1 

like in the middle section where the gate clerk was. 2 

Q. And during your workday, which kind of employees did you 3 

have the most interaction with? 4 

A. Tony Lee, Big Al, Mr. Barrow and Juanita, we was all 5 

like in the same little section-wise. 6 

Q. Did the other gate clerks work at the same time you did 7 

or were they on different shifts? 8 

A. They had different shifts. 9 

Q. Do you recognize the name, ILA, International 10 

Longshoremen's Association Local 1970? 11 

A. Yes, ma'am.   12 

Q. And during the time that you were employed by ITS, did 13 

you hear any discussions about having the ILA represent the 14 

employees at ITS? 15 

A. Yes, just once. 16 

Q. Do you remember about when you heard about the ILA? 17 

A. I'm not for sure exactly when I heard about it, but I 18 

was approached about it, and I said I would accept. 19 

Q. Okay.  And do you remember the season?  If it was fall 20 

or winter, spring. 21 

A. I believe it might have been in the fall.  I'm not for 22 

sure. 23 

Q. All right.  And do you remember the year? 24 

A. 2018 I believe. 25 
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Q. And who at ITS approached you about ILA? 1 

A. Mike McManus. 2 

Q. And do you remember what Mike McManus told you? 3 

A. He just explained to me that if another company come in, 4 

that we wouldn't have to start from the bottom.  We would 5 

obviously be at our same pay rate or get a little raise, but 6 

we wouldn't have to start from the bottom.  We would stay 7 

where we was. 8 

Q. And do you remember if any other employees at ITS spoke 9 

to you about the ILA? 10 

A. Yes, Carlos. 11 

Q. Do you remember Carlos' last name? 12 

A. Jones I believe. 13 

Q. And what do you remember Carlos Jones tell you about the 14 

ILA? 15 

A. He was just explaining the same thing that Mr. Mike 16 

McManus said, that it would be a good idea to join, that we 17 

wouldn't have to start at the bottom, we could probably stay 18 

where we was if we joined. 19 

Q. And did you get to meet any of the ILA officials or 20 

representatives? 21 

A. Yes, ma'am.   22 

Q. Do you remember who it is that you met? 23 

A. I'm not good on names.  So, no. 24 

Q. Okay.   25 
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A. I believe it was maybe two or three, but I'm not sure of 1 

their names.  If you can say them, I can probably remember 2 

like that, but offhand, I don't remember names. 3 

Q. That's okay.  Now, did you -- I'm sorry.  Where did you 4 

get to meet these ILA officials? 5 

A. At the ILA's office. 6 

Q. And did you have one meeting with them or did you attend 7 

more than one meeting? 8 

A. More than one meeting. 9 

Q. And were there other people at these meetings with ILA 10 

officials? 11 

A. Yes, ma'am.   12 

Q. And who else was attending these meetings? 13 

A. The other people that wanted to join the ILA 14 

organization. 15 

Q. And did you know these other people? 16 

A. Yes, they was my coworkers.   17 

Q. And this is still your coworkers at ITS? 18 

A. Yes, ma'am.   19 

Q. How did you find out about the meetings with ILA 20 

officials? 21 

A. Carlos and Mr. Mike McManus let us know that we was 22 

having a meeting or they would text me and say we're having a 23 

meeting on such and such a time.  And if you wanted to join, 24 

come up here and sit and hear more information. 25 
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Q. And you said that Mike and Carlos would let us know.  1 

Who is us? 2 

A. The other employees at ITS and wanted to join the 3 

organization. 4 

Q. And where were you?  Do you remember where you were when 5 

Mike and Carlos let you know about the meetings? 6 

A. At work. 7 

Q. And in general, do you remember what was talked about at 8 

the meetings?  What the topics were? 9 

A. Basically the same thing they was saying, that we want 10 

to try to, you know, get them to join and to follow so we 11 

would have to start at the bottom or anything like that, we 12 

can stay with our same yard.   13 

Q. Do you know if the ILA, if the Union kept a record of 14 

who was attending the meetings? 15 

A. I believe so. 16 

Q. And what kind of record did they keep? 17 

A. We signed in each time we came to the office. 18 

Q. And did you sign any card to indicate that you were 19 

interested in having the ILA being a representative at the 20 

job at ITS? 21 

A. Yes, ma'am.   22 

Q. And do you remember who gave you the card to sign? 23 

A. I don't remember which one, Mike or Carlos.  I don't 24 

know which one gave it to me. 25 
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Q. Do you remember where you were when they gave it to you? 1 

A. At work. 2 

Q. And what did you do with the card? 3 

A. I signed it and put it my bag and returned it to them. 4 

Q. After you started attending the Union meetings, did any 5 

of your supervisors at ITS, either Anthony Lee or Leander 6 

Barrow, did they ever say anything about the ILA or about the 7 

Union? 8 

A. I guess when ITS was ready to leave, they said something 9 

about why you want to join the Union.  You don't know.  10 

They're not good for you. 11 

Q. And do you remember -- who do you remember saying that? 12 

A. Tony Lee. 13 

Q. Do you remember where you were when you heard Anthony 14 

Lee talk about the Union? 15 

A. At work. 16 

Q. And do you remember if any other coworkers were nearby? 17 

A. I'm not for sure. 18 

Q. What do you remember hearing Anthony Lee say? 19 

A. He was just saying, why would you want to join the 20 

Union.  It not good for you.  And, you going to see that 21 

you're not going to have a job, and I was like, I want to 22 

better myself.  That's why if I want to join a union, that's 23 

why I want to join it, to better not for nobody to lose their 24 

job or anything just so I can, you know, why have to go 25 
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through starting from the bottom. 1 

Q. And was Anthony Lee speaking to you when he said this? 2 

A. Yes, ma'am.   3 

Q. Did you ever hear Anthony Lee say who he thought had 4 

brought in the Union or the ILA? 5 

A. Yes, but I just paid him no mind.  I just act like I 6 

didn't hear him say he think Mike McManus did it, but I was 7 

just like I didn't hear it. 8 

Q. Okay.  Where were you? 9 

A. At work. 10 

Q. And where was Anthony Lee? 11 

A. At work. 12 

Q. But in relation to you, were you in the same space at 13 

the time you heard that? 14 

A. Yes, we was in the same space.  He was on the phone. 15 

Q. And what did you -- oh, he was on the phone.  He was 16 

talking to someone? 17 

A. Yes, ma'am.   18 

Q. Okay.  What do you remember Anthony Lee saying? 19 

A. That they trying to be slick, they trying to get a union 20 

up here, and I'm like -- and I just ignore him, and that was 21 

it.  I just went out the door. 22 

Q. And was it in that conversation that you heard the name 23 

Mike McManus come up? 24 

A. Yes. 25 
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Q. What did you hear with respect to Mike McManus? 1 

A. Like he trying to be sneaky to get a union. 2 

Q. And were you working in your office, your gate clerk 3 

office when you heard this? 4 

A. Yes, ma'am.   5 

Q. And did Leander Barrow say anything with respect to the 6 

ILA or the Union? 7 

A. No, ma'am, not that I can recall. 8 

Q. Do you remember the National Labor Relations Board 9 

coming to the jobsite at ITS to conduct an election for the 10 

employees? 11 

A. Yes, ma'am.   12 

Q. Were you working on the day of the election? 13 

A. I don't believe I was.  I got a text message that I 14 

needed to come up there and vote. 15 

Q. And did you vote in the election? 16 

A. Yes, ma'am.   17 

Q. And when you came into the room to cast your -- to pick 18 

up your ballot and cast your ballot, who do you remember 19 

seeing in that room? 20 

A. I believe it was Carlos and another lady.  I don't know 21 

who the lady was.  They were sitting at the table. 22 

Q. Do you know what Carlos was doing there? 23 

A. I guess he was like a witness or something. 24 

Q. Okay.   25 
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A. They had like two people.  I don't know. 1 

Q. Okay.  You weren't sure what he was doing? 2 

A. Right. 3 

Q. After you voted, did you stay at the Portlock Yard or 4 

did you leave? 5 

A. I left.  6 

Q. And how long were you at the Portlock Yard the day of 7 

the election? 8 

A. Probably 15, 20 minutes. 9 

Q. Did you see Anthony Lee the day you were at the Portlock 10 

Yard to vote? 11 

A. Yes, ma'am.   12 

Q. Did you hear -- did Anthony Lee say anything to you? 13 

A. No, ma'am.   14 

Q. And did you see Leander Barrow the day you came to vote? 15 

A. I believe so. 16 

Q. Did he say anything to you about the Union? 17 

A. No, ma'am.   18 

Q. Did you find out the results of the election? 19 

A. I believe we won.  I'm not for sure.  I think so.  I 20 

really didn't pay it no attention.  So I don't know if we won 21 

or not. 22 

Q. And my next set of questions are going to be a period of 23 

time after that election, after the employees voted in the 24 

election.  In that time period, do you remember if Anthony 25 
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Lee or Leander Barrow said anything about the results of the 1 

Union election? 2 

A. I believe Tony said we trying to make them lose their 3 

job, why we want to make them lose their job, because we want 4 

a union. 5 

Q. And where were you when you heard Anthony Lee say that? 6 

A. In the office, in our space. 7 

Q. Was he talking to you? 8 

A. Yes, ma'am.   9 

Q. And what do you remember him saying? 10 

A. Why do you want a union?  You're going to make us lose 11 

our job.  I said, I want something better for myself, and 12 

that's why I was thinking about joining the Union because I 13 

didn't say yes or no, if I had voted yes or no.  I just want 14 

a change and don't want a new company to come in and we have 15 

to start all over again. 16 

Q. And do remember if Anthony Lee said anything else during 17 

that conversation?  Did he respond to you? 18 

A. He was like that's what you think.  You all aren't going 19 

to have a job. 20 

Q. Did Anthony Lee ever say anything to you about how you 21 

had voted in the election? 22 

A. I believe he said you think you're going to have a job.  23 

You're not going to have a job if you voted.  And I say how 24 

do you know what I voted?   25 
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Q. Is your phone ringing? 1 

A. Yeah, that's my timer.   2 

Q. Oh, a timer.  Okay.  Did you respond to Anthony Lee? 3 

A. I just told him that I wanted something better for 4 

myself and that's it.  I don't want nobody to lose their job, 5 

but I just want something better. 6 

 JUDGE STECKLER:  When you said, Ms. Clarke, how do you 7 

know how I voted, did he respond to that? 8 

 THE WITNESS:  Not exactly he didn't.  He just said I 9 

know who voted and that's all he said.  Like he knew how we 10 

voted, but he didn't say exactly because like I told him, you 11 

don't know how I voted, and he said I know how you all voted, 12 

but he wouldn't say how he knew.  So I just left it like, how 13 

do you know? 14 

 JUDGE STECKLER:  Okay.  Ms. Eitzen, you may continue. 15 

Q. BY MS. EITZEN:  Do you recall hearing Anthony Lee say 16 

anything else about the ILA or the results of the Union? 17 

A. All he said was that it's not a good think, you think 18 

they're for you.  They're not for you, and you all not going 19 

to have a job and that's all.  And I'm like, how you know 20 

that? 21 

Q. Did you notice any change in how Anthony Lee responded 22 

to you or addressed you after the ILA -- you started going to 23 

ILA meetings? 24 

A. He was bitter.  He was thinking that we was losing our 25 
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jobs and he was just bitter.  Always talking about losing our 1 

jobs, we were going to lose our jobs.  And I was like ITS is 2 

leaving.  So how we losing our jobs.  And he tried to say ITS 3 

leaving is because you wanted a union.   4 

Q. Do you remember when you found out that ITS was leaving? 5 

A. It was like in the wintertime.  I'm not for sure.  It 6 

was like in the middle of the year, something like that.  I'm 7 

not exactly when, exactly when I found out.  I know like 8 

maybe in the middle.  I'm not for sure. 9 

Q. Okay.  And do you remember how it is that you found out 10 

that ITS was no longer going to be your employer? 11 

A. They came to the Yard and they told us.  And at that 12 

time, we already had, you know, talking about the Union 13 

people and they came to talk to us and ask us what can they 14 

do to change our mind, anything like that.  And I asked them, 15 

you all leaving anyway.  You know, the Longshoremen Hall 16 

don't have anything to do with you.  You all leaving anyway, 17 

and they didn't respond to that. 18 

Q. And did you say that at the meeting or was this in a 19 

one-on-one conversation? 20 

A. It was in a group meeting when we had everybody in 21 

there. Tony Lee, the hostler drivers, the gate clerks, 22 

Juanita, everybody that was working that day was in the 23 

little group meeting that ITS came over there.  One of their 24 

representatives came over there to talk to us and was telling 25 
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us about ITS and why wanted to join the Union and they not 1 

this, they not that, they say that, and I just said, if you 2 

all leaving anyway, what difference does it make if we get a 3 

union represent us.  And he was like, I'm just letting you 4 

know, they're not all for you and stuff like that. 5 

Q. Do you remember who the ITS representative was who was 6 

speaking? 7 

A. No, ma'am, I don't know his name. 8 

Q. And this meeting, do you remember if it took place 9 

before the Union election or after the election? 10 

A. I'm not for sure about that.  I don't remember that. 11 

Q. And did you receive anything in writing to let you know 12 

that ITS was not going to be your employer? 13 

A. Yes, ma'am, we did.  A little letter saying that they 14 

wasn't going to be there. 15 

Q. And how did you receive the letter?  How did you see it? 16 

A. It was just handed to us like that. 17 

Q. I'm going to show you what's been marked as General 18 

Counsel's Exhibit 24.  Are you able to see that on your 19 

screen? 20 

A. Yes, ma'am.   21 

Q. Okay.  And just let me know if you need me to zoom in a 22 

little bit. 23 

A. No, it's okay. 24 

Q. It's a one-page document. 25 
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A. I see it, October 17, 2018.  Yes, ma'am.  ITS. 1 

Q. All right.  Do you recognize this document? 2 

A. I believe so. 3 

Q. Have you seen it before? 4 

A. I might have.  I'm not for sure because it didn't have, 5 

it didn't have his signature.  It just had his name printed.  6 

I probably have seen it. 7 

Q. Okay.  But you're not sure whether you have or haven't? 8 

A. No, ma'am.   9 

Q. Okay.  Do you remember your last day of work at ITS? 10 

A. January 23rd. 11 

Q. And did you work your regular hours on that day? 12 

A. No, ma'am.   13 

Q. What was different about your work hours on that last 14 

day of work? 15 

A. Tony Lee texted me and told me to come in.  I don't 16 

remember exactly what time to come in to fill out an 17 

application because I supposed to be in at 7 but I didn't go 18 

in at 7.  He told me to come in and fill out an application. 19 

Q. Okay.  But I want to ask you about your last day at ITS 20 

before the application.  Was there anything different about 21 

the work you did on the last day for ITS? 22 

A. No, ma'am.  It was -- to me it was just a normal workday 23 

and Tony was like, you all think you got the last laugh and 24 

all of that stuff and I didn't know it was my last day at 25 
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work until I had to fill out an application. 1 

Q. And where did you hear Tony make those statements? 2 

A. In the office. 3 

Q. And did you say anything in response when he said you 4 

all think you got the last laugh? 5 

A. I just told him I'm going to be -- if I don't have a 6 

job,  I will still make it work and I'm going to be happy and 7 

I'm not going to be bitter, and I don't want nobody to lose 8 

their job. 9 

Q. Did you know the name of the new company that was coming 10 

in? 11 

A. No, ma'am.   12 

Q. And you said Anthony told you to come in the next day? 13 

A. Yes. 14 

Q. And what time did he want you to come in? 15 

A. I don't remember what time because he texted me and I 16 

don't remember but I went in to fill out an application. 17 

Q. Okay.  And when you arrived at the Portlock Yard, where 18 

did you go? 19 

A. I went to the office and he handed me the application 20 

and said go to the break room and fill it out. 21 

Q. Did you see anybody else in the break room when you went 22 

there? 23 

A. It was Carlos, Ron Spencer -- Carlos Jones, Ron Spencer, 24 

Chop, I don't remember Chop's last name, me and somebody 25 
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else, I'm not for sure what their name are.  1 

Q. And the person's name you don't remember, was he one of 2 

your coworkers at ITS or was this a different person you had 3 

not met? 4 

A. Coworker at ITS. 5 

Q. Okay.  And just to be clear, who gave you the 6 

application to fill out? 7 

A. I believe Tony did. 8 

Q. All right.  And did you, in fact, fill it out at the 9 

break room? 10 

A. Yes, ma'am.   11 

Q. And what did you do with the application after you 12 

filled it out? 13 

A. Walked back over to the office where the gate clerk was 14 

and gave it to Tony, and he told me to remove my stuff. 15 

(General Counsel's Exhibit 13 marked for identification.)  16 

Q. BY MS. EITZEN:  Okay.  And I’m going to show you a 17 

document that's been marked as General Counsel's Exhibit 13.  18 

All right.  Are you able to see the document on the screen? 19 

A. Yes, ma'am.   20 

Q. Do you need me to zoom in a little? 21 

A. No, ma'am, that's good. 22 

Q. Okay.  So there's multiple pages to the document.  I'm 23 

going to scroll down so you can look at it, and then I'm 24 

going to ask you if you recognize it, and I might ask you 25 
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about a signature or handwriting as we go along.   1 

A. Okay.   2 

Q. This is the first page and the second page.  This is the 3 

third page.  This is the fourth page.  Do you recognize the 4 

signature on this document, on page 4? 5 

A. Yes, ma'am.   6 

Q. Is that your signature? 7 

A. Yes, ma'am.   8 

Q. This is the fifth page. 9 

A. Yes, ma'am.   10 

Q. And the sixth page.  Do you recognize the handwriting on 11 

this page? 12 

A. Yes, ma'am.   13 

Q. And whose handwriting is that? 14 

A. Mine. 15 

Q. And is that your signature as well? 16 

A. Yes, ma'am.   17 

Q. And page 6 I think.  Okay.  Let me go back to the top.  18 

That was the last page, this one right here. 19 

A. Okay.   20 

Q. All right.  As I scroll back to the top, do you 21 

recognize this document? 22 

A. Yes, ma'am.   23 

Q. And what is this document? 24 

A. That's the application for H&M. 25 
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Q. And do you recall what date you filled this out? 1 

A. January 23, 2019. 2 

Q. And is this a true and accurate copy of the application 3 

that you submitted to Anthony Lee the day you went to the 4 

break room? 5 

A. Yes, ma'am.   6 

 MS. EITZEN:  I offer General Counsel's Exhibit 13 into 7 

evidence. 8 

 MR. FITZGERALD:  No objection. 9 

 MR. ESDERS:  No objection. 10 

 JUDGE STECKLER:  General Counsel 13 is admitted. 11 

(General Counsel's Exhibit 13 received in evidence.)  12 

Q. BY MS. EITZEN:  Ms. Clarke, did you see any 13 

representatives of the new company, H&M, when you went to the 14 

Portlock Yard to fill out the employment application? 15 

A. No, ma'am.   16 

Q. Did you fill out any other documents as part of the 17 

application process? 18 

A. Not that I remember, no, ma'am. 19 

Q. Were you given any instructions on what the next step of 20 

hiring process would be? 21 

A. No, ma'am.   22 

Q. Were you given an interview by H&M? 23 

A. No, ma'am.   24 

Q. Were you told when you might hear back about the 25 
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application with H&M? 1 

A. No, ma'am.   2 

Q. Did you, in fact, hear back from anyone at H&M about 3 

that application? 4 

A. No, ma'am.   5 

Q. And after you filled out the application, what did you 6 

do? 7 

A. I believe February, I called and inquired about my 8 

application. 9 

Q. Okay.  And before I ask you about that, on that last 10 

day, the day you went to the Portlock Yard to fill out the 11 

application, I believe you said you had to remove your items? 12 

A. Yes, I had to remove my items out of my drawer. 13 

Q. Okay.  And where is that?  Is that a desk or a locker? 14 

A. It's just a shelf.  Well, it was a countertop that had 15 

three drawers in it, that we kept our stuff in, and he asked 16 

me to remove my items from there.  17 

Q. And who ask you to do that? 18 

A. Tony Lee.  19 

Q. And during the previous transitions you had experienced 20 

in employment, had you ever had to clear out your drawer like 21 

that? 22 

A. No, ma'am.   23 

Q. On the day that you went to the Portlock Yard to fill 24 

out that application for H&M, did you see anyone working? 25 
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A. Alan Young, Juanita, Tony and Leander, those four. 1 

Q. What did you see Alan Young doing? 2 

A. He was being a gate clerk. 3 

Q. And where did you see Juanita? 4 

A. She was sitting back in her office. 5 

Q. And what did you see Juanita doing? 6 

A. Just sitting at her desk. 7 

Q. And you had some interactions with Tony, Anthony Lee, 8 

that day with regard to the application, but did you see him 9 

do anything else while you were there? 10 

A. No, ma'am.   11 

Q. And what did you see Leander Barrow doing? 12 

A. Just standing there like he, like he normally do.  Just 13 

there.  They was just the ones there. 14 

Q. And you said that Alan Young working as a gate clerk? 15 

A. Yes, ma'am.   16 

Q. Were there any other gate clerks that you saw working 17 

that day you filled out the application? 18 

A. No, ma'am.   19 

Q. Okay.  And then you said that after you filled out the 20 

application, you made an inquiry about that application in 21 

February? 22 

A. Yes, ma'am.   23 

Q. Who did you ask about your application? 24 

A. Tony Lee. 25 
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Q. And how did you talk to him?  Was it in person or by 1 

phone? 2 

A. By phone. 3 

Q. All right.  And what did you say to Mr. Lee? 4 

A. I said, Tony, I'm calling to inquire about my 5 

application. He say why you calling me about your 6 

application?  Don't you work for the union people, and I 7 

said, I'm calling about my application for H&M.  And he 8 

didn't respond.  He said we don't have an opening, and that 9 

was it. 10 

Q. Did you make any other inquiries about your application 11 

with H&M after that? 12 

A. No, ma'am.   13 

Q. Did H&M ever offer you a job to work for them? 14 

A. No, ma'am.   15 

Q. You testified at the beginning of my questions that 16 

you've worked at the Portlock Yard for over 20 years, and you 17 

testified about the different employers that you had working 18 

at that yard during that time.  Can you tell me how the 19 

transition of company, from ITS to H&M compared to the 20 

transitions that you experienced with all of those prior 21 

companies you worked for? 22 

 MR. FITZGERALD:  Objection.  Lack of foundation, 23 

transition to H&M. 24 

 JUDGE STECKLER:  Which part?  You need to identify which 25 
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parts, Ms. Eitzen. 1 

 MS. EITZEN:  Okay.   2 

Q. BY MS. EITZEN:  With respect to the change in employer 3 

you experienced from Caliber to ITS, how does that compare to 4 

your experience with the transition from ITS and H&M becoming 5 

the new contractor? 6 

A. We knew who was coming in and they came and introduced 7 

themselves to us and let us know who they was.  For H&M, I 8 

never seen anybody.  Nobody came to the gate clerk.  Nobody 9 

came to represent, nobody said this is how it was going to 10 

work.  No response, interaction with them at all.  That's 11 

different from each company that I've been with them has.  12 

This company was different from every other company.  They 13 

didn't interact with the people that worked there.  They 14 

might have interacted with Tony, but they didn't interact 15 

with the workers and didn't know that they was coming, didn't 16 

introduce themselves, none of that.  ITS introduced 17 

themselves.  Caliber introduced themselves and when I got 18 

there, TVM was already there.  So they was already there when 19 

I got there.  So I didn't know about them, but from TVM to 20 

Caliber, they introduced themselves and from Caliber to ITS, 21 

they introduced themselves.  From ITS to H&M, never got 22 

introduced nowhere, no interaction at all. 23 

Q. Thank you.   24 

 MS. EITZEN:  Your Honor, I have no further questions for 25 
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Ms. Clarke.   1 

 JUDGE STECKLER:  Mr. Esders? 2 

 MR. ESDERS:  No questions for me. 3 

 JUDGE STECKLER:  Mr. Fitzgerald, are you questioning? 4 

 MR. FITZGERALD:  I'm question. 5 

 JUDGE STECKLER:  Okay.   6 

 MR. FITZGERALD:  Are there any Jencks statements or 7 

affidavits? 8 

 MS. DUVALL:  Yes, I'm sending right now to your email. 9 

 MS. EITZEN:  Barbara, for the record, can you just say 10 

what it is that you're sending to Mr. Fitzgerald? 11 

 MR. FITZGERALD:  I am sending Mr. Fitzgerald and 12 

Mr. Marculewicz a copy of Ms. Clarke's affidavit that was 13 

taken during the investigation of this case.   14 

 MS. EITZEN:  And I just a minute, I will tell you how 15 

many pages.   16 

 MS. DUVALL:  It's five pages. 17 

 MS. EITZEN:  Okay.  Thank you.  So the affidavit is five 18 

pages.   19 

 MR. FITZGERALD:  Thank you.  We'll need some time to 20 

review it before I can prepare cross.   21 

 JUDGE STECKLER:  Ten minutes? 22 

 MR. FITZGERALD:  Fifteen, please.   23 

 JUDGE STECKLER:  Okay.  Ms. Clarke, we're going to take 24 

a break for 15 minutes as the Company, H&M, prepares for your 25 
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cross-examination.  During this time, you can get up.  You 1 

can move around, get some water, et cetera.  Just please 2 

don't discuss your testimony with anybody during this time, 3 

okay. 4 

 THE WITNESS:  Okay.   5 

 JUDGE STECKLER:  All righty.  Thank you.  We'll be off 6 

the record. 7 

(Off the record from 4:39 p.m. to 4:57 p.m.)  8 

 JUDGE STECKLER:  Back on the record.   9 

  Mr. Fitzgerald. 10 

CROSS-EXAMINATION 11 

Q. BY MR. FITZGERALD:  Good, and it's close to evening, 12 

Ms. Clarke.  How are you? 13 

A. I’m just fine.  And you? 14 

Q. I'm good.  Thank you.  My name is Brian Fitzgerald, and 15 

I'm one of the attorneys for H&M International 16 

Transportation, and I'm going to ask you some questions in 17 

this matter. 18 

A. Okay.   19 

Q. Just to be clear, if you need a break at any time, I 20 

know we just took one, you're fanning yourself.  I just want 21 

to make sure you're okay. 22 

A. I'm just hot, that's all. 23 

Q. I get it.  I'm cold.  So I appreciate that.  Okay.  You 24 

previously testified that you worked for or at the Norfolk 25 
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Yard for over 20 years; is that right?   1 

A. Yes, sir.   2 

Q. And is that 20 years straight or was there other 3 

employment in the middle? 4 

A. No, straight. 5 

Q. Okay.  Thank you.  You also testified that I believe at 6 

TVM you had like eight gate clerks; is that correct?   7 

A. Yes, sir.   8 

Q. Did that number reduced over time? 9 

A. Yes, it did. 10 

Q. Do you know what the reason for that reduction was? 11 

A. I guess because -- well, let's say the loads coming into 12 

the rail yard and stuff like that, the time for the change of 13 

the tractor trailers and how the railroad changed their 14 

status on what comes in and what goes out. 15 

Q. Would you say that there were less trailers coming in 16 

and out? 17 

A. Throughout the year it became not as much. 18 

Q. So there was less activity in the Yard over time; is 19 

that right?   20 

A. Yes. 21 

Q. So the crew got smaller over time? 22 

A. Yes. 23 

Q. Do you know if that was true for other positions besides 24 

gate clerks? 25 
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A. Just the gate clerks. 1 

Q. You mentioned that when you moved from or I should say 2 

when the operator at the Yard moved from TVM to Caliber, you 3 

remained employed; is that correct?   4 

A. Yes, sir.   5 

Q. Without any gap in employment, right? 6 

A. Yes, sir.   7 

Q. You also testified that weren't sure you were going to 8 

be employed by ITS when they took over; is that correct?   9 

A. Yes. 10 

Q. Why weren't you sure? 11 

A. We had to put an application in and interviews because 12 

everybody that worked for Caliber at that time, everybody 13 

wasn't hired for ITS.  So they took our applications and did 14 

interviews. 15 

Q. Okay.  Do you know approximately how many people didn't 16 

get hired by ITS that worked for Caliber? 17 

A. Not for sure.  I think maybe one or two gate clerks 18 

didn't make it.  I'm not for sure.   19 

Q. Can I ask you a couple of things about how you work at 20 

the gate? 21 

A. Okay.   22 

Q. Let's assume that I know nothing about the job.  So dumb 23 

it down for me please. 24 

A. Okay.  A gate clerk, when the truck is coming into the 25 
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gate, you have your handheld.  You push in the container 1 

number of the container and the chassis number that's coming 2 

in the gate.  It lets you know if it has billing to come in.  3 

If it has billing, it means it's okay.  You check around the 4 

truck from the back of the truck, where when they come in, 5 

you're at the front of it.  So you're going to walk along the 6 

side, you're going to walk around, have the truck pull up.  7 

Walk around the back side, all the way up to the nose of the 8 

truck again on the right-hand side, to see if there are any 9 

damages or anything located and then you tap the tires to 10 

make sure that the tires are not flat that's coming inside 11 

the gate.  And you push it in your handheld and if the 12 

container has any damages, anything like that, you list it, 13 

indicate that in the handheld.   14 

 And, if they're going out the gate, you checking out 15 

again, using the handheld, you push in the container number 16 

and on the out gate, they give you a pickup number.  So you 17 

put in your pick up number.  If the pick up number is right, 18 

it let's you go to the chassis and the rest of the 19 

information going out the gate.  If it's not the right pick 20 

up number, they have to wait until they get the right pick up 21 

number in order to go outside the gate.  And that's going 22 

outside the gate and coming in the gate and check for damages 23 

and stuff like that.  And on the outside, you just make sure 24 

it has -- I mean on the outside of the gate, you make sure it 25 
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has the pick up number and the pick up number and that's the 1 

container to go outside the gate.   2 

Q. Okay.  Let me break that down.  You've been doing that 3 

for a long time.  So let me break that down for someone, like 4 

I said, who doesn't know what a gate clerk does.  Someone 5 

drives in, and you use a handheld, right? 6 

A. Yes, sir.   7 

Q. Whose handheld is that?  Do you know? 8 

A. At the time, it would be my handheld because it's 9 

different handhelds.  So just have one, hook it onto your 10 

side.  So that's anybody's handheld, but inside that 11 

handheld, you have a code that you have to put in, you have 12 

to login a code so they'll know who's working that handheld.  13 

So you have to login.   14 

Q. You login so they know it's your records that you're 15 

working today? 16 

A. Yes, sir.   17 

Q. Is that TVM or Caliber handheld or is that a Norfolk 18 

Southern handheld? 19 

A. I believe it's Norfolk Southern handheld because with 20 

each company, you have to login.  Well, they give you a code 21 

that you login.  Once you get that, than you make up your own 22 

code to login and that's your handheld.  So no matter what 23 

handheld you get, you just logging in your code and that's 24 

yours.   25 
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Q. Okay.  And then walk around the container and you check 1 

for damage to the container and the chassis, right? 2 

A. Yes, sir.   3 

Q. Okay.  If there is damage, what do you do? 4 

A. In the handheld again, it has the damage thing.  So it 5 

asks you, does it have damages?  And you put yes, and then it 6 

has a category under damage, what you need to put, like if 7 

the right side it have a dent in it, you go to the right 8 

side, and you put right side has a dent or if it's a tire, 9 

you put what tire, have flat tire, or anything like that.  10 

And it prints it out.  And so when you give the man his 11 

receipt, that will be loaded onto his receipt, that his 12 

container had cuts, damage or his tire's messed up or 13 

anything like that.  And then it would have my name up there 14 

and it would also have the driver name up there on the 15 

receipt.   16 

Q. And then you punch in the container and chassis number, 17 

too, right?  You do that as well at that time? 18 

A. Yes, sir.   19 

Q. And then do you tell that person where to put that 20 

chassis with the container in the Yard? 21 

A. Yes, it tells them on the receipt.  They basically know 22 

where to park it on the front line. 23 

Q. Okay.  And then they go do that, and then the driver 24 

then leaves? 25 
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A. Well, if he doesn't have to pick up a container to go 1 

out the gate, he'll just leave and we check him out, going 2 

out because if he don't have a container on at the time, you 3 

had to log him out going outside the gate.  That's the only 4 

thing --  5 

Q. You log him out -- excuse me.  You're logging them out 6 

no matter what, whether he's dragging an empty trailer or 7 

dragging a full trailer; is that right?   8 

A. Yes, at the time when I was working there, yes. 9 

Q. Okay.   10 

A. Called a bobtail.  If they were bobtailing out, you had 11 

to log them out bobtailing.  That was called bobtailing out.   12 

Q. Okay.   13 

A. Or if they'd bobtail in, you'd do the same thing, 14 

bobtail them in.  You get their driver's number and check 15 

them in.   16 

Q. Okay.  And then once it's dropped in the Yard, your yard 17 

jockeys move it around to get on the train, right? 18 

A. Yes, sir.   19 

Q. Okay.  At any one time, how many -- well, let's start 20 

for TVM, at any one time, how many gate clerks would have 21 

been working? 22 

A. At TVM, it was probably about eight of us. 23 

Q. At once or for the entire week, you had eight on the 24 

payroll? 25 
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A. At TVM, we had a lot of gate clerks because at that 1 

time, they had a lot of containers coming in.  We had 2 

containers.  We had trailers coming in the gate at that time.  3 

That's when I first started working.  It was a lot of 4 

traffic.  They had a lot going on at the time.   5 

Q. And then you're talking over time, things slowed down.  6 

So towards the end at TVM, how many gate clerks were working 7 

at any one time? 8 

A. It was basically -- it was probably all four of us, me, 9 

Ron, Priscilla and Big Al.  Big Al wasn't always on the gate.  10 

He was going the Yard. 11 

Q. What would Big Al be doing in the Yard? 12 

A. Checking the Yard for inventory. 13 

Q. Making sure the containers are at the right places? 14 

A. Yes, sir.   15 

Q. Do you know Priscilla's last name? 16 

A. I'm not for sure.  Sorry. 17 

Q. That's fine.  Thank you.  Was there anything else that 18 

you would do typically as a gate clerk or have we covered 19 

most of it? 20 

A. Basically that's it for a gate clerk. 21 

Q. And you did that the whole time you were at the Yard, 22 

right? 23 

A. Yes, I learned how to do inventory also. 24 

Q. When did you learn about inventory? 25 
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A. How to use the handheld again, because you use the 1 

handheld, and it tells you where a container is.  You go 2 

check the containers to make sure they're in the right spot 3 

and all that.  So that's letting them know how many 4 

containers are in the Yard. 5 

Q. Who were you working for when that happened? 6 

A. ITS. 7 

Q. So that was towards the end of your employment at the 8 

Yard, correct? 9 

A. Yes. 10 

Q. I am going to share my screen or attempt to share my 11 

screen and show you a document.  Tell me if you can see it. 12 

A. Okay, yes.  I see it. 13 

Q. Okay.  Great.  I'm going to scroll through this slowly 14 

and first of all, the first page, do you recognize that first 15 

page? 16 

A. Okay.   17 

Q. Is that yes, you recognize that? 18 

A. Yes. 19 

Q. Okay.  I'm going to scroll relatively slowly and tell me 20 

if I'm moving too quickly.  Are those your initials right 21 

there on the bottom of that page 1? 22 

A. Yes, sir.   23 

Q. Are those your initials there on the bottom of page 2? 24 

A. Yes. 25 
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Q. Are those your initials there on the bottom of page 3? 1 

A. Yes. 2 

Q. Are those your initials there on the bottom of page 4? 3 

A. Yes. 4 

Q. Is that your signature there on the next page, I believe 5 

it's page 5? 6 

A. Yes. 7 

Q. And are those your initials there on the bottom of page 8 

5? 9 

A. Yes. 10 

Q. Do you recognize this document? 11 

A. Yes. 12 

Q. What is it? 13 

A. It's a document that I made a statement. 14 

Q. Did you provide this to the National Labor Relations 15 

Board as part of the investigation in this matter? 16 

A. I believe so. 17 

Q. And as far as you know, is this a true and accurate copy 18 

of the statement? 19 

A. Yes, sir.   20 

Q. I'm going to ask you some questions about the statement, 21 

okay. 22 

A. Okay.   23 

Q. Let me pull it out a little bit so you can see a little 24 

bit more at a time.  Is that too small for you, Ms. Clarke? 25 
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A. No, that's fine.   1 

 JUDGE STECKLER:  It's a little small for me, 2 

Mr. Fitzgerald. 3 

 MR. FITZGERALD:  Okay.   4 

 JUDGE STECKLER:  Okay.  Thank you.  That's better.   5 

Q. BY MR. FITZGERALD:  I have a second screen that's quite 6 

large.  So it's easy to see small print.  Okay.  Is that good 7 

for everyone? 8 

A. Yes. 9 

Q. Ms. Clarke, can you, just to make sure we are seeing the 10 

same thing, can you tell me what the first line of text you 11 

see on this screen it? 12 

A. September, October 2018, Mike McManus. 13 

Q. Okay.  Do you see the text starting on the left side 14 

that says nine? 15 

A. Yes.   16 

Q. Okay.  And then the final line, what is the final line 17 

that you see? 18 

A. Number 23.   19 

Q. Number 23, okay.  All right.  A little bit different 20 

than what I'm seeing.  So I'm glad I asked.  Okay.  So in 21 

your statement you provided to the National Labor Relations 22 

Board, you indicated that you became aware of a potential 23 

organizing activity from Mike McManus in September, October 24 

of 2018; is that correct?   25 
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A. Yes. 1 

Q. Who was the union that you referred to? 2 

A. The ILA. 3 

Q. And you note here that later, after the Union notified 4 

the company that employees wanted to be represented by the 5 

Union.  When did that happen?  Do you know? 6 

A. I guess around that time.   7 

Q. How much later?  Do you know? 8 

A. I guess like -- probably like October I guess.  I'm not 9 

for sure.   10 

Q. Did you get a copy of that document that they provided 11 

notice to the company? 12 

A. Say that again now. 13 

Q. Did anyone show you a copy of the document providing 14 

notice to the company that the employees wanted to be 15 

represented by a union? 16 

A. Yes. 17 

Q. You saw a document that said that? 18 

A. No.  You saying that -- who gave us the document?  I'm 19 

confused.   20 

Q. No, that's fine.  Ask me to clarify my question.  I'm 21 

okay with that.  The statement here says that after the Union 22 

notified the company that employees wanted to be represented 23 

by the Union.  I'm asking you if you saw a copy of any 24 

notification from the Union to the Company? 25 
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A. No, I didn't. 1 

Q. How did you know that the Company was notified by the 2 

Union? 3 

A. I believe Tony told us. 4 

Q. Okay.  And Tony said things to us like you all think the 5 

Union will be for you, and it's going to be for you. 6 

A. Yes. 7 

Q. When did he say that? 8 

A. I guess around September, October, I'm not for sure. 9 

Q. Was anyone else around when that statement was made? 10 

A. It might have been.  I don't remember. 11 

Q. Where was that statement made? 12 

A. In the area where we worked at. 13 

Q. So when you say everybody, you mean gate clerks or other 14 

employees? 15 

A. Where the gate clerks was working at. 16 

Q. So he made a comment where the gate clerks are working 17 

and that's in the office at the Yard; is that right?   18 

A. Yes, sir.   19 

Q. What other things did he say at that time? 20 

A. That they're not for us.  Why would you want to do it?  21 

And ITS is like, they was going to stay if we didn't vote for 22 

a union. 23 

Q. So that's two things.  Why would you all want to do it?  24 

A. Yes. 25 
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Q. When did he say that? 1 

A. Around October or something like that. 2 

Q. Was anyone else around when he said that? 3 

A. I'm not for sure. 4 

Q. Where did he say it? 5 

A. Where the gate clerks be at. 6 

Q. And you typically work with other folks, right? 7 

A. Yes. 8 

Q. Who else was typically on shift with you? 9 

A. Ron and Priscilla and sometime Big Al be in there also. 10 

Q. So when you say Ron, Priscilla and Big Al, you said 11 

three, and you is fourth gate clerk; is that correct?   12 

A. Yes.  We had another gate clerk but he wasn't there the 13 

whole time.  I don't remember his name.  So it was like five 14 

gate clerks.   15 

Q. So five gate clerks.  So it was you, Ron, Priscilla, Al 16 

and someone else, right? 17 

A. Yes. 18 

Q. And apologize.  Just to be clear.  One was why did you 19 

all -- he said you all think the Union will be for, is going 20 

to be for you.  He also said why would you all want to do 21 

that?  What was the third statement? 22 

A. The third statement was -- why you all want to join the 23 

union?  They're not for you all and ITS will still be here. 24 

Q. ITS will still be here? 25 
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A. Well, he was saying like if we wasn't going to for the 1 

Union, ITS wouldn't have left. 2 

Q. Okay.  So ITS was going to go if you voted for the 3 

Union, right?  That's what he said? 4 

A. Yes.  Yeah, make a statement like. 5 

Q. With respect to the comment about why would you all want 6 

to do it, how come that's not in this statement to the Board? 7 

A. I don't know. 8 

Q. Did you tell the Board? 9 

A. Probably in so many words.  It's probably on --  10 

 JUDGE STECKLER:  Ms. Clarke, was that at the same time 11 

as he made the first statement? 12 

 THE WITNESS:  Okay.  Repeat. 13 

 JUDGE STECKLER:  Okay.  Your statement says, Tony said, 14 

thanks to us like, you all think the Union will be for you 15 

and is going to be for you.  And then there was another 16 

statement about the company was leaving because of the 17 

unionization.  Were those two separate incidents or was it 18 

the same incident? 19 

 THE WITNESS:  They were probably about the same 20 

incident, at the same time.   21 

 JUDGE STECKLER:  You may continue, Mr. Fitzgerald. 22 

Q. BY MR. FITZGERALD:  When you say at the same time, are 23 

you saying he said all of that at once or around the same 24 

time? 25 
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A. Around the same time. 1 

Q. Three separate incidents, right? 2 

A. Could be. 3 

Q. Okay.  And made in an areas where other people were 4 

working, right? 5 

A. Yes. 6 

Q. Was he loud when he said that? 7 

A. What do you consider loud?  Like normal voice, middle 8 

ways.  Maybe middle. 9 

Q. Good question.  Was it loud or not?  The other people 10 

working near you would have heard it. 11 

A. Yes, that could have happened.   12 

Q. Was he talking to you? 13 

A. Yes. 14 

Q. Or was he talking to all the people? 15 

A. Which statement? 16 

Q. I'll break it down.  When he said you all think the 17 

Union will be for you, the one statement that's shown on line 18 

13 here, was he talking directly to you or to the group of 19 

gate clerks that worked together in the office at the 20 

Portlock Yard? 21 

A. Well, he was speaking out loud.  So I don't know if it 22 

was directly at me or -- he was speaking out loud. 23 

Q. Was he in the gate clerk area or was he in the office? 24 

A. In the gate clerk area. 25 



689 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.  So do you recall other people were around? 1 

A. They could have been.  I'm not for sure. 2 

Q. Okay.  You also said he said why would you all want to 3 

do that?  Were other people -- where was he when he said 4 

that? 5 

A. In the gate clerk area. 6 

Q. Did he say that out loud or to you specifically? 7 

A. He spoke it out loud. 8 

Q. His statement that ITS is going to leave if you do this, 9 

if you bring the Union in, in so many words, was he in the 10 

gate clerk area when he said that? 11 

A. No, I believe that was when ITS came to us and we had a 12 

meeting with the ITS people.  I believe that's when he said 13 

that.   14 

Q. Okay.  So was that statement made in the meeting with 15 

ITS folks or at another time? 16 

A. I'm not sure when that was made.   17 

Q. But you recall him saying it? 18 

A. Yes. 19 

Q. When the ITS folks were onsite, right? 20 

A. Yes. 21 

Q. Okay.  Was anyone else around when that was said? 22 

A. I'm not for sure. 23 

Q. Well, do you recall where you were when that was said? 24 

A. It the work area. 25 
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Q. In your gate clerk area? 1 

A. Yes. 2 

Q. Where was the meeting held with the ITS representatives? 3 

A. Over in the break room. 4 

Q. So it couldn't have been in the meeting with ITS 5 

representatives because they were in different places, right? 6 

A. Right. 7 

Q. Did you attend the meeting with the ITS representatives? 8 

A. Yes. 9 

Q. Is that the meeting you referenced on line 16 of your 10 

statement where you said ITS had meetings with the employees 11 

before the union vote? 12 

A. Yes. 13 

Q. That says meetings, plural.  What meetings were held 14 

besides the one you mentioned? 15 

A. Well, after that, ITS met with us one-on-one. 16 

Q. You had one group meeting; is that right?   17 

A. They had the one group meeting, and then he pulled us 18 

individually and asked us questions, ITS did. 19 

Q. Do you recall who from ITS was there? 20 

A. No, I don't. 21 

Q. Do you recall whether that meeting -- whether either 22 

meeting, the group or the one-on-one, was before or after ITS 23 

posted a memo on the board? 24 

A. I'm not for sure if it was before the meeting or after 25 
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the meeting.  I'm not for sure. 1 

Q. How many representatives of ITS came onsite? 2 

A. It was just one person. 3 

Q. One person.  Did you attend the group meeting? 4 

A. Yes. 5 

Q. What was said in the group meeting? 6 

A. What? 7 

Q. What was said in the group meeting? 8 

A. They was letting us know that they was leaving and why 9 

did we want a union and that was it, and I was saying, why 10 

were they working about the union if they were leaving. 11 

Q. So that meeting had to have been after that memo was 12 

posted on the board, right? 13 

A. I guess. 14 

Q. On that same day, you had one-on-one meetings? 15 

A. You said what now? 16 

Q. Was it the same day you had one-on-one meetings? 17 

A. I believe that's when the union -- I believe that day 18 

when the union man called us over into another part of the 19 

office where the gate clerks work at, where they have three 20 

sections, and he had one-on-one talking with us and asked us 21 

about ITS and why they was leaving, all of that, and whether 22 

we wanted to move to the other ramp (ph.) or anything like 23 

that.   24 

Q. I must have misunderstood you.  You said the union man 25 
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was there to have meetings with you? 1 

A. No, I say ITS.   2 

Q. Okay.  I apologize.  And this is the same man who had 3 

one-on-one meetings that lead a group meeting earlier, right? 4 

A. Yes, sir.  I believe.  Yes, sir.   5 

Q. All right.  And he offered you the opportunity to 6 

transfer in? 7 

A. Yes. 8 

Q. Do you know if he offered that opportunity to everyone? 9 

A. I don't know. 10 

Q. What do you recall about him saying the company wasn't 11 

making money? 12 

A. When did I recall that?  I believe when they had the 13 

meeting and I asked them, they was leaving anyway.  I'm not 14 

for sure.   15 

Q. But he did say the company wasn't making any money? 16 

A. At that rail yard I believe. 17 

Q. At the Norfolk Yard, they weren't making any money? 18 

A. Yeah, Portlock. 19 

Q. Okay.  Portlock.  Yeah, I call it the Norfolk Yard and 20 

you call it Portlock.  Sorry.  In your testimony earlier, you 21 

mentioned that you talked with Mike McManus and Carlos Jones, 22 

and they said that one of the benefits of unionization was 23 

you wouldn't start at the bottom if a new contractor would 24 

come in; is that right?   25 
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A. Yes, I believe so. 1 

Q. Is that your historical recollection of transfers, that 2 

you would always start at the bottom? 3 

A. Yes, we do. 4 

Q. What do you mean start at the bottom? 5 

A. Your vacation time starts over, your pay change, stuff 6 

like that.  If you been there 5 years, that changes all over 7 

again that you started from.  Been there 1 year, 2 years, 3 8 

years, that's how long the company be there.   9 

Q. How did Mike and Carlos say the ILA was going to protect 10 

that from you starting at the bottom? 11 

A. They just spoke -- well, I guess when we went to the 12 

meeting, they -- well, really I wasn't really paying 13 

attention.  I just wanted something better, and that sounded 14 

like it was going to make me feel better, and I didn't have 15 

to start from the bottom.   16 

Q. Were you expecting the contractor to leave? 17 

A. ITS or what?  Are you talking about ITS? 18 

Q. Any contractor.  You suggested that in September or 19 

October, you first heard about unionization and then you 20 

heard that one of the benefits was not starting at the 21 

bottom.  That's correct, right? 22 

A. Well, again if you're talking about ITS, ITS was leaving 23 

anyway.  So whatever new company come in, that I wouldn't 24 

have to start from the bottom, that would give me the 25 



694 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

indication that I wouldn't have to start from the bottom, 1 

whatever my pay rate was, ITS was, I would start at that pay 2 

rate with the new company and I didn't have to start over my 3 

vacation and all of that.  That's what my indication was, 4 

starting from the bottom was, from going to a new company, 5 

that ITS was already leaving.  So the new company was coming 6 

in, that I wouldn't have to start over from there.  I would 7 

still be at where I was with ITS. 8 

Q. Okay.  So it sounds like by the time you attended the 9 

union meetings, you already knew ITS was leaving; is that 10 

right?   11 

A. Yes, sir.   12 

Q. Okay.  I'm moving, for the record, to page 3 of the 13 

statement provided to the National Labor Relations Board.  14 

Can you see line 8 on this statement, Ms. Clarke? 15 

A. Yes. 16 

Q. Okay.  And it says, after the vote, things changed.  17 

Tony Lee started to say things like you all screwed me over, 18 

I'm going to screw you over; is that right?   19 

A. Yes, sir.   20 

Q. What other things did he say? 21 

A. I'm not going to have a house.  I'm not going to have a 22 

job, stuff like that, and I told him, I'm going to make it, 23 

regardless.  I just want something better.   24 

Q. Okay.   25 
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A. At the time I didn't know I was losing my job but he was 1 

telling us we weren't going to have a job. 2 

Q. He was worried about his job, wasn't he? 3 

A. Yes. 4 

Q. Was he worried about the terminal closing? 5 

A. I don't know, but like I told him, I didn't think nobody 6 

was going to lose their job. 7 

Q. But isn't it true that in the past when you it changed 8 

over, people do lose their jobs? 9 

A. Yes, it did happen, but I never have. 10 

Q. Okay.  But it's possible, people do lose their jobs, 11 

right? 12 

A. Yes. 13 

Q. Did you say he claimed he knew how you voted? 14 

A. No, he responded to that. 15 

Q. What change did you think he needed? 16 

A. What change did I think I needed? 17 

Q. Mm-hmm.   18 

A. The change was better pay, better equipment.  Better pay 19 

and better equipment and vacation time, and I didn't want --  20 

Q. All right.  I'm sorry.  I didn't hear that last thing 21 

you said.  Better pay, better equipment and something else? 22 

A. And vacation time.   23 

Q. Okay.  Vacation.  Did Mr. Lee make these comments before 24 

the election? 25 
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A. I'm not for sure if he made them before or after.  I'm 1 

not for sure. 2 

Q. You're saying that after the vote, things changed. 3 

A. Okay.  After the vote, things had changed, yes, the way 4 

that he was speaking out loud, saying that we was going to 5 

lose our jobs, we don't know what the Union's doing for us, 6 

stuff like that.  That's the change I probably wrote, but I 7 

don't know how he know how anybody voted. 8 

Q. But just to be clear, things -- those comments couldn't 9 

have happened before the election, before the vote because 10 

you said things changed, right? 11 

A. That's because he was speaking out loud as far as we 12 

losing our job. 13 

Q. Okay.  The other comment, we have to scroll back up.  14 

The other comment you testified to, only one which appears in 15 

this statement to, the three comments, only one which appears 16 

in this affidavit, right? 17 

A. What line? 18 

Q. 13 -- 12 and 13. 19 

A. Okay.   20 

Q. When did you -- on line 15 of your statement, it says I 21 

asked him what new company is going to take over the 22 

contract.  When did you ask him that? 23 

A. I don't remember when I asked him. 24 

Q. Was anyone else around when you asked him? 25 
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A. I don't recall. 1 

Q. Do you recall where you were? 2 

A. At work in the gate clerk area. 3 

Q. Would Ms. Williams be able to hear that comment? 4 

A. I don't recall. 5 

Q. How far away is Ms. Williams' desk from the gate clerk 6 

area? 7 

A. Whose desk? 8 

Q. Juanita Williams' desk. 9 

A. Her desk is from -- I guess from 15, 20 feet away I 10 

guess I would say.  I'm not for sure. 11 

Q. In your experience, working in the gate clerk's office, 12 

can you hear Ms. Williams having a conversation using her 13 

regular voice from her office? 14 

A. No, I cannot. 15 

Q. Could she hear you? 16 

A. I'm a loud person.  So, yes.  Because I speak loud all 17 

the time.  So, yes. 18 

Q. Okay.  So she probably would have heard you ask what new 19 

company was coming in? 20 

A. Maybe.  21 

Q. Do you recall whether your comments -- these questions 22 

were asked of Mr. Lee before the election? 23 

A. I don't recall. 24 

Q. Do you know if any of the gate clerks were there? 25 
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A. I'm not for sure. 1 

Q. Anyone else from the Yard there? 2 

A. I'm not for sure. 3 

Q. On lines 19 and 20 of this page, you indicate that in 4 

the days leading up to January 22nd, Mr. Lee told you and 5 

other employees that you need to clean your locker out; is 6 

that right?   7 

A. Yes. 8 

Q. Okay.  How many times had he told you that? 9 

A. This was the first time ever. 10 

Q. First time ever? 11 

A. Yes, since I been working with him, yes. 12 

Q. And you indicated that throughout the day and the days 13 

leading up to, Mr. Lee told you and other employees to clean 14 

out their lockers in so many words.  How many times did he 15 

tell you, in that time period, to clean out your lockers? 16 

A. He told me only one time.  He might have been saying it 17 

but I wasn't paying attention because I always worked there.  18 

So I didn't pay that no attention.  But for me, I only heard 19 

it one time for me to clean out my locker.   20 

Q. When did he tell you that?   21 

 JUDGE STECKLER:  How did you--  22 

 MR. FITZGERALD:  Excuse me.  I'm sorry, Your Honor.   23 

 JUDGE STECKLER:  Go ahead, Mr. Fitzgerald.   24 

 MR. FITZGERALD:  No, no, please, Your Honor.   25 
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 JUDGE STECKLER:  How do you know that other employees 1 

were told to clean out their lockers? 2 

 THE WITNESS:  Because other employees was taking stuff 3 

to their cars. 4 

 JUDGE STECKLER:  Did any of those other employees 5 

discuss with you why they were taking things out to their 6 

cars? 7 

 THE WITNESS:  No, not exactly.  I just saw them take 8 

their stuff out to the cards. 9 

 JUDGE STECKLER:  So you presumed that Mr. Lee told them 10 

to clean their stuff out? 11 

 THE WITNESS:  Yes, ma'am.   12 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, you may 13 

continue.   14 

Q. BY MR. FITZGERALD:  Did you clean your locker out on the 15 

22nd? 16 

A. It was either the 22nd or the 23rd.  I'm not for sure 17 

when I removed all my stuff.   18 

Q. Do you recall whatever the date you gave in your 19 

application of your last day of employment with ITS? 20 

A. I don't recall which day.  I don't remember.   21 

Q. Did you ask him why you had to do that? 22 

A. Yes.  He said because you no longer have a job. 23 

 JUDGE STECKLER:  What else, if anything, did he say 24 

besides that? 25 
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 THE WITNESS:  I got the last laugh, you all don't have a 1 

job and that was it.   2 

 JUDGE STECKLER:  Okay.  Your statement says you screwed 3 

me over, I'm going to screw you over.  Is that what he said 4 

to you? 5 

 THE WITNESS:  Yes, ma'am, he did. 6 

 JUDGE STECKLER:  And in the next line it says he said 7 

the same to many of the employees.  How do you know he said 8 

that? 9 

 THE WITNESS:  Because he talked loud when he said that, 10 

and I got the last laugh.  He spoke real loud for everyone to 11 

hear him.   12 

 JUDGE STECKLER:  Where were you when he said that? 13 

 THE WITNESS:  In the office, outside, you know, when we 14 

go outside, he yelling it out and he was in the office, he 15 

spoke loud with it, so everyone could hear, not directly at 16 

one person, so you know that he was talking to everybody. 17 

 JUDGE STECKLER:  So how many people were there? 18 

 THE WITNESS:  Maybe three, four, five.  I'm not for sure 19 

how many.   20 

 JUDGE STECKLER:  Did he say it multiple times? 21 

 THE WITNESS:  Yes, ma'am.   22 

 JUDGE STECKLER:  Where were you when you heard it? 23 

 THE WITNESS:  When I was in the office cleaning out 24 

my --  25 
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 JUDGE STECKLER:  Did you hear him say it again? 1 

 THE WITNESS:  Yes, ma'am.  2 

 JUDGE STECKLER:  And where were you when you heard it 3 

the next time? 4 

 THE WITNESS:  Going to my car. 5 

 JUDGE STECKLER:  Did you hear it another time after 6 

that? 7 

 THE WITNESS:  Throughout, it was several times that I 8 

heard it.  So I'm not for sure where at exactly but it was 9 

like several times. 10 

 JUDGE STECKLER:  Mr. Fitzgerald, you may continue. 11 

Q. BY MR. FITZGERALD:  Do you recall any employees that 12 

were around when these comments were made? 13 

A. Again, he said it out loud.  So Juanita could have hear 14 

it, I'm not for sure, but she was in her office at the time 15 

he was speaking out loud and that we screwed him over.  She 16 

was in her office, and he was speaking loud. 17 

Q. Would you say he was yelling? 18 

A. You can say.  I would just say loud. 19 

Q. Okay.  You testified earlier that you're a loud person, 20 

right? 21 

A. Yes. 22 

Q. Was he talking as loud as you normally do? 23 

A. Yes, he was. 24 

Q. And that was when you heard him outside going to your 25 
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car and also while you were in the gate clerk area, right? 1 

A. Yes, sir. 2 

Q. And again, Ron Spencer is a gate clerk, right? 3 

A. Yes, at the time, yes. 4 

Q. And he would have heard that, wouldn't he have? 5 

A. Yes. 6 

Q. What about Al Young?  He's a gate clerk, right? 7 

A. I don't think he was in there.  He was probably in the 8 

truck. 9 

Q. Why do you think that? 10 

A. Because Big Al was always in the truck. 11 

Q. Going back to Mr. Spencer, was he there that day?  Did 12 

he hear that comment? 13 

A. I'm not for sure. 14 

Q. When you were walking to your car, was any other 15 

employees walking to their cars? 16 

A. I wasn't paying attention.  I was just getting my stuff 17 

and going to the car. 18 

Q. Do you remember what time that was? 19 

A. No, I don't recall. 20 

Q. Do you remember going back -- do you remember leaving 21 

after you got in your car? 22 

A. Yes, I left? 23 

A. Do you remember if it was dark out? 24 

A. I'm not for sure. 25 
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Q. What time does your shift normally end in the Yard? 1 

A. At 4. 2 

Q. At 4.  When you left, was work typically over for the 3 

Yard or was there still more activity? 4 

A. The yard stayed open. 5 

Q. So there was more activity? 6 

A. Yes. 7 

Q. Would other gate clerks be leaving at the same time as 8 

you? 9 

A. No. 10 

Q. Where was Mr. Lee when he made this comment to you 11 

outside? 12 

A. I don't recall where he was standing. 13 

Q. Is that the only thing you recall when you were outside 14 

that he made this comment? 15 

A. I said that he spoke loud.  So I can say that he spoke 16 

loud, that he wasn't directly talking to me.  He was saying 17 

it out loud so anybody can hear him.  So not that it was 18 

directly at me at this time, and he said it inside the office 19 

at me, but when he blurted it out, it was out loud so anybody 20 

can hear it.  So I don't know who was around.  I'm not saying 21 

he made it to just me outside when I went to my car at me.  22 

It was just loud and anybody can hear that statement. 23 

 JUDGE STECKLER:  Ms. Clarke, when he made these 24 

statements, what was his tone of voice like?  Was he angry?  25 
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Was he happy?  Was he lethal? 1 

 THE WITNESS:  At that time, that I was packing and 2 

leave, he was giggling and laughing.  I got the last laugh.  3 

So at that time, I guess it was a joyful one.  I'm not for 4 

sure what he was -- I got the last laugh and left like that, 5 

and my statement was I'm going to make it regardless.   6 

 JUDGE STECKLER:  Mr. Fitzgerald, you may continue. 7 

Q. BY MR. FITZGERALD:  Can you repeat that last thing?  8 

You're going to what regardless? 9 

A. I'm going to make it regardless.  10 

Q. You said that or he said that? 11 

A. I said that, I'm going to make it regardless. 12 

Q. Okay.  Thank you.  So on the 22nd, he made a number of 13 

comments, pursuant to your statement, that I'm going to screw 14 

you over, and then later that evening he said, come on in and 15 

fill out an application, right? 16 

A. Yes. 17 

Q. Via text message. 18 

A. Yes, I got a text message, yes.  Don't com to work at 19 

your regular time.  I don't know what time he told me to come 20 

in to fill out the application, but he told me to come fill 21 

out my application. 22 

Q. What did you think when you saw that text message? 23 

A. I was wondering what was going on.  I was thinking that 24 

who was there was going to be there to talk to us when we get 25 
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an application but no one was there. 1 

Q. Okay.  Did you respond to the text message? 2 

A. I came -- I showed up for to fill out the application. 3 

Q. But you didn't respond by your phone, you just text 4 

messaged, did you? 5 

A. I believe I said, okay. 6 

Q. Were you thinking about the fact that earlier that day 7 

I'm going to screw you over? 8 

A. You said would I what now? 9 

Q. According to your statement, on the 22nd, he said you 10 

screwed me over, I'm going to screw you over, and then later 11 

that day, he sent you a text message to come in and fill out 12 

an application for a new job.   13 

A. Yeah. 14 

Q. When you received that text message about filling out an 15 

application, were you thinking about his comment earlier that 16 

day? 17 

A. Was I thinking about his comment?  No, I just wanted to 18 

go fill out the application. 19 

Q. And the next day on the 23rd, you went and -- you went 20 

to fill out an application, correct? 21 

A. Yes, I did at 8 a.m. 22 

Q. And you said Mr. Lee gave you a letter about the layoff 23 

and then an application, right? 24 

A. Yes. 25 



706 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.  What did that letter day? 1 

A. That ITS was leaving. 2 

Q. Hadn't ITS already left? 3 

A. At that time, I didn't know they already left. 4 

Q. Well, weren't you told in October that ITS was leaving? 5 

A. Yes, I was told, but I didn't know exactly what day when 6 

they pulled out, anything like that.  I didn't know exactly. 7 

I didn't know they was leaving.  I knew that. 8 

Q. The day before you were told to clean out your locker 9 

and come in and fill out an application for a new job, right? 10 

A. At that time, so did that -- I don't know whether I was 11 

supposed to know that ITS had left that day, I don't know.  I 12 

don't know when that day was.  I'm not for sure. 13 

Q. So you're saying you got the letter and the application, 14 

and you asked where you should put the application.  He said 15 

leave it on the desk and then you went to the break room, 16 

right? 17 

A. I filled out the application and then put it on the desk 18 

after I filled out the application. 19 

Q. Did you fill it out in the break room? 20 

A. Yes, I did. 21 

Q. Who was there? 22 

A. When I filled out the application?  The other people 23 

that were filling out the applications. 24 

Q. Was Christopher Lucas there? 25 
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A. Who's Christopher Lucas? 1 

Q. Do you know who Christopher Lucas is? 2 

A. Is his name -- we call him -- I don't know people by 3 

names.  I know by faces.  So names I get confused on.  So I 4 

know one guy that he told just, when we fill out 5 

applications, that he just come to work the next day.  He 6 

didn't have to fill out an application.  I think his name was 7 

Jermaine.  I don't know who Christopher is.  You got to tell 8 

me.  I don't know who he is by name.  I probably know by 9 

faces.   10 

Q. Unfortunately, I don't have pictures.  So you knew 11 

someone named Chop, right? 12 

A. Oh, I know him as Chop.  Okay.   13 

Q. That's a different person.  You know someone by the name 14 

Chop, correct? 15 

A. Okay.  Yes, I know Chop.   16 

Q. Okay.  His name is not Christopher Lucas.  I'll 17 

represent that his name is Darryl Halsey.  Was Chop there? 18 

A. When I fill out the application, yes, I believe. 19 

Q. Was Ron Spencer there? 20 

A. Yes, I believe so. 21 

Q. Was -- do you know Carlos Jones? 22 

A. He was there also. 23 

Q. Do you know Mark Ketting (ph.)? 24 

A. I think he was there also. 25 
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Q. Do you know Vernon Cuffee? 1 

A. I believe he was there also. 2 

Q. Do you know Ernest Perry? 3 

A. I believe so. 4 

Q. Do you know Michael McManus? 5 

A. Yes, I do. 6 

Q. Do you know Earl Smith? 7 

A. Yes, I believe he was there also. 8 

Q. Do you know I believe it's Rayeon Rick Jordan?  Do you 9 

know him? 10 

A. I believe I know him, yes. 11 

Q. Was he there? 12 

A. I don't know. 13 

Q. Do you know David Wade? 14 

A. I don't know if he was there or not. 15 

Q. But you know him, just to be clear? 16 

A. Know who? 17 

Q. David Wade, do you know who he is? 18 

A. I think I know who he is.  I'm not for sure.  I told 19 

you, I'm not good with names.  I'm good with faces.  Some 20 

names I know.  Some names I don't. 21 

Q. I appreciate that.  I'm better with faces as well.  And 22 

you said Jermaine Collins?  Do you know him? 23 

A. Jermaine, yes. 24 

Q. And did he fill out an application that day? 25 
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A. No, he did not. 1 

 MS. EITZEN:  Your Honor, I'm going to object in terms of 2 

this not being the best evidence.  The applications will be 3 

going into the record.  More witnesses will be testifying.  4 

I'm not sure why Ms. Clarke is being asked about this. 5 

 MR. FITZGERALD:  I'm laying the foundation to find out 6 

who else saw all of the activities alleged in her statement.   7 

 JUDGE STECKLER:  Okay.  Proceed. 8 

Q. BY MS. EITZEN:  Was Marcus Hunter there? 9 

A. I believe so.  I'm not for sure. 10 

Q. Based on that, just to be clear, you don't know if 11 

Christopher Lucas was there.  You don't believe that Jermaine 12 

Collins was there.   13 

A. I know Jermaine wasn't there because he didn't fill out 14 

an application.  Tony told him he didn't have to fill out an 15 

application.  Just come to work the next day. 16 

Q. When did you hear that? 17 

A. The day that I was filling out my application. 18 

Q. Okay.  Where were you when you heard that? 19 

A. I was at the desk getting the application.  While Tony 20 

was passing the applications, Jermaine came in.  He told 21 

Jermaine, I see you tomorrow.  You don't have to fill out an 22 

application. 23 

Q. Was anyone else there when that conversation or exchange 24 

happened? 25 
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A. I don't recall who was in the office but -- that's 2 1 

years ago that I'm trying to remember.   2 

Q. Is that a no, you don't remember? 3 

A. Who was in the office?  I'm not for sure who was in the 4 

office. 5 

Q. Could have any of the other employees that I listed have 6 

been there? 7 

A. Not where the gate clerk was, where Tony was passing the 8 

applications.  No, I don't believe so.  It could have been 9 

Big Al, Lee Barrow or Juanita.  I don't know, but it wasn't 10 

none of the people that you said that could be in there when 11 

he told me to take my application, go to the break room, and 12 

Jermaine, you don't have to fill out an application.  None of 13 

those people was in that space at that time, in the gate 14 

clerk space.   15 

Q. Okay.  But it could have -- other people could have been 16 

there like Lee Barrow and Juanita Williams, right? 17 

A. Yeah, and Alan Young.  18 

Q. And Alan Young.  Okay.  Thank you.  So you went and 19 

filled out your application in the break room with the 20 

employees we just went through? 21 

A. Yes. 22 

Q. Okay.  You filled it out and you came back and put it on 23 

the desk in the main office.  Whose desk did you put it on? 24 

A. The desk where Tony and Lee were sitting at.  I asked 25 
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where should I put the application at, and he say on the 1 

desk. 2 

Q. Was that his desk or Ms. Williams' desk or the gate 3 

clerk desk? 4 

A. That was the desk in the office where the gate clerk sit 5 

at.  So that could be -- that's where he worked at.  It was a 6 

desk, but anybody can go to that desk at any time. 7 

Q. Okay.  And then you went to clean out your office.  And 8 

the statement on line 7 says, nearby -- Anthony Lee was 9 

nearby laughing at employees and making comments like, see, 10 

they thought they had it. 11 

A. Yes. 12 

Q. Where were the lockers? 13 

A. I didn't have a locker.  The lockers for the guys was 14 

over in the break room.  I had a drawer. 15 

Q. Okay.  So let's be clear.  Your statement says you went 16 

to clean out your locker.  We're not talking about lockers in 17 

the break room. 18 

A. Okay.   19 

Q. We're talking about a drawer in the office? 20 

A. Yes, my stuff was in the gate clerk section.  We had 21 

drawers that our stuff was kept in.   22 

Q. Okay.   23 

A. So when he told me to clean out my stuff, that's where I 24 

went to, my location where my stuff was located at in the 25 
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gate clerk's spot.  The break room was the guys' break room.  1 

That's where their lockers was.   2 

Q. And where was Mr. Lee.  You said he was nearby.  Where 3 

was he when you were cleaning out your locker? 4 

A. Nearby, I believe he maybe outside.  I'm not for sure. 5 

Q. Outside meaning outside the gate clerk office or was it 6 

outside of the building? 7 

A. Outside the building. 8 

Q. Okay.  Near the break room? 9 

A. I’m not for sure.   10 

Q. Okay.  And you --  11 

 JUDGE STECKLER:  Could you --  12 

 MR. FITZGERALD:  I'm sorry, Your Honor.  Go ahead. 13 

 JUDGE STECKLER:  Could you hear him while you were 14 

cleaning out your stuff in the gate clerk area? 15 

 THE WITNESS:  Yes, ma'am.   16 

 JUDGE STECKLER:  So was he pretty loud? 17 

 THE WITNESS:  Yes, ma'am.   18 

 JUDGE STECKLER:  Does that facility have windows to it? 19 

 THE WITNESS:  Yes, ma'am.   20 

 JUDGE STECKLER:  Were the windows open or closed? 21 

 THE WITNESS:  He be loud.  The windows be closed and he 22 

be loud, you could still hear him. 23 

 JUDGE STECKLER:  Mr. Fitzgerald, proceed. 24 

Q. BY MR. FITZGERALD:  How far away is the break room from 25 
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the office building? 1 

A. I guess you could say maybe 2 to 3 foot, a yard.  I'm 2 

not sure.  I can't -- I don't know the distance from the 3 

break room to where the gate clerk was.  You had to --  4 

Q. Just a few yards.  Is that what you said? 5 

A. You had to take a couple of steps to get to the break 6 

room.  I don't know exactly.  I don't know exactly how many 7 

foot it is away from the gate clerk's facility. 8 

Q. But it's close, right? 9 

A. Not at your back door close.  I'm not -- I don't know 10 

how to describe it. 11 

Q. Is it fair to say that given the volume with which 12 

Mr. Lee was talking and laughing, you could have heard it in 13 

the break room? 14 

A. No, you couldn't. 15 

Q. Why not? 16 

A. Because the break room was probably a little farther 17 

than that. 18 

Q. But you could hear him inside? 19 

A. I was outside.  I wasn't at the break room. 20 

Q. So when you wear hearing him laughing at employees, that 21 

was after you finished clearing your office out? 22 

A. I don't recall.   23 

 JUDGE STECKLER:  Ms. Clarke, were you -- could you hear 24 

him while you were cleaning out your drawer? 25 
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 THE WITNESS:  My drawer inside where I was, yes, ma'am.  1 

So he was near my facility.  So where the break room was, you 2 

probably couldn't hear him because the break room was farther 3 

than a couple of foot away.  So you would have to yelled and 4 

screamed but the facility where I'm at, you can hear him.   5 

 JUDGE STECKLER:  And then you went -- and then you took 6 

your stuff and you were going to your car; is that correct?   7 

 THE WITNESS:  Yes, ma'am.   8 

 JUDGE STECKLER:  Was he still carrying on like this? 9 

 THE WITNESS:  Yes, ma'am.   10 

 JUDGE STECKLER:  And was anybody else around you when 11 

these things were going on and he was saying this? 12 

 THE WITNESS:  I don't recall.  I know is he was carrying 13 

on.  I just got in my car and left. 14 

 JUDGE STECKLER:  Did he try to approach your car? 15 

 THE WITNESS:  No, ma'am.   16 

 JUDGE STECKLER:  Mr. Fitzgerald. 17 

Q. BY MR. FITZGERALD:  Okay.  So, just to be clear, he was 18 

wildly laughing at employees and making comments like, they 19 

thought they had it, but you don't know if anyone else could 20 

have heard him, right? 21 

A. Yes. 22 

Q. What other comments was he making that was like, see, 23 

they thought they had it? 24 

A. That's all he kept saying.  They thought they had it.  25 
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They got fooled.  They thought the Union was behind them, and 1 

they got the last laugh.   2 

Q. You also testified that he was giggling and dancing in 3 

the hallway.   4 

A. Yes, he was.  That was where the gate clerk was. 5 

Q. How long did this go on? 6 

A. How long did what go on?  Him dancing and laughing?  I'm 7 

not for sure.  I didn't clock it. 8 

Q. How long were you there? 9 

A. About 15, 20 minutes. 10 

Q. Did you hear him dancing and laughing the whole time? 11 

A. Yes, sir, he was. 12 

Q. Did other employees come in and put their applications 13 

down on the desk while he was giggling and laughing and 14 

dancing? 15 

A. Yes, sir.   16 

Q. Do you know if Chop put his application down while he 17 

was giggling, dancing and laughing? 18 

A. The only one that put my application down was me.  I 19 

don't know who else put their application down.  I put mine 20 

down.  I was worried about me, my application, and I did what 21 

I was told and I left.  So anybody else application, I don't 22 

know who put their application.  I know where I put my 23 

application, but I don't know where everybody put their 24 

application at.  I know where I put mine at.  It was on the 25 
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desk.   1 

Q. But everyone was filling out their applications at the 2 

same time, right? 3 

A. Yes. 4 

 MS. EITZEN:  Your Honor, I'm sorry, Your Honor.  I was 5 

going to object that it's been asked and answered.   6 

 JUDGE STECKLER:  Mr. Fitzgerald? 7 

 MR. FITZGERALD:  I'll rephrase. 8 

Q. BY MR. FITZGERALD:  Did everyone finish filling out 9 

their applications at or around the same time? 10 

A. No, I don't think so. 11 

Q. Were you one of the first or one of the last? 12 

A. I don't recall. 13 

Q. Do you know if other employees turned in their 14 

applications to Tony Lee? 15 

 MS. EITZEN:  Asked and answered, Your Honor.  Objection.   16 

 MR. FITZGERALD:  I don't think I asked that question, 17 

Your Honor.   18 

 JUDGE STECKLER:  Can you rephrase it a bit, 19 

Mr. Fitzgerald? 20 

Q. BY MR. FITZGERALD:  Do you know if other employees were 21 

directed to turn in the applications to Tony Lee when they 22 

finished completing them? 23 

A.  I don't know. 24 

Q. Did anyone say they were going to turn in their 25 
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application to Tony Lee? 1 

A. I didn't ask. 2 

Q. Did any other employees tell you that they saw Mr. Lee 3 

laughing and dancing or giggling in the hallways? 4 

 MS. EITZEN:  Objection.  Hearsay, Your Honor.   5 

 MR. FITZGERALD:  That's not hearsay.  Whether or not she 6 

was told by another employees is not hearsay.   7 

 JUDGE STECKLER:  We'll call it present sense impression 8 

since -- at the time this was going on, Ms. Clarke, did any 9 

other employees tell you? 10 

 THE WITNESS:  No, they heard it themselves. 11 

 JUDGE STECKLER:  If they saw it.  So you don't know 12 

whether they did or not? 13 

 THE WITNESS:  No, I don't. 14 

Q. BY MR. FITZGERALD:  Did you ever discuss Mr. Lee's 15 

behavior on January 23rd with other employees, former 16 

employees of ITS? 17 

A. No.  18 

Q. Describe his dancing for me? 19 

 MR. ESDERS:  Objection, relevance. 20 

 MS. EITZEN:  Objection, Your Honor.  Asked and answered.   21 

 MR. FITZGERALD:  I did not ask --  22 

 JUDGE STECKLER:  Mr. Fitzgerald, are you asking whether 23 

he did a rumba or what? 24 

 MR. FITZGERALD:  Yes.  I'm trying to understand what was 25 
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happening on that day so we can understand whether or not any 1 

other employees saw similar behavior from Mr. Lee.   2 

 MR. ESDERS:  My objection is also relevance, and if he's 3 

curious about what other witnesses may have seen from 4 

Mr. Lee, he can ask them.  He already asked this witness if 5 

he had conversations with other witnesses, and she said no. 6 

 MR. FITZGERALD:  I was asking what dancing was being 7 

described in this witness' affidavit. 8 

 JUDGE STECKLER:  Ms. Clarke, was he just jiggling around 9 

or was he doing some specific dance that you could recognize? 10 

 THE WITNESS:  I don't recall what it was, but he was 11 

moving. 12 

 JUDGE STECKLER:  Was he moving fast, slow? 13 

 THE WITNESS:  He was moving kind of fast like all ya -- 14 

like I don't know.  It was kind of fast.   15 

 JUDGE STECKLER:  Was he seeming excited about it? 16 

 THE WITNESS:  Yes, ma'am.   17 

 JUDGE STECKLER:  And, Mr. Fitzgerald, you may continue. 18 

 MR. FITZGERALD:  Did we lose someone? 19 

 JUDGE STECKLER:  Yes, yes, we lost our bailiff.  I'm 20 

sure he'll come back in.  There he is.  I don't know why he 21 

made me the host.  Mr. Barham, I'm going to fix you, put you 22 

back on.   23 

 BAILIFF BARHAM:  Thank you, Your Honor.  I got timed out 24 

in Cisco (ph.). 25 
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 JUDGE STECKLER:  Okay.  I probably will be timed out 1 

shortly myself.   2 

Q. BY MR. FITZGERALD:  Okay.  Ms. Clarke, you mentioned 3 

that you did hear Alan say a few times that the Union will 4 

take dues out of our pay.  Is that Big Al, Alan Young? 5 

A. You say what now? 6 

Q. When you say you heard Alan say a few times he was going 7 

to take dues out of our pay, you were referring to Alan 8 

Young, correct? 9 

 MS. EITZEN:  Your Honor, this is beyond the scope of my 10 

direct.  I don't believe that that testimony came out during 11 

direct. 12 

 MR. FITZGERALD:  I'll withdraw the question.   13 

Q. BY MR. FITZGERALD:  In February, when you called Mr. Lee 14 

to ask about the status of your application, he said don't 15 

you work for the Union, correct? 16 

A. Yes, sir.   17 

Q. And you said you're just calling to check on the 18 

application, right? 19 

A. Yes. 20 

Q. Did you ever correct him that you didn't work for the 21 

Union? 22 

A. I was calling about H&M.  So what did the Union have to 23 

do with me calling for my application for H&M?  So I didn't 24 

respond to that. 25 
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Q. Didn't you find it odd that he was saying you worked for 1 

the ILA? 2 

A. I don't know.  I can't --  3 

 MR. ESDERS:  Objection.  Calls for speculation.   4 

 JUDGE STECKLER:  Mr. Fitzgerald? 5 

 MR. FITZGERALD:  I'm asking her what her response was to 6 

Mr. Lee's statement. 7 

 JUDGE STECKLER:  Well, she testified to that.  So the 8 

objection is sustained.  What she thought at the time is not 9 

relevant.   10 

Q. BY MR. FITZGERALD:  Why didn't you ask about the comment 11 

about you working for the Union? 12 

A. My comment was is because I didn't call for that.  I 13 

called for my job at H&M.  So what did the Union have to do 14 

with me working with H&M.  That was my statement.  I called 15 

to check up on my application because I haven't heard 16 

anything about me working for H&M.  So me working for someone 17 

else, I called for my application at H&M.   18 

Q. You didn't tell him that you weren't working for the 19 

Union though, did you? 20 

A. Do I have to answer that?  Because I already answered 21 

that because I already answered that when I said I called 22 

about my job at H&M.  Regardless of where I was working at, I 23 

was calling for the application that I put in at H&M about 24 

that.  That's what I was concerned about.  And he should have 25 
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been concerned about my application and not where I was 1 

working, regardless of whether I had a job or not.  I was 2 

calling about a job at H&M, not no other job, H&M.  That's 3 

what I was calling for.  Nothing else but H&M.  So why do I 4 

have to answer the question about what do I think he thought 5 

about?   6 

 JUDGE STECKLER:  Mr. Fitzgerald, are you asking whether 7 

Mr. Lee is asking if she's a salt? 8 

 MR. FITZGERALD:  No, I'm not asking about salting.   9 

 JUDGE STECKLER:  Okay.  Let's move on then.   10 

 MR. FITZGERALD:  Can I have 5 minutes to check my notes, 11 

to see if there is anything else I would like to ask about? 12 

 JUDGE STECKLER:  We can do 5.  Ms. Clarke, can you hold 13 

up for 5 minutes while he rechecks his notes? 14 

 THE WITNESS:  Yes, ma'am.   15 

 JUDGE STECKLER:  Okay.  I'm going to --  16 

 THE WITNESS:  It's been a long day.   17 

 JUDGE STECKLER:  I'm sure it has.  We're going to go off 18 

the record for a minute. 19 

 THE WITNESS:  Okay.   20 

 JUDGE STECKLER:  Just don't talk to anybody in the 21 

meantime --  22 

 THE WITNESS:  Okay.   23 

 JUDGE STECKLER:  -- about your testimony.  24 

 THE WITNESS:  Okay.   25 
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 JUDGE STECKLER:  Off the record. 1 

(Off the record from 6:10 p.m. to 6:12 p.m.)  2 

 JUDGE STECKLER:  Back on the record.  3 

 Mr. Fitzgerald, any further questions? 4 

 MR. FITZGERALD:  No further questions, Your Honor. 5 

 JUDGE STECKLER:  Ms. Eitzen, do you have any redirect 6 

questions? 7 

 MS. EITZEN:  No, thank you. 8 

 JUDGE STECKLER:  Mr. Esders? 9 

 MR. ESDERS:  No. 10 

 JUDGE STECKLER:  Ms. Clarke, can you unmute yourself for 11 

a moment please or can you do that, Mr. Barham? 12 

 BAILIFF BARHAM:  Unfortunately I can't.   13 

 JUDGE STECKLER:  Can you hear us okay, Ms. Clarke?  14 

Okay.  I can tell you're talking to us but we can't hear you.  15 

You've got your buddy in.  He's got to leave.  Thank you.  16 

He's gone now? 17 

 THE WITNESS:  Yes, he's out the door. 18 

 JUDGE STECKLER:  Okay.  Ms. Clarke, you're about to be 19 

excused as a witness.  You may be recalled at some point.  20 

This case is probably going to go through March.  During this 21 

time, please don't discuss your testimony with anybody until 22 

you get some type of a notification from somebody that this 23 

is over.  Is that clear? 24 

 THE WITNESS:  Yes, ma'am.   25 
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 JUDGE STECKLER:  Okay.  Thank you for your time this 1 

afternoon.  We'll take you out of the Zoom meeting, okay. 2 

 THE WITNESS:  Okay.  Thank you.  I'll see you all next 3 

time.  Hopefully there won't be no next time, but --  4 

 JUDGE STECKLER:  Okay.  Thank you.   5 

(Witness excused.)  6 

 JUDGE STECKLER:  Okay.  Let talk about what time 7 

tomorrow morning.   8 

 MS. EITZEN:  9:30 East Coast.  Are we starting the same? 9 

 MR. FITZGERALD:  I would think no earlier than that, 10 

yes. 11 

 JUDGE STECKLER:  Okay.  Everybody -- Ms. Belt, can you 12 

do that? 13 

 COURT REPORTER:  Yes, that's fine.   14 

 JUDGE STECKLER:  Thank you.  Mr. Barham, are you joining 15 

us tomorrow? 16 

 BAILIFF BARHAM:  Yes, Your Honor.   17 

 JUDGE STECKLER:  Lucky you.  Okay.  We will do then 9:30 18 

Eastern, 8:30 Central.   19 

 And we'll be off the record for the evening.  Thank you.   20 

(Whereupon, at 6:14 p.m., the hearing in the above-entitled 21 

matter was continued, to resume on Thursday, January 28, 22 

2021, at 9:00 a.m.) 23 

 24 

 25 
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CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), Region 05, in the 3 

matter of H&M INTERNATIONAL TRANSPORTATION, INC., Case No. 4 

05-CA-241380, on January 27, 2020, was held according to the 5 

record, and that this is the original, complete, and true and 6 

accurate transcript that has been compared to the recording, 7 

at the hearing, that the exhibits are complete and no 8 

exhibits received in evidence or in the rejected exhibit 9 

files are missing. 10 

 11 

 12 

       13 

      _____________________________ 14 

      Kelsea Belt 15 

      Official Reporter 16 

 17 

 18 

       19 

 20 

 21 

 22 

 23 

 24 

 25 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 05 
        
       | 
In the Matter of:    | 
       | 
H&M INTERNATIONAL TRANSPORTATION, | 
INC.,      |  
       |  
     Respondent,  |   
 and      | 
       |     
       |    Case No. 05-CA-241380 
INTERNATIONAL LONGSHOREMEN'S  | 
ASSOCIATION, LOCAL 1970, AFL-CIO, | 
       | 
     and       | 
        | 
       | 
TEAMSTERS LOCAL UNION No. 822, | 
a/w THE INTERNATIONAL BROTHERHOOD | 
OF TEAMSTERS,     |           
       |    
       | 
     Party in Interest. |  
       | 
 

 The above-entitled matter came on for hearing pursuant 

to notice, before SHARON LEVINSON STECKLER, Administrative 

Law Judge, via videoconference, on Thursday, January 28, 

2021, at 9:30 a.m. 
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  1 
A P P E A R A N C E S (cont.) 2 

 3 
 Columbus, OH  43215-4238 4 
 (614) 463-4237 5 
 Bfitzgerald@littler.com  6 
   7 
Also Present: 8 
 9 
 Jeff Barham, baliff, NLRB 10 
 11 
 12 
 13 
 14 
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 16 
 17 
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I N D E X 1 
               VOIR 2 
WITNESSES      DIRECT   CROSS  REDIRECT  RECROSS  DIRE 3 
 4 
Martin Costello  735  773   --    --      --5 
     765   6 
 7 
Carlos Jones   803  866   931   --      -- 8 
     865 9 
 10 
Earl Lee Smith   934  --   --        --      --11 
     958   12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 

27 
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E X H I B I T S 1 

EXHIBITS        FOR IDENTIFICATION IN EVIDENCE    2 

GENERAL COUNSEL'S 3 

 GC-12 through 22   731    731 4 

 GC-25 through 48   731    731 5 

 GC-55 through 182   731    731 6 

 GC-184     731    731 7 

 8 

RESPONDENT's 9 

 R-A through E        732    732 10 

 R-G through K,    732    732 11 

 R-N through W    732    732  12 

 R-1 through 7    732    732  13 

 R-Z-1 through 28   732        732 14 

 R-AA-1 through 3   733    733 15 

 R-AA-5 through 7   733    733 16 

 R-AA 9 through 12   733    733 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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P R O C E E D I N G S 1 

       (Time Noted:  9:38 a.m.) 2 

 JUDGE STECKLER:  Good morning.  This is the fourth day 3 

of the H&M hearing.  We've had some off the record 4 

discussions about scheduling.  General Counsel and Respondent 5 

have suggested that we schedule an additional week.  People 6 

will be checking their calendars during breaks and letting me 7 

know of their availability, probably in early April.   8 

 Ms. Duvall, did you have additional -- you have an 9 

additional issue or Ms. Eitzen?  I'm sorry. 10 

 MS. DUVALL:  Yes.  So, to start with, I just would like 11 

to clarify, yesterday a Jencks statement for Michelle Clarke 12 

was provided to Respondent's Counsel.  And if we could just 13 

get confirmation that that's being deleted from the 14 

Respondent's Counsel's computers.   15 

 MR. FITZGERALD:  It is being deleted. 16 

 MS. DUVALL:  Okay.  And then, at this time, I'd like to 17 

move into evidence, General Counsel's exhibits -- and some of 18 

these are already in evidence, but I think I'll go through 19 

them --  General Counsel Exhibit 12, 13, which has already 20 

been accepted into evidence; 14, 15, which has already been 21 

accepted into evidence; 16, 17, 18, which is already in 22 

evidence; 19, 20, 21, which is already in evidence; and 22, 23 

as well as General Counsel's Exhibits 25, 26, which is 24 

already in evidence; 27, 28, which is already in evidence; 25 
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29, 30, 31, 32, 33, 34, which are already 31 -- 30 through 34 1 

are already in evidence; 35, 36, 37, 38, 39 -- 36 through 39 2 

are already in evidence; 40, 41 and 42 -- 41 and 42 are 3 

already in evidence; 43, 44, 45, 46, 47, 48, which is already 4 

in evidence; as well as General Counsel's Exhibit 55, which 5 

is already in evidence; and 56, 57, 58, 59, 60, 61, 62, 63, 6 

64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 7 

79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 8 

94, 95, 96, 97, 98, 99, 100 -- 96 through 100 are already in 9 

evidence; 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 10 

111, 112, 113, 114, 115, 116, 117, 118, 118, 120, 121, 122, 11 

123, 124, 125, 127, 128, 129, 130, 131, 132 133 134 135 136, 12 

137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 148, 13 

149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159, 160, 14 

161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 15 

173, 174, 175, 176, 177, 178, 179, 180, 181, 182, 182 -- 182 16 

is already in evidence and 184. 17 

 For summary from the General Counsel's Exhibits 18 

perspective, that would be 12 through 22, 25 through 48, 55 19 

through 182 and 184.  And then then there'll be Respondents 20 

as well.  But those will be the General Counsel's that I'd be 21 

moving to admit and enter into evidence.  22 

 (General Counsel's Exhibits 12 through 22, 25 through 48, 55 23 

through 182 and 184 marked for identification.)  24 

 JUDGE STECKLER:  Okay, Ms. Kawecki, did you get the list 25 
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or do you need a refresher? 1 

 COURT REPORTER:  Yes, I got it.   2 

 JUDGE STECKLER:  Okay, you're a better person than I am.  3 

Any objections from Respondent? 4 

 MR. FITZGERALD:  None, Your Honor. 5 

 JUDGE STECKLER:  Mr. Esders? 6 

 MR. ESDERS:  No objections from Charging Party.   7 

 JUDGE STECKLER:  Okay, the list that was provided to us 8 

is admitted. 9 

(General Counsel's Exhibits 12 through 22, 25 through 48, 55 10 

through 182 and 184 received into evidence.)  11 

   MS. DUVALL:  Okay.  And I'd also like to move to admit 12 

Respondent's Exhibit A, B, C, D, E, G, H, I, J, K, N, O, P, 13 

Q, R, S, T, U, V, W and X1, X2, X3, X4, X5, X6 and X7 as well 14 

as Z1, Z2, Z3, Z4, Z5, Z6, Z7, Z8, Z9, Z10, Z11, Z12, Z13, 15 

Z14, Z15, Z16, Z17, Z18, Z19, Z20, Z21, Z22, Z23, Z24, Z25, 16 

Z26, Z27 and Z28.   17 

(Respondent's Exhibits A through E, G through K, N through W, 18 

X1 through X7, Z1 through Z28 marked for identification.)  19 

 And then as well as we have confirmation that -- from 20 

Respondents that, with respect to these double-A exhibits 21 

that about to list, that these were the duties in effect in 22 

2019 at the time each of them the commenced operations of the 23 

North Yard.  And with that understanding, we also would move 24 

to admit Respondent's Exhibits AA1, AA2, AA3, AA5, AA6, AA7, 25 
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AA9, AA10, AA11 and AA12.  1 

(Respondent's Exhibits AA1 through AA3, AA5 through AA7 and 2 

AA9 through AA12 marked for identification.)  3 

 MR. FITZGERALD:  No objection from Respondent, Judge. 4 

 MR. ESDERS:  No objection from Charging Party. 5 

 JUDGE STECKLER:  Ms. Kawecki, do you have the full list? 6 

 COURT REPORTER:  Yes, I have the list -- 7 

 JUDGE STECKLER:  Or do you need repeats? 8 

 COURT REPORTER:  I have this list. 9 

 JUDGE STECKLER:  Okay, thank you.  Okay, those are 10 

admitted.   11 

(Respondent's Exhibits A through E, G through K, N through W, 12 

X1 through X7, Z1 through Z28 AA1 through AA3, AA5 through 13 

AA7 and AA9 through AA12 received into evidence.)  14 

 MS. DUVALL:  Okay.  We're ready to call our first 15 

witness whenever you are, Your Honor.   16 

 JUDGE STECKLER:  Do we need to get Mr. -- 17 

 MS. DUVALL:  Costello.   18 

 -- Marculewicz back?  There he is.  Okay.  Okay, 19 

Mr. Costello?  Please bring him in, Mr. Barham.   20 

 MR. MARCULEWICZ:  Judge -- Your Honor, just one point of 21 

order here.  Mr. Connors is going to drop off and dial in as 22 

opposed to being on the Zoom.   23 

 JUDGE STECKLER:  Okay.   24 

 MR. MARCULEWICZ:  Just for, Mr. Barham, for your 25 
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awareness, he'll be -- he's going to -- I don't know what 1 

phone number he'll use, but he will be dialing in.  He'll be 2 

dropping off and dialing in.  Thank you.   3 

 JUDGE STECKLER:  Mr. Costello, can you hear us?  4 

Mr. Costello, can you hear us?  Mr. Costello, are you there?  5 

We see you, but we do not hear you.  Can you hear us?  6 

Somebody else want to try?  Maybe it's me. 7 

 MS. DUVALL:  I can hear, Your Honor.  Mr. Costello?  Is 8 

your volume working? 9 

 COURT REPORTER:  It looks like he is not connected to 10 

audio yet.   11 

 JUDGE STECKLER:  Ah.   12 

 MR. MARCULEWICZ:  Yeah, we're no longer getting an 13 

indication that it's trying to connect.  Shall I remove him 14 

from the hearing and let him try to rejoin? 15 

 JUDGE STECKLER:  Probably a good idea at this point.   16 

 MS. DUVALL:  All right.  Do you want me to try to call 17 

him on his cell or do you want to reach out to him?   18 

 JUDGE STECKLER:  Yeah, if you want to reach out to him, 19 

that's fine. 20 

 MS. DUVALL:  Okay. 21 

 MR. MARCULEWICZ:  Okay, I'm going to take him out of the 22 

hearing.   23 

 JUDGE STECKLER:  Okay, let's go off the record for a 24 

couple minutes while we get this squared away.   25 
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(Off the record from 9:49 a.m. to 9:56 a.m.) 1 

  JUDGE STECKLER:  Thank you.  Mr. Costello, I'm Judge 2 

Steckler.    3 

(Whereupon, 4 

MARTIN COSTELLO 5 

was called as a witness by and on behalf of the General 6 

Counsel and, after having been sworn, was examined and 7 

testified as follows:)  8 

 JUDGE STECKLER:  Please state your name and spell it for 9 

the record. 10 

 THE WITNESS:  Martin Costello, M-A-R-T-I-N C-O-S-T-E-L-11 

L-O.   12 

 JUDGE STECKLER:  Mr. Costello, where are you calling 13 

from today? 14 

 THE WITNESS:  One of the old offices at my job site. 15 

 JUDGE STECKLER:  Okay.  Are you in this room by 16 

yourself? 17 

 THE WITNESS:  Yes, ma'am.  18 

 JUDGE STECKLER:  At some point, one or more parties may 19 

object to a question that's put to you.  Please do not answer 20 

the question till after I've made my ruling, okay? 21 

 THE WITNESS:  Yes, ma'am. 22 

  JUDGE STECKLER:  Thank you.  Ms. Duvall? 23 

DIRECT EXAMINATION 24 

 BY MS. DUVALL:  Yes.  Good morning, Mr. Costello.  25 
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And -- 1 

A.   Good morning. 2 

Q.   -- just to confirm, do you have any papers in front of 3 

you currently? 4 

A.   No, ma'am. 5 

Q.  Okay, good.  Can you state and spell your name for the 6 

record?   7 

A. Martin Costello, M-A-R-T-I-N C-O-S-T-E-L-L-O.   8 

Q. And are you familiar with the Norfolk Portlock 9 

Intermodal yard located in Chesapeake, Virginia?   10 

A. Yes, ma'am.   11 

Q. How are you familiar with the Norfolk Yard? 12 

A. I worked there approximately 10 months.   13 

Q. When did you start working at the Norfolk Yard?   14 

A. January of 2018.   15 

Q. All right.  Are you sure it was 2018?   16 

A. Twenty -- well, let's see, 2019, I'm sorry. 17 

Q. And who was your employer when you first started working 18 

at the Norfolk Yard?   19 

A. H&M Services. 20 

Q. All right, continue.  That's fine. 21 

A. H&M. 22 

Q. Okay, and you say -- when you say H&M, do you mean H&M 23 

International Transportation?   24 

A. Yes, ma'am.   25 
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Q. And I know you said you worked there for 10 months, but 1 

just to confirm, are you currently working at the Norfolk 2 

Yard?   3 

A. No, ma'am.   4 

Q. And approximately when did you stop working at the 5 

Norfolk Yard?   6 

A. October of 2019.   7 

Q. Where did you work before you worked at the Norfolk 8 

Yard? 9 

A. Jaz Industries.   10 

Q. What did you do for that company?   11 

A. I was their terminal manager.   12 

Q. How long did you work for Jaz Industries?   13 

A. Twelve years. 14 

Q. And as a terminal manager for Jaz Industries, just 15 

generally, what were your job duties?   16 

A. Just instructing mechanics what to work on and what to 17 

repair and handle and negate activity. 18 

Q. And for Jaz Industries, what location did you work at?   19 

A. 24th Street, Norfolk, Virginia.   20 

Q. When did you first hear about the job opportunity with 21 

H&M at the Norfolk Yard? 22 

A. Around December of '18 -- 2018. 23 

Q. Who did you hear about the job opportunity from?   24 

A. Ray Garvey.  It was Ray Garvey. 25 
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Q. Who's Ray Garvey? 1 

A. Just an acquaintance in the industry I've known for 30 2 

years.  I was unemployed at the time.   3 

Q. Did Mr. Garvey work for H&M at the Norfolk Yard at the 4 

time he contacted you? 5 

A. No, ma'am.  No, ma'am. 6 

Q. How -- did he tell you how he knew about this job 7 

opportunity?   8 

A. I believe he's friends with Mr. Connors.   9 

Q. And what did Mr. Garvey tell you about the job 10 

opportunity with H&M at the Norfolk Yard?   11 

A. He said there was possibly an opportunity that 12 

Mr. Connors had a bid on it and if he got it, there might be 13 

something he could do for me. 14 

Q. Did you apply to work for H&M at the Norfolk Yard back 15 

in December of 2018? 16 

A. Excuse me? 17 

Q. Did you apply to work at the Norfolk Yard back in 18 

December of 2018?   19 

A. No, ma'am, it was January.   20 

Q. Did anyone else tell you about the job opportunity with 21 

H&M at the Norfolk Yard?   22 

A. Yes, my stepson worked there.  He had mentioned Tony -- 23 

had asked him or, you know, knew I was unemployed and asked 24 

if I was interested -- Tony Lee.   25 
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Q. And at the time your stepson mentioned Tony Lee, were 1 

you familiar with Mr.  Lee at all?   2 

A. Yes, ma'am, because my stepson is a -- Jaz was the 3 

subcontractor in there to work on pool chassis.  And I would 4 

go over there two, three times a week, get paid for working 5 

all that.  I knew Tony long time, 20 years or more.   6 

Q. And when you say "go over there," for clarity of the 7 

record where is over there? 8 

A. To the Chesapeake, Norfolk-Southern yard, Portlock Yard. 9 

Q. And your stepson, what's his name?   10 

A. Matt Howie. 11 

Q. Did you speak with Tony Lee yourself about the job 12 

opportunity at the Norfolk Yard?   13 

A. Not until the day I went in for the application.   14 

Q. Okay.  And when you spoke with Mr. Lee about the job 15 

opportunity initially, I know you said it was the day you 16 

went in -- did he call you or was it in person? 17 

A. Well, I mean, that was -- like I said, he had told my 18 

son and I told him to tell him, yes, I'm interested.  And 19 

then that's when I heard about, you know, what time to come 20 

and do the application. 21 

Q. So, it was your stepson who told you what time to come 22 

fill out an application?   23 

A. Yeah, what day.  Yeah.   24 

Q. And do you know when you went to the Norfolk Yard to 25 
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fill out an application?   1 

A I believe it was January 23rd, I believe.  It was on a 2 

Tuesday.   3 

Q. And that's in 2019? 4 

A. Yes, ma'am.  I'm sorry.   5 

Q. And did you fill out an application that day, on January 6 

23rd? 7 

A. Yes.   8 

Q. So, did you fill that application out at the Norfolk 9 

Yard?   10 

A. Yes, ma'am.   11 

Q. Who was at the Norfolk Yard when you went to apply for 12 

the job with H&M? 13 

A. Tony Lee, Mr. Connors was there and Jesse -- I don't 14 

recall his last name, and there was three other -- three or 15 

four other people in there filling out applications. 16 

Q. When you say "in there," what part of the Norfolk Yard 17 

were you in when you were filling out applications?   18 

A. The little -- the gate office, right at -- where the 19 

gate is, where the trucks come through.   20 

Q. Okay.  You said there were three other people in that 21 

office.  Did you recognize any of them?   22 

A. No, no, ma'am.   23 

Q. Okay, sitting here today, do you know who any of them 24 

are?   25 
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A. Yes, I know two of them -- Larry Aughtman and Darnell 1 

Holmes.   2 

Q. And you said Tony Lee was in the office when you were 3 

filling out your application.  About how long were you in 4 

that office to fill out the -- the gate office to fill out 5 

your application?   6 

A. Thirty-five minutes.   7 

Q. And during that 35-minute period, did Tony Lee say 8 

anything to you?   9 

A. No, ma'am.  I mean, you know, just how you doing, how 10 

you been, general conversation.   11 

Q. Did he ask you about your qualifications?   12 

A. Oh, no.  He knew really my qualifications from before.   13 

Q. All right.  Had you ever worked with Tony Lee before?   14 

A. Not worked with him, no, man.   15 

Q. Okay, so how would he know your qualifications?   16 

A. Just from as long as I've been in the industry 35, 40 17 

years.  I've done it all, I used to work at Mid-Atlantic 18 

Leasing, which is a container yard, so he knew I knew it all.   19 

Q. And you said Mr. Connors was in the office when you were 20 

there.  Did Mr. Connors say anything to you?   21 

A. No.  I introduced myself and told him, you know, 22 

Mr. Garvey had mentioned the job opening and just instructed 23 

me to fill out the application.   24 

Q. And did Mr. Connors say anything to you in response to 25 
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that? 1 

A. After the application?   2 

Q. No, in response to you telling him why you were there?   3 

A. Oh, no, no, no.   4 

Q. Okay.  And you mentioned somebody named Jesse was there.   5 

A. Yes.  And I mean, he kind of went to all the places for 6 

them, I guess.  I'm not sure what his position was. 7 

Q. Okay.  Did you interact with Jesse at all that day when 8 

you were filling out your application?   9 

A. Yes, ma'am.  After I filled it out, he pulled me into 10 

another little room and just asked me a few questions and 11 

said welcome aboard.   12 

Q. What type of questions did Jesse ask you? 13 

A. You know, we talked about money.  Just, you know, he 14 

kind of asked, what have you done before?  And I was telling 15 

him I knew about the crane, the Yard truck, stuff like that. 16 

Q. Did he ask you about your prior work experience?   17 

A. No, I mean, you know, yeah, he asked me what I knew and 18 

I told him. 19 

Q. Did he go over where you'd worked previously with you?   20 

A. No, I kind of mentioned, you know, I worked at Jaz and I 21 

had known Tony and I came over there a few times a week and 22 

all.   23 

Q. And again, when you said came over there a few weeks, do 24 

you mean to the Norfolk Yard? 25 
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A. Yes, ma'am.   1 

Q. Did Jesse ask you about your certifications or licenses 2 

in this conversation?   3 

A. No, ma'am.   4 

Q. Did he ask you about any prior training you had in this 5 

conversation?   6 

A. No, ma'am.  7 

Q. What time of day was this that you went to apply to the 8 

Norfolk Yard?   9 

A. I believe it was early.  I believe it was between 8:00 10 

and 9:00. 11 

Q. And other than what you've just described, did Jesse or 12 

Mr. Connors or Tony Lee say anything else to you before you 13 

left that gate office that day? 14 

A. No, just shook my hands.  Shook my hand and, you know, 15 

Mr. Connors said, nice to meet you and, like I said, Jesse 16 

said, welcome aboard and Tony said, see you tomorrow.   17 

Q. So, you were told that you were starting the next day?   18 

A. Yes, ma'am.   19 

Q. Did you have to go for any urine testing -- drug testing 20 

or anything like that before you started?   21 

A. No, ma'am.   22 

Q. Okay.  And while you were at the gate office, could you 23 

see out into the rest of the Yard?   24 

A. No, not where I was at, no. 25 
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Q. Okay, so other than the people you mentioned, did you 1 

see anyone else working that day?   2 

A. No, I mean, when I got my car, I seen, you know, the 3 

crane was moving and the Yard trucks were moving. 4 

Q. Could you see who was operating them? 5 

A. No, ma'am.  6 

 MS. DUVALL:  Okay, I am going to show Mr. Costello 7 

General Counsel's Exhibit 134. 8 

 THE WITNESS:  Excuse me.   9 

Q. BY MS. DUVALL:  So, I'm going to show you a document on 10 

your -- on the screen, and this is General Counsel's Exhibit 11 

134, which is already in evidence.  Do you recognize this 12 

handwriting?   13 

A. Yes, ma'am.   14 

Q. Whose handwriting is this?   15 

A. That's mine.   16 

Q. I'm going to scroll down.  If at any point you see 17 

handwriting that's not yours, please let me know.  If you 18 

need me to stop, go back, go faster, just let me know.   19 

A. Okay.   20 

Q. Is that your signature? 21 

A. Yes, ma'am.  That's not -- 22 

Q. Oh, I think it's a different -- sorry about that, I 23 

skipped exhibits.  All right. 24 

A. Okay. 25 
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Q. The bottom of the exhibit's page -- GC page 800.  Okay, 1 

so Exhibit 134, do you recognize this document?   2 

A. Yes, ma'am.   3 

Q. And what is it?   4 

A. That's application I filled out. 5 

Q. So, did you leave it -- leave your application -- who 6 

did you give your application to before you left that day?   7 

A. Oh, I think -- I believe I handed it to Tony and then, 8 

you know, like I said, he gave it to Jesse when we went in 9 

that room.   10 

Q. The other guys that were standing there -- I know you 11 

said you recognize two of them now -- not then, but two of 12 

them now, Mr. Aughtman and Mr. Holmes, did you speak with 13 

either of them that day?   14 

A. No, ma'am.  15 

Q. What job position for you, hired for at H&M? 16 

A. Crane operator.   17 

Q. And do you know what your hourly rate was when you first 18 

started working for H&M at the Norfolk Yard? 19 

A. Eighteen dollars and 50 cent. 20 

Q. And you said you started the next day; is that right?   21 

A. Yes, ma'am.   22 

Q. Who did you report to when you were initially hired by 23 

H&M? 24 

A. I reported with Tony.  It's a break room where everybody 25 
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goes first thing.  He was in there.  I reported to him first 1 

and then there was some guys from Chicago.  And he said, I 2 

believe his name was page -- he said this will be who, you 3 

know, directs you during the day. 4 

Q. But Tony Lee told you you were going to be directed by 5 

Mr. page? 6 

A. Yes, ma'am.   7 

Q. Do you know what Mr. Lee's job title was at the Norfolk 8 

Yard? 9 

A. Manager.  10 

Q. And do you know what Mr. page's job title was? 11 

A. No, he was from Chicago.  I don't know what he was at 12 

H&M. 13 

Q. Did Mr. page work there the entire time you worked at 14 

the Norfolk Yard? 15 

A. No, I believe it was three to four months.   16 

Q. Okay.  Are there any other supervisors that worked at 17 

the Norfolk Yard while you worked there?   18 

A. Yeah, Lee -- I'm not sure what his last name is.  He was 19 

the assistant manager for H&M. 20 

Q. Does Leander Barrow sound familiar? 21 

A. Yep, that's it, yes.  Leander, yes.   22 

Q. So, Tony told you you would be directed by Mr. page.  23 

How to Mr. page direct you? 24 

A. First couple of days he just -- first thing in the 25 
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morning I did what they call groundwork.  On the rail -- you 1 

get up on the rail cars and unlock and lock the containers 2 

and pull the pins out.  That was like the first two to three 3 

days.  I can't recall.  It might have been three.   4 

Q. And was anyone training you on that groundwork?   5 

A. Yeah, I worked with Dave Wade. 6 

Q. Okay, and David -- Mr. Wade, was he also from Chicago?   7 

A. No.  He had previously worked for ITS, I believe. 8 

Q. Had you ever worked for ITS? 9 

A. No, ma'am.   10 

Q. Okay.  And did Mr. page, was Mr. page involved in your 11 

groundwork training at all?   12 

A. Yeah, I mean, he walked around and kind of watched 13 

everybody, you know, he watched me and with Dave and all.  I 14 

mean, it's -- doesn't take a rocket scientist.   15 

Q. And you said that was just for your first couple of 16 

days.  What did you do after that?   17 

A. The yard truck, the Yard jockey.   18 

Q. And what's a yard jockey? 19 

A. Well, pull the containers to and from the rail cars and 20 

spot them in the Yard. 21 

Q. And how were you trained?  Were you trained on the Yard 22 

jockey, yard truck?   23 

A. Yeah, they set a couple cones out and has us backing up, 24 

stuff like that.  But I'd driven one for years and years, so 25 
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that was short lived.  Someone would ride with you a little 1 

bit, watch you drive and then they would drive and, you know, 2 

don't go fast around the corner, wear your seatbelt, things 3 

like that, which I had already done.   4 

Q. And you said they would set up cones.  Who was they? 5 

A. Well, there was a couple different guys, a guy named 6 

Cuffee and a couple others that would ride with you.  I don't 7 

recall half their names.  Most everybody went by a nickname.   8 

Q. Okay.  And these guys that you're referring to, though, 9 

were they H&E employees at the Norfolk Yard or were they from 10 

somewhere else?   11 

A. All from Chicago. 12 

Q. You said guys went by nicknames.  Did you go by a 13 

nickname?   14 

A. Yes, ma'am.   15 

Q. What was your nickname?   16 

A. McFly.   17 

Q. Okay.  The guys that you -- from Chicago that went by 18 

nicknames, do you recall what any of their nicknames were?   19 

A. No, I mean, I knew page's real name, Mike, which was a 20 

crane operator.  Cuffee, I thought it was a nickname.  Come 21 

to find out it was his last name.  And then I don't remember, 22 

I don't recall any others. 23 

Q. But there were other guys there? 24 

A. Yes, ma'am, there was approximately between seven and 25 
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nine.   1 

Q. Okay.  So, I want to go backwards a little bit.  You had 2 

talked about that you were reporting to page, and there was 3 

Mr. Barrow and Mr. Lee.  Were there any other supervisors 4 

that you reported to at any point during your ten months you 5 

spent with H&E? 6 

A. Yeah. 7 

 MR. FITZGERALD:  Objection, mischaracterizes his 8 

testimony.   9 

 MS. DUVALL: Okay, I'll -- 10 

 THE WITNESS:  Excuse me? 11 

 MR. FITZGERALD:  He did not testimony that Mr. page was 12 

his supervisor. 13 

 JUDGE STECKLER:  Just a second.  Ms. Duvall, do you want 14 

to rephrase a little?   15 

 MS. DUVALL: I can rephrase. 16 

Q. BY MS. DUVALL:  During the 10-month period you worked 17 

with H&M, are there any other supervisors that you haven't 18 

mentioned that you reported to? 19 

A. Well, Al -- I don't recall his last name.  It was mainly 20 

the weekend.  And then Leander.  Mr. Tony Lee has passed 21 

away. 22 

Q. Okay, you said Tony Lee passed away.  When he passed 23 

away, what was Leander's job title?   24 

A. He became the manager.   25 
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Q. And Al, do you know what his position was?   1 

A. No, it like a supervisor, but I don't know what his 2 

title was.   3 

Q. So, aside from the guys out of Chicago, do you know what 4 

other employees you worked with at the Norfolk Yard?   5 

A. Allen [sic] Aughtman, Darnell Holmes.  There was some 6 

young guy, we used to call him Young Buck.  I never knew his 7 

real name.  David Wade, a guy named JC came aboard, George 8 

Birs (ph.).   9 

Q. Did any of those guys go by nicknames?   10 

A. Yeah, George Birs, his nickname was Tiny.   11 

Q. What about JC?  Is that a nickname or -- 12 

A. I assume that's his name.  That's all they ever called 13 

him, was JC.   14 

Q. And what about David Wade?  Did he go by a nickname?   15 

A. No.   16 

Q. What about Darnell Holmes?  Did he go by a nickname?   17 

A. We just called him homes.   18 

Q. And what about Larry, Mr. Aughtman?  Did he go by a 19 

nickname?   20 

A. Bama -- yeah, Bama.   21 

Q. And do you know what Bama, Mr. Aughtman's job title was, 22 

what he was hired to do? 23 

A. Crane operator.   24 

Q. And JC, do you know what he was hired to do?   25 
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A. Groundman at first.  And then, of course, he drove the 1 

Yard truck too.  He had previously worked for ITS too, I 2 

believe. 3 

Q. And Mr. Birs, do you know what he was hired to do?   4 

A. Crane operator, but he never did it.   5 

Q. He never operated the crane that you saw? 6 

A. No, I think he was in it one time for 20 minutes and 7 

that was it.   8 

Q. And Mr.  Wade, do you know what he was hired to do?   9 

A. Yard truck, yard jockey.   10 

Q. What days of the week did you typically worked at the 11 

Norfolk Yard? 12 

A. Sometimes seven, but it was supposed to be Monday 13 

through Friday.  But then we go -- after the people from 14 

Chicago left and we had our own crew, we had a rotation.  And 15 

I was off on Sunday -- Sunday and Monday.  I worked Tuesday 16 

through Saturday, and more if needed. 17 

Q. How often were you working on your days off, 18 

approximately? 19 

A. A lot. 20 

Q. What was your typical start time at the Norfolk Yard?   21 

A. It could be 4:00 a.m., 5:00 a.m. or 6:00 a.m. 22 

Q. How did you know when to come in for work?   23 

A. They would tell us the night before.   24 

Q. Who would tell you? 25 
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A. Lee -- Tony or Leander, when he took over.   1 

Q. And what time -- what was your typical end time each 2 

day? 3 

A. It was supposed to be 5:00, and it'd be close, between 4 

5:00, 6:00.   5 

Q. All right, so you talked a bit about being trained on 6 

the Yard jockey.  How long were you trained on the Yard 7 

jockey?   8 

A. I don't think I did more than two days.   9 

Q. And did you get trained on the crane as well? 10 

A. Yes, ma'am. 11 

Q. Who trained you on the crane? 12 

A. Mike.  I don't know that -- he was from Chicago.  I 13 

don't know his last name.   14 

Q. And how did the training on the crane work?   15 

A. He drove it.  I sat beside him, watched him.  When we 16 

got to near, like the end of the rail car, he'd switch and 17 

let me do a few and, you know, just kind of guide me -- tilt 18 

it, it's easier if you felt this way, you know, just little 19 

things like.   20 

Q. How long were you trained on the crane?   21 

A. That was a good week, a little over a week process. 22 

Q. Were you trained on anything else at the Norfolk Yard?   23 

A. No, just that. 24 

Q. Okay.  So, when you were trained as a groundsman -- I 25 
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know you said it was only a couple days -- did anyone ever 1 

tell you were done with your training of the groundsman?   2 

A. No, just when we met in the break room, page would say, 3 

you're in the hostler today, the Yard truck. 4 

Q. So, you just got -- they stopped assigning you to the 5 

groundsman work?  6 

A. Yes.  Yes, ma'am.   7 

Q. And when you were assigned to the -- so I think you said 8 

hostler -- is that the same as the Yard jockey?   9 

A. Yes, ma'am.   10 

Q. Okay, so when you were assigned to the hostler, did 11 

anyone ever tell you when that training was done?   12 

A. No.  It was like, tomorrow you're going to sit with Mike 13 

in the crane.  And then, I mean, I'd do that for, I don't 14 

know, three days, four days, then I might get back in the 15 

hostler.  I wasn't training, just driving it. 16 

Q. Okay. 17 

A. And then, you know, 'cause Allen [sic] Aughtman -- or 18 

Larry Aughtman would work with Mike in a crane also.   19 

Q. Okay, so you are being alternated back and forth between 20 

the hostler and the crane?   21 

A. Yes, ma'am.   22 

Q. And did anyone ever tell you that your training in the 23 

crane was done?   24 

A. No.  Just, I drove it one day.   25 
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Q. Did there ever come a time when Mr. page stopped telling 1 

you which machines you were getting in on a particular day? 2 

A. No, I mean, most of the time he was there, he instructed 3 

us because he would say, you know, Larry's getting in the 4 

crane today.  Can you -- I'd even help out doing some more 5 

groundwork if I had to; it was whatever needed to be done.   6 

Q. While Mr. page was at the Norfolk Yard, was Tony Lee 7 

directing you what you were doing each day at all? 8 

A. I mean, if page and them got hung up, would come in late 9 

in the morning, yes, he -- Tony Lee would say, you know, jump 10 

in hostler number 7.   11 

Q. But if Mr. page was there, did Tony Lee tell you what 12 

you were doing on a particular day? 13 

A. No, most of the time it was page.   14 

Q. The other guys -- I know you talked a little bit about 15 

Mr. Aughtman alternating back and forth with you -- 16 

A. Mm-hmm. 17 

Q. -- but the other guys you mentioned, JC, Wade, Holmes, 18 

George Birs, did you see them being trained at all? 19 

A. In the hostler, yeah -- well, no.  When George Bins 20 

came, the guys from Chicago were gone, I'm pretty sure.  They 21 

did train Darnell [sic] Aughtman -- I mean, Darnell Holmes a 22 

little bit on the crane too. 23 

Q. Okay, so what guys did you see trained by the guys in 24 

Chicago? 25 
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A. Everybody that worked there really, other than, you 1 

know, Dave Wade because he had been there before and JC -- he 2 

had been there.  Now, I can't recall if JC came when they 3 

were still there from Chicago or not 'cause guys would -- a 4 

couple guys would leave, couple more would come.  Then they 5 

all left, except for Mike and page for a couple weeks and I 6 

just cannot recall the times.  It was two years ago.   7 

Q. Okay.  But you're pretty sure they were all gone by the 8 

time Mr. Bins was there?   9 

A. I really, I think so, I just -- I can't remember.  I 10 

just -- I mean, I just can't recall.   11 

Q. Did Tony Lee ever comment on your training? 12 

A. No, just, you know, he knew I had done most of it.  The 13 

crane was a little different than some out there now, but it 14 

didn't take long.   15 

Q. How was the crane different? 16 

A. Just the way the splatter picks up the containers, all 17 

four pins.  The one I used to drive, it only picked up the 18 

two front pins. 19 

Q. Did Leander Barrow ever comment on your training to you? 20 

A. No, ma'am. 21 

Q. The guys from Chicago, when they weren't training you 22 

and you didn't see them training anyone else, what were they 23 

doing?  What did you see them doing?   24 

A. I mean, they were -- if they weren't -- they were 25 
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actually working if they weren't training.  I mean, they were 1 

actually working.  The yard was very busy when we started 2 

there. 3 

Q. Okay.  After the guys from Chicago left, who operated 4 

the crane? 5 

A. Myself and Larry Aughtman.   6 

Q. And who operated the Yard jockey hostlers? 7 

A. Darnell Holmes, Tiny -- George Bins, JC, Dave Wade and 8 

Darnell Holmes would also do the crane.  If I'm not mistaken, 9 

at that time it was -- I was three days.  Larry Aughtman was 10 

two days, Holmes was two days.  Two, four -- yeah.   11 

Q. And who did the groundwork? 12 

A. The guys that were driving the Yard trucks would get out 13 

of the trucks and do the groundwork. 14 

Q. So, there weren't any specific people assigned to do 15 

groundwork?   16 

A. No, ma'am. 17 

Q. Was there a union at the Norfolk Yard when you started 18 

working there? 19 

A. Yes, ma'am, Teamsters.   20 

Q. Do you know what Local?   21 

A. 622 -- 32 -- I can't recall.   22 

Q. 822 sound familiar? 23 

A. Yeah, I knew it had a 22 in it. 24 

Q. Did anyone ever -- did you ever meet with anyone from 25 
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Teamsters Local 822? 1 

A. Steve (ph.).  I don't recall the last name.  He was the 2 

representative.   3 

Q. Did you sign a card to be represented by Teamsters Local 4 

822 while you're at the Norfolk Yard?   5 

A. Yes, ma'am.   6 

Q. Did anyone ever tell you that Teamsters Local 822 was 7 

going to be the representative at the Norfolk Yard? 8 

A. Yeah, page and them told us when they were there. 9 

Q. Where was that conversation when H -- 10 

A. Just a general -- in the break room and he said, you 11 

know, once you all get going and we leave a Teamsters rep 12 

will come and meet with you. 13 

Q. And who was present for that conversation that you 14 

recall?   15 

A. We were all in there, in and out, walking in and out, 16 

you know. 17 

Q. Was that your first day?  How long had you been hired 18 

when you had that conversation?   19 

A. Probably a week or two.   20 

Q. And at that point, had you met with the Teamsters 21 

representative? 22 

A. I can't recall when we met with him.  The Chicago guys 23 

were still there, I know that, when we met with him, when he 24 

came.  He brought us all hats and that's when he asked, you 25 
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know, to fill out the cards. 1 

Q. Who brought you all hats? 2 

A. Steve.   3 

Q. That's from Teamsters Local 822? 4 

A. Yes, ma'am. 5 

Q. I'm going to show you a document on the screen.  For 6 

reference, this is going to be just one page of General 7 

Counsel's Exhibit 183, which is already in evidence.  It's 8 

page number 1033, so that everybody can pull it up easily.  9 

If you want it separately when you pull up General Counsel's 10 

Exhibit page 183, it's page 25 of the PDF.   11 

 Do you recognize this document?   12 

A. Yes. 13 

Q. What is it? 14 

A. That was the card, I believe, that we filled out for the 15 

Union. 16 

Q. Is that your handwriting on this card? 17 

A. Just in black.   18 

Q. Do you know whose handwriting it is in blue?   19 

A. No, ma'am.   20 

Q. And is this your signature on this card? 21 

A. Yes, ma'am.   22 

Q. And the date, February 20th, 2019, do you know if that's 23 

the date you signed the card? 24 

A. Yes.  I can't see it.   25 
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Q. You need me to zoom -- I can zoom in.  Is that a little 1 

bit better? 2 

A. Yeah.  Yeah, I can see that.  Okay, yes, ma'am.   3 

Q. Is that the date, February 20th, 2019, that you signed 4 

this card? 5 

A. Uh-huh. 6 

Q. Is that a yes?   7 

A. Yes, ma'am.  I'm sorry.   8 

Q. Okay.  It's all right.  It's just uh-huhs and uhn-uhns, 9 

they come off as a bunch of -- 10 

A. I know.  I know.  I'm sorry.  I'm sorry. 11 

Q. No worries.  Who was present when you filled out this 12 

card for Teamsters Local 822? 13 

A. The Chicago guys, Larry Aughtman, all of us were in the 14 

break room in the morning when he came.   15 

Q. When you say "he," is that referring again to the 16 

Teamsters rep? 17 

A. Steve.  Steve, yes, ma'am. 18 

Q. Did Steve say anything to you when you were filling out 19 

this card?   20 

A. No, just, you know, mentioning what he does and if we -- 21 

there would be in order of seniority and union dues.   22 

Q. Did you actually pay union dues to Teamsters Local 822? 23 

A. Well, they took it out of my paychecks, yes. 24 

Q. Okay.  And you authorized them to take it out of your 25 
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paycheck; is that right? 1 

A. Yes.  Yep. 2 

Q. Do you know how much your union dues were? 3 

A. I believe, if I'm not mistaken, it was $110 or something 4 

the first paycheck of every month.   5 

Q. Okay, but sitting here today, you're not a hundred 6 

percent sure?  Or are you?   7 

A. No, ma'am, I'm not a hundred percent sure.  It was only 8 

once a month, but I just can't recall the exact amount.   9 

Q. And after you filled out this card for Teamsters Local 10 

822, did you see Steve again at the Norfolk Yard? 11 

A. One time, I believe, in the remaining time I was there.   12 

Q. When was it -- 13 

A. And we had -- 14 

Q. Sorry, go ahead. 15 

A. I'm sorry.  We had called him numerous times, myself and 16 

Larry Aughtman, to come in, and he never came.  Darnell Homes 17 

was what we call our steward.  He would, if we had a -- if 18 

somebody had a grievance, Darnell would contact Steve.   19 

Q. Did you guys or Mr. Holmes as your steward?  20 

A. Yes, ma'am.   21 

Q. How did that election come about?   22 

A. We all just -- he had told us he wanted and none of us 23 

really cared and said, fine, you're the steward.  I didn't 24 

want it.   25 
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Q. Did you ever file a grievance or ask Darnell to file a 1 

grievance for you while you worked for H&M? 2 

A. No, I think, if I can recall, Darnell was going to file 3 

one hisself.  And I don't -- I'm not sure what happened with 4 

it, but there was numerous times we wanted to meet with Steve 5 

to go over some things and he just -- he never came out.   6 

Q. But type of things were you trying to meet with him 7 

about? 8 

A. Well, clarifying the seniority, getting more labor to 9 

help us, doing numerous jobs -- groundwork, hostler and even 10 

getting out of the crane to do some of the groundwork to help 11 

out.  It was after the Chicago guys left.  We were to be 12 

short-handed, in all our opinions.   13 

Q. All right.  And so, you said you were short-handed.  Can 14 

you just -- because I've never worked on a yard -- in what 15 

way were you short-handed?   16 

A. There was only five of us.  And according to page and 17 

Mike, I believe they made the comment before they left -- I'm 18 

not sure to who at H&M, but I know -- I'm almost certain it 19 

was Larry Aughtman that overheard them and said it would take 20 

8-to-11 men to run the Yard efficiently.   21 

Q. Was that said to you?   22 

A. No, I was told that later.   23 

Q. Who were you told that by? 24 

A. Larry -- 25 
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 MR. FITZGERALD: Objection.  This is going to call for 1 

hearsay.   2 

 THE WITNESS:  Oh, I -- 3 

 MS. DUVALL:  Your Honor, he's already testified to it.  4 

I'm not going to elicit any more about that conversation. 5 

 JUDGE STECKLER: Go ahead.  We'll move on. 6 

Q. BY MS. DUVALL:  So, Mr. Costello, you testified a little 7 

bit about seniority being a concern.  Where were you in the 8 

seniority line with Teamsters Local 822?   9 

A. I was at the top, first. 10 

Q. And you talked about how the Yard was running.  What 11 

was -- can you just describe your day at the H&M yard?  You 12 

get to work and what happens?   13 

A. We just -- if it was my day to drive a crane, I'd drive 14 

a crane.  If it was Holmes, Darnell Holmes or Aughtman's, I 15 

would either help out with the ground and drive the hostler.  16 

It just -- whatever had to be done.   17 

Q. Okay.  And just for the rest of us who aren't as 18 

familiar with it, how does it work?  The crane does what?  19 

And then hostler does what in the Yard?   20 

A. Well, the hostler -- at the very beginning in the 21 

morning if there's a train car in, loaded, you start at one 22 

end and you go all the way to the other and unlock the 23 

containers on the top.  The hostler will pull up their 24 

chassis to the train.   25 



763 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 The crane will take that top box off and put it on the 1 

hostler and the hostler will go drop it in the Yard.  The 2 

crane will go all the way down the track on the top.   3 

 As he's going down, we would also have to pull the pins 4 

out for the bottom container and then the crane would work 5 

its way back where it started on the bottom and the crane -- 6 

then the track would be empty, the train cars.   7 

Q. And you testified a little bit about the different 8 

people operating that the Yard jockeys and the cranes, but in 9 

what way were you shorthanded each day?   10 

A. Well, we would we would pull up in the Yard truck, jump 11 

out, climb up on the train and set the pins or remove the 12 

pins, get back in our truck and go to the top deck, crane.   13 

Q. So, what did you need more people to do to? 14 

A. To be pulling the pins so we didn't have to get out of 15 

the trucks and climb the rail cars.   16 

Q. And did that slow it down, not having some -- having to 17 

get out of the truck yourself?   18 

A. I believe it did, but, I mean, I'm not bragging, we were 19 

good. 20 

Q. You were good.  All right.  You testified that you no 21 

longer work for H&M, but do you know exactly when you stopped 22 

working for H&M? 23 

A. If I recall, it was the end of October -- it might have 24 

been the first week of September.  I really can't recall.   25 
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Q. And this is in 2019 still? 1 

A. Oh, I'm sorry.  Yes, ma'am.  Yes, ma'am.   2 

Q. And why did you stop working for H&M? 3 

A. Just the hours and the physical work.  I was 60 and I 4 

just couldn't do it anymore.  It was causing problems with my 5 

marriage also, so I found something else. 6 

Q. Other than the people that we talked about previously, 7 

during your ten months there, was there any other employees 8 

that were hired while you worked there that you worked with?  9 

Anyone else that was hired later -- 10 

A. A guy -- yeah, a guy named Chop.  I still, to this -- I 11 

don't know his name.  They called him Pork Chop.   12 

Q. Okay.  And do you know about when Chop started working 13 

for H&M? 14 

A. Oh, let's see.  I worked with him for, I would say three 15 

months, three or four months before October, whatever that 16 

is.  He was a crane operator previously, also for ITS.   17 

Q. And what did he do for H&M? 18 

A. Drove the crane.  The first two days, he did do the 19 

normal customary groundwork, which he already knew, but it 20 

was like you had to do it.  I think he was in the Yard truck 21 

one day and then he was in the crane.  He was good in the 22 

crane.   23 

Q. Did you see if Chop did any training on the crane?   24 

A. No, no.  He knew all that.  I'm not sure how many years 25 
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he had worked there -- I heard it was numerous driving the 1 

crane. 2 

Q. When you say worked there, you mean for ITS? 3 

A. Yes, yes.  And if I'm not mistaken, the company before 4 

them, if I'm not mistaken. 5 

Q. Is there anyone else that you recall working with in 6 

that 10-month period that we haven't already talked about? 7 

A. I don't recall if we've talked about -- I'm pretty sure 8 

we talked about them all.   9 

 MS. DUVALL:  I have no further questions on direct at 10 

this time. 11 

 JUDGE STECKLER:  Mr. Esders? 12 

DIRECT EXAMINATION  13 

 MR. ESDERS:  Yes, I have a few questions.   14 

Q. BY MR. ESDERS:  Mr. Costello, you were shown an exhibit 15 

a few moments ago.  It was GC Exhibit 183 at page 25.  That 16 

was the pledge card that you signed for the Teamsters? 17 

A. Yes, sir. 18 

Q. I believe that that -- you said that that was dated on 19 

February 20th of 2019; is that correct? 20 

A. Yes, sir.   21 

Q. Okay, and did you sign a pledge card with the Teamsters 22 

before that date?  Was that the first time you signed?   23 

A. I believe the first time.  I don't recall signing one 24 

before that.   25 
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Q. Okay, and when did you start working at H&M? 1 

A. Oh, January 24th, I believe.   2 

Q. Okay.  I'm going to try and do a screen share here and 3 

bring that up in just one moment.  Okay, are you able to see 4 

that document?   5 

A. Yes, sir.   6 

Q. Okay, do you see where the January 26, 2019?  Is that 7 

your employment date in blue writing?   8 

A. I mean, that's not my writing now.  I don't know.  I 9 

can't see it real good.  Came you zoom in on it? 10 

Q. Yes.  Does that help? 11 

A. A little bit. 12 

Q. I understand that that is not -- you testified that that 13 

is not your writing, but -- 14 

A. Right. 15 

Q. -- approximately, you said you believe it was either 16 

January 24th -- is it possible it was January 26th?  I'm just 17 

asking if you recall.   18 

A. I mean, it's possible.   19 

Q. Okay, but you're confident it was in January, not in 20 

February, when you began your employment, correct?   21 

A. My hire appointment?   22 

Q. Yes, sir.   23 

A. Yes, sir.   24 

Q. Okay, thank you.  Okay, and when you met with the 25 
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Teamsters on February 20th of 2019, at that time, did they 1 

say that they were going to be your representative or that 2 

they were your representative? 3 

A. That they were. 4 

Q. Okay.  Thank you.  I'm going to show you another 5 

document.  This is General Counsel Exhibit number 55.  This 6 

is previously admitted as the contract between Teamsters 7 

Local 822 and H&M.  I'm going to scroll through this slowly 8 

and then I'm going to ask you if you've seen it before.   9 

 I'm sorry, I'm going -- if you'd like to just scroll 10 

down to -- 11 

A. No.   12 

Q. Okay. 13 

A. I don't recall seeing it and I can't recall they gave us 14 

something stapled together.  We had a little pamphlet, like 15 

you opened it up and they had a little pocket on each side.   16 

Q. Did they give that to you in -- when did they give you a 17 

pamphlet?   18 

A. When he gave us the hat.  I mean, I just -- 19 

Q. Okay. 20 

A. -- can't remember if it was when we signed up.  I mean, 21 

I just can't -- I can't recall it back then.   22 

Q. Okay.  Now, as you see at the end of that document, GC 23 

55, you'll see a couple of signature marks.  One was dated 24 

January 28th -- 2018.  I believe that was an error.  But 25 
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there's another date that's February 7 of '19.  Had you seen 1 

this document prior -- I'm sorry, prior to February 20th?  Do 2 

you recognize this?  Have you seen this document?  3 

 MR. FITZGERALD: Objection, asked and answered. 4 

 JUDGE STECKLER: I'm going to allow it.  Go ahead.  5 

Mr. Costello, you may answer. 6 

 THE WITNESS:  I don't recall.   7 

Q. BY MR. ESDERS:  Okay.  Do you remember whether or not 8 

you ever participated in what's called a ratification vote, 9 

meaning the Union met with you, showed you a contract and 10 

asked you if you wanted to vote in favor or against the 11 

contract?   12 

A. No, sir.  We were never -- I was never asked that.  No, 13 

sir.   14 

Q. Okay, thank you.  I'm going to stop sharing.  Okay, 15 

Mr. Costello, a couple other questions.  I believe you 16 

testified that you had previously worked for Jaz Industries 17 

as a terminal manager; is that correct?   18 

A. Yes, sir.   19 

Q. Okay, and terminal manager, that's a management 20 

position; is that right?   21 

A. Yes, sir.   22 

Q. And what location did you work as a terminal manager for 23 

Jaz Industries?  Where, specifically, did you work? 24 

A. 10 4th Street in Norfolk, Virginia.   25 
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Q. Is that part of the Port of Hampton Roads?   1 

A. Yeah, they have -- we had an office in Norfolk 2 

International Terminals and Portsmouth Marine Terminals at 3 

one time, yes, sir. 4 

Q. Okay.  And at those Marine Terminals, is it correct that 5 

the employees of Jaz Industries are represented by a union?   6 

A. Yes, sir.   7 

Q. Do you know what union that is? 8 

A. The Longshoremen's -- 9 

Q. Would it be ILA? 10 

A. International Longshoremen's -- yes, sir, ILA. 11 

Q. Local 1970? 12 

A. Yes, sir.   13 

Q. Okay.  And so, while you were working as terminal 14 

manager for Jaz at their Marine Terminal locations, did you 15 

supervise ILA Local 1970 employees? 16 

A. There -- yes, sir.  Yes, sir.  They had a foreman.  I 17 

would direct the foreman in what I needed.  He would direct 18 

their men.  Yes, sir.   19 

Q. And just to be clear, you were not a member of the 20 

Union; is that correct?   21 

A. No, sir.   22 

Q. Okay.  Now, you said that you found out about the 23 

employment opportunity at H&M through some individuals that 24 

you knew; is that correct?   25 
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A. Yes, sir.   1 

Q. And who was that again that you knew at H&M?   2 

A. Ray Garvey.  I don't think he was with H&M.  He knew -- 3 

he was friends with Mr. Connors, I believe.   4 

Q. Okay.  And when you got hired at H&M in January of 2019, 5 

did they -- did you have any conversations with any H&M 6 

employees about your prior relationship with ILA Local 1970? 7 

A. Yeah, I mean, they all knew what I had done, yes, sir.  8 

Q. Did you tell them or did they just -- did say they knew?  9 

How do you know that they knew you that you had a prior 10 

relationship?   11 

A. Because they would talk to my stepson or -- 12 

 MR. FITZGERALD:  Objection, calls for speculation. 13 

 MR. ESDERS:  If he knows.   14 

Q. BY MR. ESDERS:  If they said something to you that 15 

indicated that they knew.  Did they say anything to you, like 16 

I know about your prior relationship, anything to that 17 

effect? 18 

A. No, sir.  No, no. 19 

Q. Okay.  Did they say anything to you about the Union at 20 

all, about ILA Local 1970 at all? 21 

A. Yes, I had -- with my stepson working there, I had heard 22 

that before they were trying to get into there.  Yes, sir.   23 

Q. Okay.  And did they say that they were opposed to that, 24 

in favor of that?  Did they make any comments about the ILA's 25 
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organizing efforts at that Portlock Yard?   1 

A. Nobody said they were opposed to it.  I mean, like I've 2 

stated, they have tried -- in the 20 years I've been around, 3 

they have tried numerous times to become part of that yard. 4 

Q. Okay. 5 

 MR. ESDERS:  I have no further questions. 6 

 JUDGE STECKLER:  Mr. Costello, before we go to 7 

Mr. Fitzgerald, I do have a couple of questions.  You said 8 

you were -- you knew Tony Lee from before you were hired; is 9 

that correct?   10 

 THE WITNESS:  Yes, ma'am.   11 

 JUDGE STECKLER:  Did Mr. Lee discuss with you anything 12 

about unionization efforts by ILA at his workplace?   13 

 THE WITNESS:  No, ma'am.   14 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald? 15 

 MR. FITZGERALD:  Thank you, Your Honor.  Is there any 16 

evidence provided by this witness? 17 

 MS. DUVALL:  There is.  I'm going to send it to you 18 

right now. 19 

 MR. FITZGERALD:  Okay, can I have -- 20 

 MS. DUVALL: It's six pages in length.  It is an 21 

affidavit. 22 

 MR. FITZGERALD:  Okay.  Can we have 15 minutes to review 23 

that once that comes over? 24 

 JUDGE STECKLER:  Yes.  Mr. Costello, we're going to go 25 



772 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

off the record now for approximately 15 minutes.  During that 1 

time, you can get up, walk around, get something to drink or 2 

eat, whatever.  Just, please, don't discuss your testimony 3 

with anyone, okay? 4 

 THE WITNESS:  Yes, ma'am.  Yes, ma'am. 5 

 JUDGE STECKLER:  Okay, thank you very much. 6 

 THE WITNESS:  Can I just -- can I leave this phone just 7 

like it is and -- 8 

 JUDGE STECKLER:   Just make sure you've got it charging, 9 

because yesterday somebody almost ran out. 10 

 THE WITNESS:  All right, yes, ma'am. 11 

 MS. DUVALL:  And, Mr. Costello, you might want to mute 12 

so we don't hear any -- 13 

 THE WITNESS:  Well, you won't. 14 

 MS. DUVALL:  Okay. 15 

 THE WITNESS:  I'm going to go out of this room -- 16 

 MS. DUVALL:  Okay. 17 

 THE WITNESS:  -- and it's way in the back, so 18 

nobody'll -- 19 

 MS. DUVALL:  Okay. 20 

 THE WITNESS:  Okay? 21 

 JUDGE STECKLER:  Okay, thank you.   22 

 Off the record.   23 

(Off the record from 10:52 a.m. to 11:10 a.m. 24 

 JUDGE STECKLER:  Mr. Fitzgerald? 25 
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CROSS-EXAMINATION 1 

 MR. FITZGERALD:  Thank you, Your Honor.  And just for 2 

the record, I wanted to note that my co-Counsel, Stefan 3 

Marculewicz, has stepped away, but he'll be returning during 4 

this exam. 5 

 BY MR. FITZGERALD:  Good afternoon -- good afternoon -- 6 

good morning.  It's been a long day already.  Good morning, 7 

Mr. Costello. 8 

A.   Good morning. 9 

Q.   How are you? 10 

A.   Good, you? 11 

Q.   I'm well, thank you.  My name is Brendan Fitzgerald.  12 

I'm an attorney for H&M in this matter and I'm going to ask 13 

you a few questions, okay? 14 

A.   Okay 15 

Q. All right, I'm going to start by sharing my screen and 16 

ask you to authenticate a document before we continue going 17 

forward, okay? 18 

A. Okay. 19 

Q. Tell me when you can see my screen, please.   20 

A. I can see it there. 21 

Q. I'm sorry, you cut out.  Did you say you could see it? 22 

A. Yes, sir.  I can see it.   23 

Q. Okay.  Okay, do you need me to zoom in so you can see 24 

it, you can read the text? 25 
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A. Yes. 1 

Q. Okay, tell me when to stop.  Is that good? 2 

A. That's good.  Yeah, that's good.  Yes, sir.   3 

Q. Okay, just so I can understand because on Zoom we don't 4 

always have the same view, what is the top line of text that 5 

you can see on my screen right now? 6 

A. Confidential Witness Affidavit, Martin Costello. 7 

Q. Okay, so it's starts -- for you, it starts with 8 

Confidential Witness Affidavit, right? 9 

A. Yes, sir.   10 

Q. Okay.  All right, so I can scroll up a little bit.  Do 11 

you now see, above that, it says H&M International 12 

Transportation, Incorporated? 13 

A. Yes, sir.   14 

Q. Okay.  I just wanted to make sure you could see the top 15 

of the page.  I'm going to scroll through this slowly and ask 16 

you a few questions.  Tell me if I'm moving too fast, okay?   17 

A. No, you're good. 18 

Q. Do you see Line 8, here, Mr. Costello? 19 

A. Uh-huh. 20 

Q. Is that your handwriting crossing out the word 21 

technicians and writing in, I believe, it's operators? 22 

A. Yes, sir.   23 

Q. Okay.  Are those your initials on the bottom of this 24 

page? 25 
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A. Yes, sir.   1 

Q. There on line 16, just below it, there's a -- I see a 2 

strike-through of the word, Larry, and it looks -- appears to 3 

be a handwritten example.  Is that your handwriting?   4 

A. Yes, sir.   5 

Q. And are those your initials at the bottom of this page 6 

2?   7 

A. Yes, sir.   8 

Q. Here on line 15 of this next page, I see a strike-9 

through of the word, peak. and what looks like to be a word, 10 

page.  Handwritten; is that your handwriting? 11 

A. Yes, sir.  12 

Q. And then on the bottom of this page 3, is that your 13 

initials, MC?   14 

A. Yes, sir.  15 

Q. And you wrote those, right? 16 

A. Yes, sir.   17 

Q. And down at the bottom of this, page 4, are those your 18 

initials, MC? 19 

A. Yes, sir.   20 

Q. Okay.  And here, on the bottom of page 5, in written 21 

initials, did you write those? 22 

A. Yes, sir.   23 

Q. Now, lastly, I'm looking at a signature page.  Is that 24 

your signature there? 25 
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A. Yes, sir.   1 

Q. Okay, and it appears to be a date that was crossed off.  2 

Are those your initials above, in the circle? 3 

A. Yes, sir.  4 

Q. Okay.  Who typed this up? 5 

A. Excuse me? 6 

Q. Do you know who typed this document?   7 

A. Oh, no, no, sir.   8 

Q. Okay.  Is this at true and accurate copy of a statement 9 

you gave to the National Labor Relations Board in this 10 

matter?   11 

A. Yes, sir.   12 

Q. Okay, thank you.  I'm going to stop sharing my screen 13 

for now and I'm going to ask you some more background 14 

questions.  You said in your testimony that you've been 15 

working in this industry for years; is that right?   16 

A. Yes, sir.   17 

Q. Approximately how many years have you been working in an 18 

industry like this? 19 

A. Forty. 20 

Q. Forty?  Were most of those years working in a rail yard 21 

like at H&M?  Or were they working at ports, like with -- ? 22 

A. Container depots, ports.  I worked for a ship company in 23 

Richmond, and that was the first rail yard. 24 

Q. But you worked in rail yards before H&M; is that right?  25 
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A. No, sir.   1 

Q. Oh, so H&M was the first rail yard you worked in?   2 

A. Yes, sir.  Yes, sir.  3 

Q. Okay. 4 

A. Yes, sir.  5 

Q. Okay, thank you.  All right, I misunderstood. 6 

A. I'm sorry. 7 

Q. No, that's okay.  I just want to be clear.  Jaz 8 

Industries was at the Ports, right?   9 

A. Yes, sir.  10 

Q. Okay.  Who did you work for before Jaz Industries?   11 

A. I worked for Marine Repair Services for a year. 12 

Q. Okay, but that was at the Ports as well? 13 

A. And -- Yes, sir.  14 

Q. Okay.  What did you do for Marine? 15 

A. Same thing.  I was a manager at the North International 16 

Terminals. 17 

Q. Okay, and then before Marine, who did you work for? 18 

A. It was called Virginia Intermodal Management, actually 19 

TRAC Lease and then Virginia Intermodal Management.  They 20 

started the chassis pool.   21 

Q. Okay.  What is the chassis pool? 22 

A. It's a bunch of chassis that all the ship lines donate 23 

and any ship line can put their container on these chassis, 24 

pool chassis.  That way they don't have to have their own 25 
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chassis.  It started -- I started with them '97, '96, yeah. 1 

Q. Did you work at the Ports before '97 when you worked for 2 

Virginia Intermodal Management?   3 

A. No, that was -- they overtook TRAC.  I worked at Mid-4 

Atlantic Leasing Corporation before that.   5 

Q. Where was that? 6 

A. Chesapeake, Virginia, a container yard.   7 

Q. And was that a -- was that -- that wasn't a rail yard 8 

because H&M was the first rail yard, right? 9 

A. Yes, sir.  10 

Q. Was that an over the road rail car container yard? 11 

A. No, it was a container repair yard.  They just brought 12 

in -- yeah, we'd repair them. 13 

Q. Okay.  And that wasn't at the Ports, though, right? 14 

A. No, sir.  No, sir.   15 

Q. Okay.  Could you describe briefly what Jaz Industries 16 

does?  I just want to be clear so I can understand it. 17 

A. Well, they handle all the repairs of containers and 18 

refrigerated units.  That's what we did at 24th Street, was 19 

mainly the refrigerated containers for Hapag-Lloyd.   20 

Q. For -- you said refrigerated containers for whom? 21 

A. Hapag-Lloyd, which is a steamship line. 22 

Q. Okay.  And so just to -- correct me if I'm wrong.  So, 23 

Lloyd is a steamship who carries containers into the port,   24 

correct? 25 
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A. Yes, sir.   1 

Q. And then those would be offloaded; is that correct?   2 

A. Yes, sir.   3 

Q. Okay, and where was -- so, when you started working for 4 

Jaz, where would those containers go normally?   5 

A. Well, I mean, most of the time, at the pier, the loads 6 

that are going on the ships or even -- 7 

Q. Okay. 8 

A. -- loads coming off the ships.  The repair yard at -- 9 

where I worked on 24th Street was off the terminal.  And if 10 

something came off the ship damaged, they would take it where 11 

it was going, unload it, bring it to us to repair.   12 

Q. Okay.  Why would your work at Jaz take -- or why would 13 

Jaz's work take employees to the Yard in Norfolk?  And when I 14 

say the Yard, I mean the Portlock Yard that H&M is currently 15 

operating. 16 

A. Because they handle the pool chassis.  They handle the 17 

containers that come in, use them on pool chassis and they 18 

have their own specific vendor because it's a $60 million 19 

insurance policy a year.   20 

Q. Okay.  So, the Port operators in the business just -- 21 

correct me if I'm wrong because I'm trying to understand.  22 

The Port operators that had the pool, the chassis pool, would 23 

use their labor and their service provider to fix their 24 

chassis, right?   25 
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A. Yes, sir, which was Jaz.   1 

Q. Right, okay.  So, then you would go out to -- or a 2 

chassis would go to a -- to the Portlock Yard.  And if it 3 

was -- there was damage to it, you would fix it there, right?   4 

A. Yes, sir.  Yes, sir. 5 

Q. Okay.  At any point in time while you worked for Jaz, 6 

did chassis stop being delivered to the Portlock Yard? 7 

A. Did they what?  I'm sorry. 8 

Q. Did they stopped being delivered to the Portlock Yard? 9 

A. No. 10 

Q. Okay, and they always -- you always sent chassis to the 11 

Yard throughout the time that you were Jaz? 12 

A. Yeah, well, I didn't send them there, but we did do 13 

repairs. 14 

Q. Or, okay, so, but they were always going, I guess? 15 

A. Yes, sir.  Yes, sir. 16 

Q. Okay.  Was there -- at any point in time was there ever 17 

a change in port operations, as far as, you know, where there 18 

would be loading done at the port rather than at the Yard? 19 

A. I'm not sure I understand the question.   20 

Q. Okay.  So, at that Portlock Yard, containers are loaded 21 

onto rail cars to be transported, correct? 22 

A. Correct. 23 

Q. Okay.  And you were just saying that some of them get -- 24 

some of those containers get moved from the port to the Yard 25 
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to be loaded, right? 1 

A. No, those containers wouldn't come to us. 2 

Q. Where would they go? 3 

A. Well, I don't know -- whoever the customer was.  The 4 

only day we worked on at the Portlock Yard was the chassis 5 

itself, the wheels and stuff -- if it had a flat tire -- 6 

Q. Right, right. 7 

Q. Excuse me? 8 

A. Yeah, I -- let me clarify my question.  That must have 9 

been confusing.  So, the feed ship comes in, they unload, 10 

right?  It gets -- the container gets put on the chassis and 11 

gets taken to another location.  Sometimes it was the 12 

Portlock Yard, right? 13 

A. Oh, correct.  Yes, sir.  Yes, sir. 14 

Q. Right.  At any -- and there it was loaded onto a rail 15 

car for delivery or to be taken somewhere else? 16 

A. Yes, sir.   17 

Q. Right.  And, in your knowledge, at any point in time, 18 

did that delivery from the rail yard -- from the port to the 19 

rail yard ever end?  And when I ask that, I guess the 20 

question is, did they -- did the port start loading rail cars 21 

rather than at the Portlock Yard? 22 

A. Not that I know of.   23 

Q. Okay. 24 

A. I mean, the port does load rail cars.  Yes, they do.  25 
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But -- 1 

Q. Okay. 2 

A. -- I mean, I don't know the destination or -- 3 

 JUDGE STECKLER:  Mr. Costello, has that always been the 4 

practice while you were at Jaz?   5 

 THE WITNESS:  What's that?   6 

 JUDGE STECKLER:  That some of the containers received at 7 

the port would be put on rail cars there as opposed to taking 8 

them also to the Portlock Yard?  9 

 THE WITNESS:  Yes, ma'am.  It depends on whether the 10 

containers are designated to.  The ports run their own 11 

rail -- CSX and NS comes into the Ports. 12 

 JUDGE STECKLER:  Okay, and by CSX, you mean 13 

Chesapeake -- well, it's Chesapeake and something else? 14 

 THE WITNESS:  No, CSX is a large rail company like 15 

Norfolk Southern.   16 

 JUDGE STECKLER: Okay, thank you. 17 

 THE WITNESS:  It's called -- I'm not even sure what it 18 

actually stands for.   19 

 JUDGE STECKLER:  But sometime it was Chessie [sic] 20 

System? 21 

 THE WITNESS:  Yes, yes.  Yes.   22 

Q. BY MR. FITZGERALD:  And so the entire time that you 23 

worked at Jaz, you were -- you would talking about the fact 24 

that you occasionally go into the Yard to check on your guys 25 
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who were working on the chassis; is that right?   1 

A. Yes, sir, pick up paperwork deliver parts to them, stuff 2 

like make sure they get -- you know, I'd talk with Tony Lee 3 

to make sure they're fixing what he needs done and things 4 

like that, yes, sir. 5 

Q. Can you describe Tony Lee?  Was he a big man?  Was he a 6 

small man?   7 

A. Small man.  8 

Q. Okay.  How tall? 9 

A. Whew, I used to call him shorty, so I'd say about 5'6", 10 

5'7" maybe.   11 

Q. Okay, was he a larger man?  I know he's short, but is he 12 

larger? 13 

A. He had gotten kind of hefty at the end, yeah.   14 

Q. As we all tend to do with age, I think, as with me. 15 

A. Thank you. 16 

Q. Would you have called him an intimidating man, 17 

physically? 18 

 MS. DUVALL:  Objection.  This is way beyond the scope of 19 

direct at this point and also unrelated on this line of 20 

questioning that Mr. Costello has been pointed to at this 21 

point.   22 

 JUDGE STECKLER:  Mr. Fitzgerald? 23 

 MR. FITZGERALD:  I'll withdraw the question.  That's 24 

fine. 25 
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Q. BY MR. FITZGERALD:  In your prior dealings with Mr. Lee 1 

when he worked for Jaz Industries, was -- would you say he 2 

was a calm man? 3 

A. Yeah, I mean, we always got along.  Yeah, there was no 4 

issues.   5 

Q. Okay.  And then just to be clear, sometime in December 6 

of 2018 -- well, when did your employment with Jaz end?  Do 7 

you recall? 8 

A. October 1 of 2018. 9 

Q. Okay.  And then a couple of months later in December, 10 

you get a call from your friend, Mr. Garvey, about a 11 

potential job with H&M? 12 

A. Yes, sir.  A 13 

Q. And do you recall -- you said that, at that point, you 14 

said, right, he called you, at some point later and let you 15 

know that H&M was going in and that you should fill out an 16 

application; is that right?   17 

A. Yeah, yes, yes.   18 

Q. Do you know -- 19 

A. I can't remember the date, but, yes, sir. 20 

Q. Do you recall if that was before -- in January or 21 

December of that year? 22 

A. It was right after New Year's. 23 

Q. Okay. 24 

A. Because I -- he told me my new year was going to be 25 
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better than my last year.   1 

Q. Okay.  And you also testified that have heard about an 2 

application, about the H&M from Tony Lee, right?   3 

A. Yes, through my stepson, yes, sir.   4 

Q. And who is your stepson again? 5 

A. Matt -- Matthew Howie. 6 

Q. How do you spell Matthew's last name? 7 

A. H-O-W-I-E. 8 

Q. Did Matthew Howie work -- just to be clear.  I don't 9 

know if you mentioned this.  Did he work for Jaz Industries?   10 

A. Yes.  Yes, sir.   11 

Q. Okay, so he did some work -- 12 

A. So does my son -- so does my son and my daughter. 13 

Q. Okay, a family business of sorts?   14 

A. Yes. 15 

Q. All right, and before we move on to your application at 16 

H&M, let me ask a couple more questions about Jaz.  17 

Mr. Esders asked you about your work with the ILA when you 18 

were at Jaz; is that right?  Do you recall that? 19 

A. Yes, sir.   20 

Q. Okay.  And you mentioned that the ILA has a foreman at 21 

the Yard; is that right?   22 

A. Yes.   23 

Q. And you, as the terminal manager for Jaz, would go and 24 

talk to the foreman about what needed to be done?   25 
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A. Yes, sir.   1 

Q. And that person was an ILA member, right?   2 

A. Yes, sir.   3 

Q. Okay.  Was the ILA -- well, at Jaz -- let me strike 4 

that. 5 

 At Jaz, would the ILA place employees to work there? 6 

A. Yes, that's -- it was all ILA. 7 

Q. Okay, so did the ILA have a hiring hall for Jaz? 8 

A. Yes, sir.   9 

Q. Okay, so the -- would the ILA control who worked in your 10 

yard at any particular time? 11 

A. Not once we hired a permanent, but yes, if we needed 12 

extra labor, yes, they would send someone off the call board.  13 

I would have to call the call board. 14 

Q. Okay.  Can you give me a bit more information about how 15 

that process works and getting someone from the ILA to work 16 

at Jaz? 17 

 MR. ESDERS:  Objection, relevance. 18 

 MR. FITZGERALD: Correct -- 19 

 JUDGE STECKLER:  Mr. Fitzgerald, can you explain the 20 

relevance here? 21 

 MR. FITZGERALD:  We have heard testimony that Tony Lee 22 

was afraid for his job as the ILA came in, so I'd like to 23 

understand the way that a hiring hall typically works and the 24 

ILA typically works to understand his concerns. 25 
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 MS. DUVALL: Your Honor, I have a -- 1 

 MR. ESDERS:  Well -- 2 

 JUDGE STECKLER:  Ms. Duvall? 3 

 MR. ESDERS:  May I respond also, but Ms. Duvall has a 4 

comment. 5 

 MS. DUVALL: I also have an objection to a lack of 6 

foundational knowledge here.  It wasn't established that 7 

Mr. Costello has ever been a member of the ILA or internal 8 

knowledge of that Call Board process.   9 

 MR. ESDERS:  Yes, and my response deals with 10 

Mr. Fitzgerald's arguments dealing with the relevancy, and 11 

that is, any contractual relationship concerning call boards 12 

and referral of labor is a creature of the contract to which 13 

Jaz was a party and would have nothing to do with any 14 

potential contract that may or may not have been negotiated 15 

with H&M or ITS.  It's just a different agreement. 16 

 JUDGE STECKLER:  Mr. Costello, did -- you previously 17 

testified that Mr. Lee never discussed with you the ILA 18 

campaign at his predecessor employer, ITC -- is that 19 

correct -- ITS?   20 

 THE WITNESS:  Yes.  He never discussed that with me, no, 21 

ma'am. 22 

 JUDGE STECKLER:  Okay, the objections are sustained as 23 

irrelevant.   24 

Q. BY MR. FITZGERALD:  Okay, so let's move to your -- the 25 
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application that you filed with H&M.  You went on -- or you 1 

went, I think it was on January 23rd, to fill out an 2 

application; is that correct? 3 

A. Yes, sir.   4 

Q. Okay.  And you mentioned you saw Tony, right?   5 

A. Yes, sir.   6 

Q. Mr. Connors, right?   7 

A. Yes, sir.   8 

Q. A man named Jesse; is that right? 9 

A. Yes, sir.   10 

Q. And then four or five other folks, correct?   11 

A. Yes.  They were sitting around filling out applications, 12 

yes, sir. 13 

Q. Okay.  Did you see anyone else come in the room or in 14 

that office while you were there?   15 

A. About -- now, I don't recall.  It was -- they were going 16 

in and out.   17 

Q. Okay.  When you say they, do you know who "they" is? 18 

A. Well, the gate clerks were coming in and out of the 19 

office after they'd check in a container and, you know.   20 

Q. Okay, so they were -- 21 

A. They worked there.  Excuse me? 22 

Q. The workers -- 23 

A. Yes. 24 

Q. The workers were coming in and out; is that right?   25 
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A. Yes, sir.   1 

Q. Did you see anyone else come in and give an -- provide 2 

an application other than the folks that were sitting with 3 

you? 4 

A. No, just the guys I later -- Larry Aughtman and Darnell 5 

Holmes. 6 

Q. But you didn't -- did you see anyone emptying any 7 

lockers or drawers or anything?   8 

A. No.   9 

Q. When you were there, and I think you testified that you 10 

were there for approximately half an hour, was Tony around 11 

you the whole time? 12 

A. No, sir.   13 

Q. Was he there -- how long was he there, around you, when 14 

you were there?   15 

A. I mean, it would be a guess -- ten minutes? 16 

Q. Okay.  What was Tony doing when you saw him? 17 

A. Talking to Mr. Thomas. 18 

Q. Was he shouting?   19 

A. Not that I know of.  No. 20 

Q. Okay.  Was he dancing? 21 

A. No, sir. 22 

Q. Okay.  Did you see him talking to anyone else while you 23 

were there? 24 

A. No.  No, sir.  I was filling out my application. 25 
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Q. When you went outside to leave, after you filled out 1 

your application -- well, hold on.  Let me stop.  Strike 2 

that. 3 

 After you filled out your application, where did you put 4 

it?   5 

A. I handed it to Tony. 6 

 JUDGE STECKLER:  Mr. Costello, you're going to have to 7 

speak up a little bit.  Something happened to your sound. 8 

 THE WITNESS:  I'm sorry, I handed it to Mr. Lee, Tony 9 

Lee. 10 

 JUDGE STECKLER:  Mr. -- 11 

 MR. FITZGERALD:  I think I understood you.  But did you 12 

accidentally hit the speaker or knock the speaker?  I'm 13 

having a really hard time picking up what you're saying, 14 

Mr. Costello. 15 

 JUDGE STECKLER:  Now you're on mute.   16 

 THE WITNESS: How's this? 17 

 MR. FITZGERALD:  I can hear you, but I barely hear you.  18 

And I don't know if anyone else can -- 19 

 JUDGE STECKLER:  Can you turn up the volume on your 20 

phone, please, Mr. Costello?   21 

 THE WITNESS:  Yes, ma'am.  It's all the way up. 22 

 MS. DUVALL:  Is the battery okay?  Or are you running 23 

low on battery? 24 

 THE WITNESS:  No, ma'am -- full charge. 25 
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 MS. DUVALL:  Okay. 1 

 THE WITNESS:  Can you hear me? 2 

 MR. FITZGERALD:  I think I -- 3 

 JUDGE STECKLER:  It's very -- it's faint. 4 

 MS. DUVALL:  Can we go off the record for a second so we 5 

can fix this issue? 6 

 JUDGE STECKLER:  Yeah, off the record, please, 7 

Ms. Kawecki.  8 

 COURT REPORTER:  All right, off the record.  9 

(Off the record from 11:35 a.m. to 11:36 a.m.) 10 

Q. BY MR. FITZGERALD:  Okay, before we had some sound 11 

problems, I asked you, is that -- what happened -- when you 12 

finished filling out your application, what did you do?   13 

A. I handed it to Tony Lee. 14 

 MR. FITZGERALD:  And now the sound problems are back.   15 

Q. BY MR. FITZGERALD:  You handed it to Tony Lee, right? 16 

A. Yes, sir. 17 

 MR. FITZGERALD:  Can we go off the record for just a 18 

second? 19 

 JUDGE STECKLER: Yes, please. 20 

 COURT REPORTER:  All right, we're off the record.  21 

(Off the record from 11:37 a.m.to 11:39 a.m.) 22 

 MR. FITZGERALD: Okay, thank you.  23 

Q. BY MR. FITZGERALD:  So, you said that you handed the 24 

application to Tony Lee; is that right? 25 
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A. Yes, sir.   1 

Q. Okay.  And then he went into a room with someone named 2 

Jesse; is that correct?   3 

A. Yes, sir.  He called me in the second room with my 4 

applications. 5 

Q. How long did you wait between handing the application to 6 

Mr. Lee and meeting with Jesse?   7 

A. Maybe two minutes.   8 

Q. Okay.  And then you went in the room with Jesse and he 9 

asked you a number of questions, right?   10 

A. Yeah.  He just asked me, you know, what I previously 11 

did.  You know, who I knew there and that was basically about 12 

it.   13 

Q. Did you consider that an interview?   14 

A. Well, I mean, yeah, he was kind of interested in what I 15 

did before, so I guess he wanted to make sure I could handle 16 

what he wanted me to do.  I mean, I guess.  I don't know. 17 

Q. And he didn't say anything about the ILA or the Union at 18 

that point in time, did he? 19 

A. No, no.  No, sir. 20 

Q. And at the end of that meeting, he said, come back 21 

tomorrow, you're hired? 22 

A. He said, welcome aboard.   23 

Q. Okay.  And then you came back the next day to work, 24 

right? 25 
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A. Yes, sir.  I believe it was the next day.  Yeah.  Yeah, 1 

I'm -- 'cause Tony said I'll see you tomorrow.  Yeah.   2 

Q. Okay.   3 

A. Excuse me. 4 

Q. Did you see anyone else go into the room where Jesse 5 

was, where you spoke with him?   6 

A. No, no, I left right after that.   7 

Q. Okay.  When you left -- you testified earlier, you saw 8 

activity in the Yard, people were working, right?   9 

A. Yes, sir.   10 

Q. Did you see anyone that wasn't working?   11 

A. I really didn't pay that much attention.  I just looked 12 

out there and went to my car. 13 

Q. Okay.  And you didn't see Mr. Lee outside, did you? 14 

A. No.  No, sir.   15 

Q. And then you came the next day and you indicated that 16 

someone named page would -- told you what to do; is that 17 

right? 18 

A. Yeah, Tony took -- it was like three of us showed up.  19 

Tony took us all over to the break room, introduced us to 20 

them.  And they kind of dictated, you know, Lee -- page was 21 

like the -- I would call it like to foreman, supervisor.  And 22 

Tony said he'd dictate what he -- the steps he wants to go 23 

through. 24 

Q. Okay.  So, when he wasn't dictating, he was working, you 25 
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said; is that right?   1 

A. Oh, yeah.  Yeah, yeah.  page worked too, yes, sir.   2 

Q. Okay.  Did he work in the crane?   3 

A. Me, personally, I didn't see him in the crane. 4 

Q. Okay.  What did you see him doing?   5 

A. Just guiding the -- when we were on the ground and 6 

driving the hostler.  They rode it out in the -- he would 7 

ride around in a pickup truck a little bit and just checking 8 

on everybody.   9 

Q. Okay.  And at some point, you got to buy the books 10 

from -- when the fellow from Chicago left and it was just -- 11 

it was -- that were just left at the Yard, is that right?   12 

A. Yeah, I think -- I believe it was five of us, if I can 13 

recall.   14 

Q. Okay.  And there -- was that five of you -- was that -- 15 

that was the whole crew, right?   16 

A. Yes, sir.   17 

Q. And you worked all seven days that the Yard was open, 18 

right?   19 

A. Yeah, at the very beginning.  Then, like I said, we got 20 

on shifts where they rotated us. 21 

Q. Okay.  And did they hire more folks or they just changed 22 

the shifts? 23 

A. I mean, I believe eventually they hired, like you said, 24 

they -- Tiny or George Birs, they hired him.  And then right 25 
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before I left, they hired that guy, Chop and some other guys 1 

from -- that had been there previous too from South Carolina 2 

or something, and then I left.   3 

Q. Okay.  Do you recall if Chop was fired after you gave -- 4 

well, let me start with this.   5 

 Did you give notice of your expected resignation?   6 

A. Yes, sir.   7 

Q. Okay.  Was Chop hired after you gave notice? 8 

A. No, no.  He was hired before that.   9 

Q. Okay.  So, you got five guys to start and then you said 10 

George and Chop and someone from South Carolina came on, 11 

right? 12 

A. Right. 13 

Q. Okay, so your crew was in the -- 14 

A. But -- no, because by then -- by then we had lost 15 

Darnell Holmes, Young Buck -- I don't know what his name was.  16 

So, I think maybe at one time we had six guys, maybe -- yeah, 17 

at one time.  That was it. 18 

Q. Okay. 19 

A. It was between was five and six.   20 

Q. Okay.  That was always -- the number of guys on your 21 

crew was five and six?   22 

A. Yes.  Yes.   23 

Q. And even after you went to shifts, right? 24 

A. Yes, yes.   25 



796 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.  And you said that was hard work, right?   1 

A. Well, for my age of 60, yes, sir, it was. 2 

Q. Okay.  Did you ever discuss the amount of work with your 3 

fellow employees?   4 

A. Oh, yeah, we all did.  Yeah.   5 

Q. Did that include David Wade? 6 

A. Yes, sir. 7 

Q. Did David Wade ever discuss -- or did you ever hear 8 

David Wade discuss the number of folks that worked at ITS?   9 

A. Yeah, I mean, I heard people, yeah, men.  Of course, I 10 

knew.  A couple times when I went there, I think they -- 11 

sometimes they had 11.   12 

Q. Okay.  So, you knew, based on your personal knowledge 13 

and overhearing ITS employees, that H&M ran a thinner crew 14 

than ITS, right? 15 

A. My personal belief?  Yes, yes. 16 

Q. Okay.  You didn't know if you've got a copy of the CBA 17 

that Local 822 entered into within H&M, right? 18 

A. I don't recall that, no. 19 

Q. But you knew one was in place, right?   20 

A. What was it? 21 

Q. You knew that there was a CBA between Local 822 and H&M, 22 

didn't you? 23 

A. Oh, yes.  Yes, yes.   24 

Q. Did you ask anyone for a copy?   25 
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A. I don't -- no.  No, sir.  And like I said, we may have 1 

got one, I just can't recall.   2 

Q. Right, and you testified that Darnell Holmes was your 3 

steward, right?   4 

A. Yes, sir.   5 

Q. Okay.  Do you know -- and you said he may have filed a 6 

grievance.  You weren't entirely sure, right? 7 

A. Yeah, I know he was filing -- he was upset over 8 

something.  I mean, I just can't recall what it was about.  9 

He was going to file a grievance.  If he ever did it or what 10 

came of it, I don't know. 11 

Q. Do you know what contact he would have with Steve, the 12 

Local 822 rep? 13 

A. He said he never called him back.   14 

Q. When did he say that?  15 

A. Numerous occasions.   16 

Q. Okay.  17 

 MR. FITZGERALD:  I don't have any further questions.   18 

 JUDGE STECKLER:  Ms. Duvall? 19 

 MS. DUVALL:  No redirect.   20 

 JUDGE STECKLER:  Mr. Esders?  21 

 MR. ESDERS:  No, nothing at this time, no. 22 

 JUDGE STECKLER:  Okay.  Mr. Costello, you're about to be 23 

excused as a witness.  You might be recalled.  It is 24 

reasonable to expect that this hearing might even go through 25 
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April.  So, during this time period, please do not discuss 1 

your testimony with anybody.  Okay? 2 

 THE WITNESS:  Yes, ma'am.   3 

 JUDGE STECKLER:  Alrighty.  Thank you. 4 

 THE WITNESS:  Thank you. 5 

 JUDGE STECKLER:  We'll take you out of the Zoom meeting 6 

now.  And a short discussion -- it's ten till 12:00 on the 7 

East Coast.  Does General Counsel want to start next witness 8 

or do you want to do lunch now? 9 

 MS. DUVALL: I would prefer -- sorry. 10 

 MS. EITZEN:  Go ahead. 11 

 MS. DUVALL:  I have a question first.  Mr. Barham, is 12 

there anybody in the waiting room, because we could -- 13 

 BAILIFF:  There is not.   14 

 MS. DUVALL: Okay.  Your Honor, can we go off the record 15 

for a second before -- 16 

 JUDGE STECKLER:  Certainly, off the record. 17 

(Off the record from 11:50 a.m. to 11:55 a.m.) 18 

 JUDGE STECKLER:  Okay, during break, Ms. Duvall and 19 

Ms. Eitzen had a few items that they wish to discuss on the 20 

record.   21 

 MS. DUVALL:  Yes, Your Honor, I just want confirmation 22 

that a John Page has not been in the waiting room.  He was 23 

subpoenaed in this matter to appear on Monday, January 25th, 24 

2021.  And my understanding is that his name did not appear 25 
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on any days from now to -- from Monday until right now, 1 

January 28th.   2 

 JUDGE STECKLER:  Okay, and Mr. Barham, you've been in 3 

charge of letting people in, so you did not see anybody, did 4 

you? 5 

 BAILIFF:  No, Your Honor. 6 

 JUDGE STECKLER:  With that name? 7 

 BAILIFF:  No one of that name. 8 

 JUDGE STECKLER:  Okay, anybody else -- 9 

 MS. DUVALL:  No. 10 

 JUDGE STECKLER:  -- using a name like that?  Hearing 11 

none, Ms. Duvall, did you have a next one? 12 

 MS. DUVALL:  Yes. 13 

 JUDGE STECKLER:  Oh, excuse me, Mr. Marculewicz, 14 

you're -- 15 

 MR. MARCULEWICZ:  Yes, Your Honor, I just want to make a 16 

point that there was somebody who showed up in a Lenovo 17 

unidentified -- on the -- in the waiting room, as Mr. Barham 18 

indicated.  And I wouldn't want to accuse or insinuate that 19 

these people aren't showing up when one of them might have 20 

been that person.  They were just anonymous.   21 

 JUDGE STECKLER:  Okay. 22 

 MS. DUVALL:  And just for the record, Your Honor, is it 23 

my understanding, Mr. Barham, that you sent a message to the 24 

unidentified man Lenovo Smart Tab yesterday asking them to 25 
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change their name?   1 

 THE BAILIFF:  I did.  And I subsequently sent a follow-2 

up message explaining how to do so.  They did not.   3 

 JUDGE STECKLER:  And that appearance was yesterday, not 4 

Monday? 5 

 BAILIFF:  Correct.   6 

 JUDGE STECKLER:  Okay.   7 

 MS. DUVALL:  And then -- 8 

 JUDGE STECKLER:  Another one? 9 

 MS. DUVALL:  Yes, a Mr. Jermaine Collins was subpoenaed 10 

for appearance today, January 28th, 2021, and I'd like 11 

confirmation that he also has not been in the waiting room 12 

today.   13 

 JUDGE STECKLER:  Okay, none of us have seen his name.  14 

Mr. Barham, have you seen him in the waiting area?   15 

 BAILIFF:  I have not.   16 

 MS. DUVALL:  Okay. 17 

 JUDGE STECKLER:  And the same thing with it -- he 18 

wouldn't have -- he was subpoenaed specifically for today, 19 

Ms. Duvall? 20 

 MS. DUVALL:  That's correct.   21 

 JUDGE STECKLER:  Okay, so far, no, no sightings.  We 22 

will recheck after lunch.  So, it is now almost noon on the 23 

East Coast.  We'll come back at 1:00 p.m. on the East Coast 24 

time.  Thank you very much.   25 
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 We'll be off the record. 1 

(Whereupon at 11:57 a.m., a lunch recess was taken.) 2 
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 1 

A F T E R N O O N  S E S S I O N 2 

               (Time Noted:  1:01 p.m.) 3 

 COURT REPORTER:  All right, we're on the record.   4 

 JUDGE STECKLER:  Ms. Duvall, you may add some exhibits 5 

before we call the next witness.   6 

 MS. DUVALL:  Yes, Your Honor, I just want to confirm 7 

that Mr. Costello's affidavit has been deleted from --   8 

 MR. FITZGERALD:  You can confirm that. 9 

 JUDGE STECKLER:  Okay, Mr. Fitzgerald rests.  Okay, 10 

General Counsel may call the next witness.   11 

 MS. DUVALL:  Yes, Your Honor, I called Carlos Jones. 12 

 JUDGE STECKLER:  Okay, Mr. Barham will move him in.  13 

Okay, Mr. Jones, is that you there? 14 

 MR. JONES:  Yes, ma'am. 15 

 JUDGE STECKLER:  Okay. 16 

(Whereupon, 17 

CARLOS JONES 18 

was called as a witness by and on behalf of the General 19 

Counsel and, after having been sworn, was examined and 20 

testified as follows:)   21 

 JUDGE STECKLER:  Thank you.  Please state your name and 22 

spell it for the record.   23 

 THE WITNESS JONES:  My name is Carlos Jones, C-A-R-L-O-S 24 

J -- last name J-O-N-E-S, Jones. 25 
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 JUDGE STECKLER:  Okay, Mr. Jones, are you in a room by 1 

yourself?   2 

 THE WITNESS JONES:  Yes.   3 

 JUDGE STECKLER:  Okay. 4 

 THE WITNESS JONES:  I'm in the kitchen.   5 

 JUDGE STECKLER:  Okay, that's always a good room.  The 6 

proceedings on Zoom are a little bit different than in 7 

person.  At some point, a party may object.  If that happens, 8 

please do not give an answer until after I've ruled on the 9 

objection.  That way we can make sure that, because of the 10 

audio lag, that I do the right thing.  Okay? 11 

 THE WITNESS JONES:  Okay. 12 

 JUDGE STECKLER:  Okay, who's questioning for General 13 

Counsel?   14 

 MS. EITZEN:  I am, Your Honor.   15 

 JUDGE STECKLER:  Okay, Ms. Eitzen, you may continue. 16 

DIRECT EXAMINATION 17 

 BY MS. EITZEN:  Thank you.  Good afternoon, Mr. Jones.   18 

A.   Good afternoon. 19 

Q.   Mr. Jones, what technology device are you using to 20 

testify with today?   21 

A.   My laptop.   22 

Q.   Do you have any documents with you now?   23 

A.   No, ma'am.   24 

Q.   Do you have any documents open on the laptop now?   25 
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A.   No, ma'am.   1 

Q.   I'm going to ask you not to look at any documents unless 2 

they're shown to you on the Zoom -- same platform as part of 3 

this hearing.  Do you understand?   4 

A.   Yes.  5 

Q. Are you familiar with the Norfolk Portlock Intermodal 6 

Yard that's located at 1710 Atlantic Avenue?   7 

A. Yes.   8 

Q. What name do you know that location by?   9 

A. Norfolk Southern Rail Yard.   10 

Q. In my questions today, I'm going to be calling it the 11 

Norfolk Yard.   12 

A. Okay. 13 

Q. Have you ever worked at the Norfolk Yard?   14 

A. Yes. 15 

Q. And in total, approximately how many years did you work 16 

at the Norfolk Yard? 17 

A. Twenty-one and a half. 18 

Q. And can you give me a date range of when you worked at 19 

the Norfolk Yard?   20 

A. Started from '98 up until 2019. 21 

Q. And after 2019, did you work at the Norfolk Yard again?   22 

A. Yes, for a couple of months.   23 

Q. A couple of months until approximately when? 24 

A. From November of 2019 to, I want to say, February of -- 25 
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September of 2020.   1 

Q. And can you explain for us, please, what the Norfolk 2 

Yard is and what kind of work is performed there based on 3 

your experience working there for 21 and a half years? 4 

A. Okay, Norfolk Southern Rail Yard is a container 5 

transporting facility.  It ships containers and receives 6 

containers to be shipped to different stores in different 7 

states.   8 

 My beginning started as a gate clerk.  My job as a gate 9 

clerk was to check in trucks and check them out, check the -- 10 

we use a handheld computer.  We put in four letters, six 11 

digits.  And that would give us the information about the 12 

container that's coming into the Yard -- what's on it?  Where 13 

it's -- what's the destination and where it's heading to. 14 

 Then we would print out a receipt for that driver to 15 

take that particular container and park it on the front row 16 

or whatever the destination the hand-held printer would print 17 

out.    18 

 To check a truck out is a little different.  The driver 19 

will get the container from the Yard, from the parking space, 20 

and will bring it to the out gate and he will give us a check 21 

number or a four-digit number for them to be able to check 22 

the container out.   23 

 If they don't -- it doesn't have it, they have to call 24 

their dispatcher to get there particular -- if they don't 25 
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have that number, we don't let them out.  But the container 1 

goes out and it could go from our facility to Norfolk 2 

Terminal, Wal-Mart or whatever the destination may be.   3 

 Then I did that for a couple of -- I think two years.  4 

And then I wanted to work outside, and I learned how to do 5 

the groundsman job.  The groundsman job consists of 6 

securement, securing containers if we are loading them and 7 

unsecuring them if we are stripping the trains. 8 

 Securing them -- what I mean by saying "securing them," 9 

we are loading -- the truck can hold -- it's to be 1,600 feet 10 

long and it could hold approximate 40/42 boxes.  My job, 11 

which would be, if we was to double-stack one or double-stack 12 

the train, my job would be to put IBCs in the four corners so 13 

we would be able to put another box on top of them. 14 

 Once we do that, my job is to go around and make sure 15 

that box is secure, locked to the bottom box, and we would -- 16 

that one would sit on top.  It would be 1,500 feet, 80/42 17 

boxes.  I did maybe a year and a half, two years and then I 18 

learned how to drive the Yard jockey.   19 

 The Yard jockey position is we are loading the train.  20 

Our job is to -- we get a sheet, printout sheet, and it could 21 

be -- them 42 boxes are going to be on that sheet.  What we 22 

would do, we would have maybe three or four drivers.  Each 23 

driver has a highlighted box they're supposed to put to (ph.) 24 

the train through the operator.  That's if we're loading it. 25 
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 And that box, beside it, would have a destination where 1 

it's supposed to be.  My job, as yard jockey, is to go find 2 

that box and pull it to the operator to load it on the train.  3 

And the same thing goes for stripping the train.  My job is 4 

to pull the chassis to the train. 5 

 Once the driver takes the container off the train, my 6 

job is to -- for him to set it on my back and my job is to 7 

park that particular container in a destination for it to go 8 

out by truck route.  That's my -- that was my job as yard 9 

driver. 10 

 My job as a crane operator was to load and unload the 11 

train.  Basically, you kind of reverse -- I went from truck 12 

to crane operator.  Now, instead of me pulling containers up, 13 

now I'm loading and stripping them, putting them on the train 14 

and taking them off the train.   15 

 My job is to, once the groundman unlocks that container, 16 

if it's double-stacked or not, my job is to take it off the 17 

train, put it on the driver's back.  It could be a road 18 

driver, depending on how fast they need that box.  It could 19 

be a half-box.   20 

 He can come get that box, but when our drivers get that 21 

box, put it in a parking space or, if it's a half-box, we 22 

would set it next to the track and that driver's able to get 23 

it without having to look for it.  And those are my duties as 24 

an operator. 25 
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Q. Okay, thank you.  And you mentioned trains.  Do you know 1 

who was running those trains or who those trains belonged to, 2 

what company? 3 

A. The trains belonged to Norfolk Southern. 4 

Q. Okay. 5 

A. They ran them, they shipped them.  Our job was just to 6 

load containers on them. 7 

Q. And where the trains coming into the Norfolk Yard at all 8 

times during the day?  Or was it only specific times during 9 

the day? 10 

A. For our facility, it would normally be overnight, 11 

depends on how late it ran or how early it ran.  Sometimes 12 

we'd get two in a day.  One could come that morning and we 13 

could get one maybe after lunch hour, maybe after 12:00, a 14 

little before 12:00.   15 

 It depends how it runs.  You know, if it's late, that 16 

means something went wrong, they had to hold it back or it's 17 

just earlier.  It wasn't that big so they sent -- they can 18 

come on -- .  It wasn't -- it was a set time, but it wasn't, 19 

so.   20 

Q. And during those 21 and a half years that you worked at 21 

the Norfolk Yard, which employers, which companies did you 22 

work for? 23 

A. First one was TBM Minority.  Second one was Caliber 24 

Intermodal.  Third one was ITS.  And the last thing was -- 25 
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the left at Norfolk was H&M.   1 

Q. Do you recall about when you started working for TBM 2 

Minority?   3 

A. I started about '98, '99 up until 2000.  And then I went 4 

from TBM to Caliber from 2000 till 2015.  ITS took over.  In 5 

2015, I worked for ITS and we had a little hiccup and I 6 

didn't work for a while.  Then I ended end up working for H&M 7 

for that short period of time or however you want to call it, 8 

explain it, I guess.   9 

Q. Okay, and with H&M, do you remember what time period you 10 

were employed by H&M? 11 

A. November 2019 to September 2020.   12 

Q. And with respect to TBM, your first employer at the 13 

Norfolk Yard, what was the job title that you had there?   14 

A. I started there, I was a gate clerk.  I was the one that 15 

checked trucks in and out and that was my duty for TBM.   16 

Q. Did you have any other job positions at TBM?   17 

A. Not really at the -- no, when I first started, no, that 18 

was it for the time being.   19 

Q. And what kind of equipment did you use a TBM in 20 

performing your gate clerk duties? 21 

A. Handheld computer. 22 

Q. And who did you report to when you worked for TBM?   23 

A. His name was James Mitchell.   24 

Q. Do you recall what his title was at the Yard?   25 
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A. He was, I would say, our manager.   1 

Q. And who -- why did your employment with TBM end?   2 

A. Their contract was terminated. 3 

Q. And then you said your next employer was Caliber? 4 

A. Yes.   5 

Q. Did you have any -- did you miss any days of work in the 6 

transition of employment from TBM to Caliber?   7 

A. No, ma'am.   8 

Q. Can you briefly describe the process you went through to 9 

be hired by Caliber?   10 

A. Okay.  When the contract gets terminated or if it goes 11 

up for rebidding, if they call it, we would have a bunch of 12 

different companies come in, see how the facility run, how 13 

smooth it is, how efficient it is.  And sometimes they 14 

getting to talk to us, sometimes they don't.   15 

 And through that transition, whoever wins the bid on the 16 

next contract, they will come in and talk to us.  We would 17 

work for their -- we work for TBM through the whole process 18 

of them, of the transition.   19 

 They come in and talk to us, let us know they won the 20 

contract.  And they talk to each employee, amongst themselves 21 

or one-by-one and, you know, try to get an idea what they 22 

want out of this new contract, what they are looking for. 23 

 And while we are doing that, we are working the 24 

scripting with the gate clerks doing their job, nobody misses 25 
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work.  And one-by-one we would have it -- we would fill the 1 

application out and we would do a small interview, one by 2 

one.  No one have -- everybody's still working. 3 

 They'll call that one person, do a small interview.  4 

After that, he'll come here back out there and go to work or 5 

he'll go back to the gate, do the job and next person would 6 

do the same thing.  This would be repeated until each 7 

employee you had their time.  8 

 And once that's done and the contract for TBM is up, 9 

Caliber rolled over we never stopped, and we just kept 10 

working.  And we went from TBM and now we're Caliber 11 

employees.  Nothing never stopped.  Nobody misses a day.  The 12 

schedule stays the same unless somebody asks could they get a 13 

different day -- dates off or different days off.  Everything 14 

go the same.  Nothing's changed.   15 

Q. Okay, and you talked about interviews and being called 16 

in one on one.  Was that taking place at the Norfolk Yard or 17 

did you have to go offsite for those kind of interviews? 18 

A. It takes -- it took place in the break room and then the 19 

manager's office, that's in the break room, we would go in 20 

there and we would have the little interview in the break 21 

room or in his office that's connected to the break room. 22 

Q. And when Caliber became the employer, was there a change 23 

to the terminal manager at the Norfolk Yard?   24 

A. Yes, when Caliber became manager, Tony Lee took over as 25 
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manager and Leander Barrow was supervisor. 1 

Q. What was your job title at Caliber?  What were you hired 2 

to do?   3 

A. When Caliber took over, my job was to be a yard driver 4 

and a crane operator.   5 

Q. And how soon after Caliber became the employer, did you 6 

become a crane operator?   7 

A. Maybe a month or two after, because we had a young man 8 

quit, walk off the job, and then I ended up operating, 9 

starting to operate after that. 10 

Q. Had you performed yard driver work when you were 11 

employed by TDM?   12 

A. No.   13 

Q. All right, can you describe the -- your duties as a yard 14 

driver briefly? 15 

A. Okay, the duties of the Yard driver is to pull 16 

containers or park containers in parking spaces, or if you 17 

had, like I said earlier, if you were loading the train, my 18 

job is to pull containers to the train so the operator can 19 

put them on the truck.   20 

 If we were stripping her, my job is to bring the chassis 21 

to the operator for him put the container on the chassis.  22 

And I would take that container and park it in a designated 23 

space or a free parking space.   24 

Q. And can you briefly describe the duties of a crane 25 
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operator when you worked for Caliber?   1 

A. Yes.  Duties of the crane operator is to load and unload 2 

containers, whether they are 20-feet or 30-foot or 40-foot 3 

trailers -- .  My job as a operator is to load -- if we are 4 

loading out, my job is to take the containers that my 5 

coworkers are bringing to me, which are the drivers, and load 6 

it on this specific train.   7 

 If my job as the operator to strip a train, the driver's 8 

job is to bring me the chassis so I can put the containers on 9 

their back and they can take that container to a designated 10 

parking space so later on a road driver could come and get it 11 

and take it to Wal-Mart or Target or something like that.   12 

Q. And approximately when did your employment with Caliber 13 

end?   14 

A. 2015.   15 

Q. Okay, and who did you report to when you were working at 16 

Caliber?   17 

A. Tony Lee.   18 

Q. And you said your next employer after Caliber was ITS? 19 

A. Yes. 20 

Q. And with respect to the transition of employment from 21 

Caliber to ITS, can you briefly describe the process you went 22 

through to be hired by ITS? 23 

A. Yes.  Just like TBM, you kept on working.  And at ITS, 24 

we had a brief -- everybody had a brief conversation with the 25 
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employees or management of ITS, but the difference between 1 

their transition and Caliber's transition, we did afternoon 2 

interviews after everybody got all -- we went to, I forgot 3 

what hotel it was, and everybody had a interview there. 4 

 After everybody had the interview, we had training 5 

courses after work hours.  That was at another hotel.  And we 6 

went through training of how they operate, how their rules 7 

and regulations were.  And after that, you kept -- every kept 8 

on -- nobody missed work.  Everybody keep on working.   9 

 So, on June of -- July of 2015, the 1st of July, they 10 

took over and we was employees of ITS.  Now, nobody missed a 11 

day.  Everybody kept on working. 12 

Q. And you mentioned that there was training, you were 13 

going through training by ITS.  Were you're still employed by 14 

Caliber when you did that training? 15 

A. Yes.  Yes, we did -- employed by Caliber.  The 16 

transition or the turnover phase didn't start until July 1st 17 

of 2015, so we were still employees of Caliber at the time.   18 

Q. And where you're still employed by Caliber when you 19 

found out that you would be hired by ITS? 20 

A. Yes.   21 

Q. When ITS became the employer, was there a change to the 22 

terminal manager at the Yard? 23 

A. Tony became a terminal manager and Lee became, I guess 24 

you would call, assistant manager.   25 
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Q. Okay, and when you said Tony, is that Anthony Lee?   1 

A. Yes.   2 

Q. And Lee, is that Leander Barrow?   3 

A. Yes.   4 

Q. What job title were you hired for at ITS? 5 

A. Crane operator and yard driver. 6 

Q. With respect to being a crane operator at ITS, did your 7 

duties change as to what they had been when you were a crane 8 

operator with Caliber? 9 

A. No, it stayed the same. 10 

Q. And with respect to your position as a yard driver at 11 

ITS, did your duties change from what you had been doing as a 12 

yard driver for Caliber?   13 

A. No, it stays the same.   14 

Q. And what kind of equipment did you use at ITS when you 15 

were working as a crane operator? 16 

A. They're called yard jockeys, yard trucks.  The company 17 

name is Cassidy, and that was the equipment the Yard driver 18 

used.  The cranes was called LeTurneaus and Tellers (ph.).  19 

They was owned by Norfolk Southern, but that's what we 20 

operated for the company.   21 

Q. And when you worked as a -- I believe you also said yard 22 

driver at ITS -- 23 

A. Yes. 24 

Q. -- what kind of equipment are you using then?   25 
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A. Same thing.  The equipment doesn't change.  It stays the 1 

same.  When the transition is happening, the company that 2 

takes over, they pretty buy the equipment that's already 3 

there or how you want to call it.  That equipment stay the 4 

same.  You just -- nothing's changed.  Everything stays the 5 

same, unless they want to bring their own equipment in.  But 6 

you will still use a yard drivers -- it will still be the 7 

same truck.  They may use a different -- the company name may 8 

be different on the side of it, that's it. 9 

Q. And did you work as a crane operator and a yard driver 10 

for ITS at the same time?  Is it something is switched on and 11 

off or were you at one time a yard jockey driver and then you 12 

became a crane operator? 13 

A. No, at the same time.  We -- if I didn't operate that 14 

day, I drove the truck.  But if -- or if the other operator 15 

didn't show up, I operated.  We just alternate days.  It was 16 

just two of us operating.  We only had two operators.  So, 17 

the days I didn't, I drove the truck.  The days I did, he 18 

drove the truck -- the days I operated.  So, we like -- we 19 

just alternated days.   20 

Q. What was your work schedule at ITS when you were first 21 

hired? 22 

A. My work schedule when I first started was Sunday and 23 

Mondays off.  They were my two days off.   24 

Q. And do you recall what times you worked?   25 
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A. Like I say, depended on training.  Sometime it'd be 4:00 1 

in the morning till 3:30, depending on how the training runs.  2 

It could be later.  5:30 could be the latest. 3 

Q. And was there any -- 4 

A. But -- 5 

Q. Oh, go ahead. 6 

A. I'm sorry.  And Saturdays was from 3:00 to 7:00.  I 7 

mean -- 8 

Q. Okay. 9 

A. -- excuse me, from 5:00 to 3:00.  I'm sorry.  5:00 in 10 

the morning -- 11 

Q. But the -- 12 

A. -- till 3:00 in the afternoon. 13 

Q. Was there any change to that work schedule during your 14 

employment with ITS?   15 

A. No, ma'am.   16 

Q. And can you describe a typical workday for you at ITS in 17 

the time period towards the end of your employment -- 18 

December 2018? 19 

A. Throughout the day, we'd go in, say, 4:00 in the 20 

morning.  We might have three tracks are stripped.  Could be 21 

80-some boxes altogether, total.  Depends on how much we got.  22 

We may take a early lunch, could be about 10:00, 10:30 or we 23 

could take a regular lunch, which will be about 12:00, one 24 

o'clock. 25 
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 After we finish stripping everything that comes in, then 1 

we'll start loading back, meaning whatever come through the 2 

gate throughout the day, we would load that back.  it could 3 

be two tracks.  Once we load it back throughout the day.  By 4 

that time, it's almost time to go home or getting close.  5 

If -- it depends on how many containers we have -- we may 6 

stay back a the later to finish up.  So, the rear going to be 7 

able to pull everything out and change it to where it got to 8 

go.  That's how -- pretty much our typical day.  And -- 9 

Q. Okay.   10 

A. -- that's how it was. 11 

Q. And you talked about we -- which employees were you 12 

working with? 13 

A. ITS at the time.   14 

Q. Right, but which employees that you work with?  Were you 15 

part of a crew or were you -- 16 

A. Oh, we were part of a crew.  It depends.  It could be 17 

four drivers, three drivers.  Depends on who had the day off 18 

or if somebody called off or something like that, somebody 19 

was sick.  It could be a crew of six, maybe -- between five 20 

and six people in a crew.  And it was only one shift, so.   21 

Q. Okay, and with ITS, which kind of employees were on your 22 

crew?  Do you remember their job titles?  Were they crane 23 

operators, yard drivers or something else?   24 

A. Yes, we had four drivers -- three drivers, two 25 
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groundmens, and the second operator would be that extra 1 

driver, as you would call it, or another -- he would be the 2 

extra driver.  So maybe depends on -- like I said, depends on 3 

who called me in or if somebody had the day off, they can 4 

range from three to four drivers -- two groundmens and one 5 

operator.  That was normal routine.   6 

Q. And were there certain employees in your crew that you 7 

worked with on a regular basis? 8 

A. Yes. 9 

Q. At ITS?  Okay.  Do you recall the names of those 10 

employees that you worked with in ITS on your crew?   11 

A. Yes.  Darryl Halsey, Vernon Cuffee, Ron Spencer, Earl 12 

Smith, Chris Lucas, Mark Keating and Ernest -- I forget 13 

Ernest last name, but Ernest.  That was a typical crew. 14 

Q. Okay, and who -- in that crew, who would have worked as 15 

a groundman?   16 

A. We -- somebody that was alternated or depends on who won 17 

it.  Ron Spencer was the groundman. 18 

Q. Okay. 19 

A. I can be the second groundman with him and then 20 

everybody else will be the driver and Darryl ; would be the 21 

operator. 22 

Q. All right, and then did you have any -- how did your 23 

team operate together, this crew that you're talking about at 24 

ITS?  25 
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 A. Once we find out what we have for the day, we 1 

communicate by radios in the truck of who grabbing what.  If 2 

we're stripping the train, the first person normally grabs 3 

the first container that comes off and everybody else will 4 

follow suit, but let that next person know, hey, I had this 5 

chassis. 6 

 And then they will follow suit and say, well, I got -- 7 

I'm getting this box for it, and that's how we communicate 8 

and let everybody know how we work -- going to work that 9 

track. 10 

Q. And at ITS, did your team work well together?  Were 11 

there any issues with the team you worked on at ITS? 12 

A. No, we worked really good.  It was routine.  We saw each 13 

other every day, so we knew how we worked.  It was fine. 14 

Q. And you also worked at H&M for a couple of months.  Were 15 

you on a team when you worked at H&M?   16 

A. Yes.   17 

Q. And who was on your team at H&M? 18 

A. After I got there, it was David Wade, Darryl Halsey, Ron 19 

Spencer and a couple of guys I don't remember their name 20 

because I never met them before, so I don't remember their 21 

name. 22 

Q. And what kind of job titles did these employees have 23 

that you worked with at H&M, your crew?   24 

A. Darryl, me and Darryl was the operator, crane operator.  25 
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Ron Spencer was the groundman and the young -- the other 1 

young guys was all yard jockeys.   2 

Q. And how did your team at H&M work together?   3 

A. Worked pretty good.  Just, when it was time to get the 4 

work done, we worked pretty good.   5 

Q. Were there -- 6 

A. No problems. 7 

Q. Okay.  Were there any differences in that crew versus 8 

the crew you had had at ITS in terms of how you got the work 9 

done and worked together?   10 

A. Yeah, it was -- yeah, they worked it kind of different, 11 

so -- because I think two of them had never done it, so they 12 

was learning.  As time was going, they were still learning, 13 

so it was a little different.   14 

Q. Okay, so it sounds like some of the members of your crew 15 

at H&M were not as experienced as your crew at ITS.  Is that 16 

what you're saying?   17 

A. Right, right.   18 

Q. When you worked for ITS, who did you report to?   19 

A. Tony Lee.   20 

Q. And what was Anthony Lee -- I'm sorry, is it Anthony 21 

Lee? 22 

A. Anthony Lee.  I'm sorry. 23 

Q. Okay. 24 

A. Because normally it's Tony.  I'm so sorry. 25 
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Q. Okay, so when you say Tony Lee, you're referring to 1 

Anthony Lee.  Okay. 2 

A. Yes. 3 

Q. And what was Tony Lee's title? 4 

A. His title was manager or terminal manager. 5 

Q. And you had -- it sounds like you had previously worked 6 

with Tony Lee; is that right?   7 

A. Yes.   8 

Q. About how many years in total would you say that you 9 

worked with Tony Lee at the Norfolk Yard? 10 

A. Twenty-one and a half, the whole time. 11 

Q. And at ITS, was there another manager or another 12 

supervisor? 13 

A. Leander Barrow. 14 

Q. Do you remember what Leander Barrow's title was at ITS?  15 

A. His job was somewhat like Tony, but he took over after 16 

Tony'd leave for the day.  Tony was only there for a certain 17 

amount of hours and then once he'd gone home, Lee ran it from 18 

that point to closing.   19 

Q. Had you previously worked with Leander Barrow at the 20 

Norfolk Yard?   21 

A. Yes.  22 

Q. And about how many years in total did you work with 23 

Leander Barrow at the Norfolk Yard? 24 

A. Twenty-one and a half, same -- whole time, same amount 25 
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of time. 1 

Q. And when ITS was the employer, where did Tony Lee and 2 

Leander Barrow work?  Where within the Yard did they work? 3 

A. In the main office where the gate clerks and the 4 

secretary was?   5 

Q. Okay, and you mentioned the secretary.  Do you remember 6 

her name, at ITS?   7 

A. Juanita.  And I can't remember the -- the first young 8 

lady that took over, but Juanita was the second one.   9 

Q. Okay, and focusing on the time towards the end of your 10 

employment with ITS, like December 2018 -- 11 

A. Yes. 12 

Q. -- who were the gate clerks that worked in that office 13 

with Anthony, Juanita and Leander? 14 

A. Ron Spencer, Michelle Clarke, Priscilla and there was 15 

two other people.  I don't remember their name.   16 

Q. During your workday at ITS, did you go into that office 17 

where the gate clerks and Anthony Lee and Leander worked?   18 

A. Yes, we had to go to get the paperwork for that track 19 

that we either going to strip or load.  They had to print it 20 

out.  So, if they didn't bring it to the break room, we had 21 

to go over there and get it.   22 

Q. And who would give you that paperwork at ITS? 23 

A. It could -- either one of them.  It could have been Tony 24 

Lee or Leander Barrow.  Either one could give it to us. 25 
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Q. Okay.  And were you going into that room to pick up the 1 

paperwork just one time during the workday?  Or did this 2 

happen a couple of times? 3 

A.  It's throughout the day, a couple of times throughout 4 

the day. 5 

Q. And where at the Norfolk Yard were you doing your work?  6 

Where were you spending your time? 7 

A. We would spend our time -- when we were not doing work, 8 

we're in the break room.  When we are doing work, we are 9 

on -- it could have three tracks.  It could be Track 1, Track 10 

2, Track 3, depending on where that car is scheduled at. 11 

 If there's a track that's scheduled and they want to get 12 

it out fast, it could be Track 3 because that holds the most.  13 

So, we try to do the biggest track first.  So, it would be 14 

Track 3 and that could take half an hour to an hour.  It 15 

depends on how many containers are on it. 16 

Q. Okay, and you've talked about operators, groundmen and 17 

yard drivers.   18 

A. Yes. 19 

Q. But were there any other employees who worked at the 20 

Norfolk Yard also working for ITS?   21 

A. Yes.   22 

Q. What kind of other employees?  What did they do? 23 

A. Frame mechanic, truck mechanic, trailer and chassis 24 

mechanic.  They were -- their building was next to ours, on 25 
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the left-hand side.  It sat in the corner.  And we have -- 1 

and we had a guy that would track up, may sure it was 2 

securely locked down.  And he had -- that was his position.  3 

I forgot what his position called, but he did that job.   4 

Q. Do you remember the names of any of those types of 5 

mechanics that you identified?   6 

A. Yes.  Sorry if I can't remember last names, but 7 

Jermaine, Marcus, Mark Keating, Mike McManus, Ray Young(ph.).  8 

Mike McManus, Jermaine and Ray Young was the trouble 9 

mechanics.  Mark Keating and Marcus was the chassis -- the 10 

truck mechanic and the crane mechanic.  That was their 11 

position.   12 

 And the young man that broke the track up, made sure it 13 

was secure, his name was Alan Young.   14 

Q. And where did Alan Young work?   15 

A. He worked in the main office where Tony and Lee, Leander 16 

Barrow.   17 

Q. Do you remember if any of your coworkers at ITS used 18 

nicknames?   19 

A. Yes, we -- I have one.  Darryl Halsey had one, Alan 20 

Young had one.  That's pretty much it.   21 

Q. Okay.  Do you remember Darryl's nickname?   22 

A. We called them Chop or Pork Chop.   23 

Q. Do you remember Alan's -- and this is Alan Young? 24 

A. Yes, we called him --  25 
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Q. Okay, do you -- 1 

A. we would call him -- I'm sorry? 2 

Q. Oh, go ahead.  What was his nickname?   3 

A. We would call him Big Al.   4 

Q. And how about you?  What did -- what nickname did the 5 

employees call you sometimes? 6 

A. Loaf or Short -- Shorty. 7 

Q. And during your workday, which employees did you have 8 

the most interactions with at ITS? 9 

A. Everybody -- Earl Smith, Ron Spencer, Darryl Halsey, 10 

Mark Keating, Vernon Cuffee, Ray Young.  We had every day, 11 

you know, we'd chitchat every day because we worked together.  12 

We was always together, so --    13 

Q. And was there a break room at the Norfolk Yard when you 14 

were employed by ITS?   15 

A. Yes.   16 

Q. Did you go to the break room?   17 

A. Yes, during lunch hour or if we didn't have nothing to 18 

do or if we had a slow moment, we would go in there and sit 19 

down and take a break until we got something else to do.   20 

Q. Do you know who the International Longshoremen's 21 

Association Local 1970, the ILA, do you know who that is?   22 

A. I do now, but when I first -- when I first heard of 23 

them, I didn't -- just knew a little bit, but I do now -- but 24 

I didn't at first.   25 
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Q. And when you worked at ITS, at the Norfolk Yard, did you 1 

ever see any officials or representatives of the ILA at the 2 

Yard? 3 

A. When I first saw them, it was around September 2018, I 4 

think it was.  Two young men came in and walked to the office 5 

and asked for Mike.  But Tony and -- Tony Lee and Leander 6 

Barrow told them that Mike was working at the moment.  I 7 

think it was around 10:00, 10:30.  We were going to lunch, 8 

and we saw the two young men's talking to Mike.  We didn't 9 

know who they were.  We thought Mike maybe had been in 10 

trouble, had gotten into trouble or something.  And that was 11 

the first time we saw them.  But we didn't know who they 12 

were. 13 

Q. And you said we.  Was anyone else with you? 14 

A. Yes, the crew -- we was on the track working, so it was 15 

Darryl Halsey, Ron Spencer, Earl Smith, me, myself, Ernest, 16 

Vernon Cuffee.  All of us was on the track, and we was 17 

working the track.  And we saw them come in through the gate.  18 

Q. And did you have any conversations with the officials of 19 

the ILA that day that you saw them there?   20 

A. No, ma'am.   21 

Q. Okay.  Did you have any conversations with Mike McManus 22 

about those officials that you saw that day?   23 

A. Yes, it was later at the lunch.  Mike gave me a call and 24 

asked me to meet him on the 23rd road, which is the back road 25 
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of the facility in the Norfolk Southern yard.  And he 1 

explained to me who they were and what they -- the agenda 2 

was.   3 

Q. And who were they?  What was your understanding?   4 

A. My understanding was Kevin Wallace -- Mr. Wallace was 5 

the representative of the ILA and Kevin Basnight was the 6 

president of 1970.  And to my understanding, they wanted to 7 

represent us.  And it came about because they -- we was doing 8 

a job they did and it had something to do with a certain 9 

amount of -- in a certain amount of miles of radius that they 10 

could come and do that.  And that what, to my knowledge, how 11 

that got started.   12 

Q. Did you get to meet any of those ILA officials?   13 

A. Yes.   14 

Q. And when -- approximately when did you get to meet them? 15 

A. First time I met them, we had a meeting at a pizzeria 16 

place in Portsmouth.  That was the first time of me, Mike, 17 

Chris, Ernest and Vernon -- that was our first time meeting 18 

them. 19 

Q. And how did you know to go to that pizzeria to meet with 20 

the ILA officials? 21 

A. Mike gets a call, gets the information to let us know.   22 

Q. And again, about what time period was this?  How soon 23 

after you saw these ILA officials at the Yard, did this 24 

meeting at the pizzeria take place?   25 
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A. Maybe a week or two?  I'm sure on that. 1 

Q. Did you attend any other meetings where the ILA 2 

officials were present? 3 

A. Yes.   4 

Q. And approximately how many do you recall attending?   5 

A. Six.   6 

Q. And do you remember approximately what time period these 7 

meetings were taking place or what time of year? 8 

A. It took place after work, around, maybe 5:00, 5:30, 9 

depends on if people was able to make it.  I'm not sure 10 

around what time, maybe the fall.  I'm not sure. 11 

Q. Okay, and what year would it have been?   12 

A. It would have been 2018.   13 

Q. And who else, other than the ILA officials, who else was 14 

attending these meetings that you went to? 15 

A. Me, myself, Ron Spencer, Darryl Halsey, Michelle Clarke, 16 

Mark Keating, Ernest, Chris, Lucas, Vernon Cuffee, Earl 17 

Smith.  I may be missing someone, may be missing one or two, 18 

but they were some of the people that were at the get-go. 19 

Q. And you said the first meeting was at a pizzeria 20 

restaurant.  Where did the other meetings take place that you 21 

attended?   22 

A. At the hall, at the Longshoremen Hall. 23 

Q. And do you recall the if the ILA kept track of who was 24 

coming to the meetings?   25 
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A. Yes.   1 

Q. And do you know how they kept that track?   2 

A. We had to sign our name and -- on it every meeting we 3 

had on -- they had a sheet that we signed and put our -- on 4 

so they could keep track of who came and who didn't or if 5 

anybody missed the meeting. 6 

Q. Okay.  And did you sign off on that sheet when you 7 

attended your meetings? 8 

A. Yes.   9 

Q. Did you sign a union card for the ILA to represent you 10 

at ITS?   11 

A. Yes.   12 

Q. Do you recall who gave it to you? 13 

A. Mike McManus. 14 

Q. And where were you when Mike gave it to you?   15 

A. It was at the pizzeria restaurant. 16 

Q. After you started attending these meetings with the ILA 17 

officials and your coworkers, did any of your supervisors, 18 

Anthony Lee or Leander Barrow, say anything at ITS to 19 

indicate that they knew about the meetings or about the 20 

Union?   21 

A. Yes, I think it was around the third meeting.  We had 22 

one -- we had a young gentleman by the name of David Wade 23 

attend that one meeting.  And right after that is when Tony 24 

found out what we were doing.   25 
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 He didn't see it, but everybody else that attended the 1 

meeting knew he was the only one that had to tell Tony 2 

because that was the only meeting -- that one, that was the 3 

only meeting he came to because he didn't even know we was 4 

having meetings at first.  And then when he chose to go to 5 

that one meeting, after that one meeting is when Tony kind 6 

of -- his demeanor kind of changed direction. 7 

Q. You said his demeanor changed? 8 

A. Yes.   9 

Q. Can you describe what change you noticed in Tony's 10 

demeanor? 11 

A. His attitude, how he acted towards us.  It was like a, 12 

he had acted like we -- it was a crime, what we was doing.  13 

You know, we -- that next day we came in and it was -- we 14 

have work to do.  Came in, had our little meeting there, 15 

safety meeting that morning, we asked him how much work did 16 

we have. 17 

 He wouldn't tell us and he was like, hey, ask Kevin 18 

Basnight how much feed we got.  And we was like, you know, go 19 

here, stop playing, you know, we brushed it off and we just 20 

like, come on, man, tell us.   21 

 So, in the end, he replied, well, like, you all get the 22 

meeting on -- you all trying to get the meeting to take over.  23 

And we was trying to tell him, you know, trying to get the 24 

Union to take over there and to represent us.  He started 25 
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blaming Mike for having the Union come down there.   1 

 We tried to tell him Mike didn't have anything to do 2 

with it.  They came on their own.  We tried to explain to him 3 

that he had met with them and talked to them.  So, his 4 

demeanor changed.  He basically was telling us we weren't 5 

supposed to better our life or allowed to be on his watch.  6 

In so many words, that's what he said.  So, I mean, you 7 

know -- 8 

Q. Okay 9 

 JUDGE STECKLER:  Mr. Jones, can you be a little more 10 

specific about what he said, not generalizing it for a 11 

moment? 12 

 THE WITNESS JONES:  Oh, okay.  Well, he -- after the -- 13 

 JUDGE STECKLER:  And if he used any cuss words, feel 14 

free to use them, because this is -- we want to get the most 15 

accurate transcript that we can.   16 

 THE WITNESS:  Okay.  Okay. 17 

 MS. EITZEN:  And that -- let me try -- oh, I'm sorry, go 18 

ahead. 19 

 THE WITNESS:  Okay, well, to be more specific, by that 20 

third meeting, we came in that next morning and we had a 21 

little briefing and we asked Tony, how much footers did we 22 

have.  He wouldn't respond.  So, we asked him again and he 23 

told us to ask Kevin Basnight. 24 

 We were like -- brushed it off like, okay, man, stop 25 
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playing.  What do we got, what do we got?  No, you all got 1 

the Union taking over.  You all go ask them.  Go ask them 2 

what you got.  I said, Tony -- well, everybody, like, Tony, 3 

it ain't like that. 4 

 It wasn't a argument.  So, Mr. Earl asked him, what's 5 

wrong with somebody trying to better their household and 6 

their livelihood so they can live a little better.  And Tony, 7 

that words was, not on his watch.  Do it some other time.  8 

That was his words.   9 

 So, we were like, well, what's wrong with that?  What's 10 

going on with somebody bettering their life?  Well, he told 11 

us we was going to get him fired.  He wasn't going to be able 12 

to pay for daughter's college.  And that pretty much was it. 13 

 It wasn't -- he wasn't talking to no one specific.  It 14 

wasn't, I'm going to get you today.  And I'm going to get you 15 

tomorrow.  It wasn't like that.  And then after that first 16 

little argument, I guess you want to call it, then he started 17 

taking on Mike.  We didn't heard nothing, but you could -- he 18 

would come in in the morning and he would go over to Mike's 19 

shop and with talk with Mike -- 20 

 JUDGE STECKLER:  Well, Mr. Jones, let me back up to this 21 

first conversation for a second. 22 

 THE WITNESS JONES:  Okay. 23 

 JUDGE STECKLER:  What time of the day was that?  Was 24 

that in the morning when you were reporting? 25 
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 THE WITNESS:  It was -- it would be in the morning, when 1 

we first get to work.  It would be around -- he would get to 2 

work -- Tony would get to work around 7:00, 7:30. 3 

 JUDGE STECKLER:  Okay.  And when you -- where were you 4 

all having this meeting? 5 

 THE WITNESS:  Well, we had this meeting, that little 6 

safety group, it would be in the break room.  That was where 7 

we sat every morning before we start work. 8 

 JUDGE STECKLER: Okay.  Ms. Eitzen, I'll let you pick up. 9 

 MS. EITZEN:  Thank you. 10 

Q. BY MS. EITZEN:  The safety meeting or briefing, is that 11 

something that you normally did at the start of the workday?  12 

Or was just a different kind of meeting? 13 

A. No, this was something we had to do every morning to 14 

make sure everybody was going to -- . 15 

Q. And who do you remember being present at this particular 16 

meeting where you heard these statements from Tony?   17 

A. Ron Spencer, Ernest Perry, Earl Smith, me, myself, 18 

Darryl Halsey, Vernie Cuffee, Mark Keating and David Wade.  I 19 

keep forgetting David Wade -- David Wade. 20 

Q. Do you remember how long the meeting lasted that day 21 

that Mr. Anthony Lee made the statement?   22 

A. The meeting -- they're normally 15, 20 -- 20 minutes.  23 

Depends on if anybody's got anything to add or subtract from 24 

that situation.  It took -- it probably took 10, 15 minutes.  25 
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And then after that, we kind of went off the record.  And 1 

that's when Tony made those remarks, so -- or saying what he 2 

had to say. 3 

Q. When Tony -- Anthony made those remarks, did you say 4 

anything in response to Anthony?   5 

A. No, ma'am. 6 

Q. You also mentioned, I believe you said he was -- you saw 7 

him huffing on Mike.  Who is -- is that right?   8 

A. Mike was a trailer mechanic and Mike was their -- was 9 

the young man that Kevin Basnight and Mr. Wallace talked to 10 

first. 11 

Q. Okay. 12 

A. They was -- he was the reason why they were there.  He 13 

was the reason why it all got started.  But Mike wasn't -- 14 

Mike didn't call them.  They came to him. 15 

Q. And this is Mike McManus? 16 

A. Yes.   17 

Q. Were you able to hear what Anthony Lee and Mike McManus 18 

were talking about in this particular interaction?   19 

A. No.  No, ma'am.  It was added, you could see it, but you 20 

couldn't hear because it was at a distance.   21 

Q. What could you say that made you describe it as huffing?  22 

What were you seeing?   23 

A. Him pointing his finger at Mike.  You could -- and him 24 

throwing his hands and stuff like he was in a big argument, 25 
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but by us being so far apart, that's all you could see.  You 1 

couldn't hear it.  And this was almost every when he -- once 2 

he heard about the Union.  3 

Q. Did Mike McManus tell you anything about these 4 

interactions? 5 

A. He used to tell us -- he would come over there and tell 6 

us Tony was fussing with him, told him he's going to get him 7 

fired and Mike would be the reason why his daughter wasn't 8 

going to go to college and stuff like that.  That was a 9 

ongoing thing.  That was his thing every day towards Mike. 10 

Q. And who did you hear -- I'm sorry, who told you that?  11 

Who did you hear that from? 12 

A. Mike McManus. 13 

Q. Okay. 14 

 JUDGE STECKLER:  Mr. Jones, when you were observing 15 

Mr. Lee and Mr. McManus about how far away were you?   16 

 THE WITNESS:  I don't know the distance.  It was far 17 

enough, but you still could see it.  I've been -- to be 18 

honest with you, I couldn't give you the footage.  I don't 19 

know how far it is. 20 

 JUDGE STECKLER:  Could you give an estimate through 21 

trailer length? 22 

 THE WITNESS JONES:  It could be maybe 10 feet, maybe 5 23 

feet because where they would stand and we could stand on 24 

the -- on our building -- our building had a porch.  We could 25 
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stand on that porch and see it.  That's how -- it was far, 1 

but it was close enough to see. 2 

 JUDGE STECKLER:  And where were they when they were 3 

arguing? 4 

 THE WITNESS JONES:  They was at his shop. 5 

 JUDGE STECKLER:  Allegedly arguing.  At the mechanic 6 

shop? 7 

 THE WITNESS JONES:  Yes, ma'am.   8 

 JUDGE STECKLER:  Okay, Ms. Eitzen, sorry for the 9 

interruption.   10 

 MS. EITZEN:  Thank you.   11 

Q. BY MS. EITZEN:  And so, they were at the mechanic shop.  12 

Where were you? 13 

A. Standing -- we'd be at the break room standing outside 14 

along the porch. 15 

Q. And so, just to clarify, is the break room the building 16 

where the break room is, is that connected to the mechanic 17 

shop?  Or is it two different places? 18 

A. It's connected to the mechanic shop.  It's got a 19 

connection in between our building, but it's still connected 20 

to the mechanic shop.  You just had to go over there -- when 21 

we needed something we had to go there to them.   22 

Q. Do you recall a time if there was a time when the 23 

National Labor Relations Board came to the job site at ITS to 24 

conduct a secret ballot election for the employees of ITS? 25 
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A. Yes.   1 

Q. Okay.  Now, before that election, do you recall if 2 

Anthony, we made any asked anyone, any particular employees 3 

about the Union? 4 

A. They asked two employees had they heard about the Union, 5 

had they heard information about the Union, and both 6 

employees said no.  One was David Wade and one was Mark 7 

Keating. 8 

Q. Were you present when Anthony Lee asked David Wade and 9 

Mark Keating those questions?  How did you hear about this?   10 

A. I wasn't around when he asked Mark Keating.  Mark -- he 11 

asked Mark and Mark told me him -- he didn't know nothing.  12 

But Mark came back and told us that. 13 

 When I heard him talk to David Wade, he called Wade a 14 

lying m-f'er.  And but we'd been -- Tony and ourself was 15 

having a conversation when I heard that. 16 

Q. Okay, let me break it down for a minute.  So, the 17 

interaction with Mark Keating, you did not hear that 18 

conversation between Anthony Lee and Mark Keating, right? 19 

A. No, ma'am. 20 

Q. Okay.  And you said Mark Keating told us -- who is "us?" 21 

 MR. FITZGERALD:  Objection, hearsay. 22 

 MS. EITZEN:  At this point, Your Honor, I was asking who 23 

was there but not -- I think the substance kind of came in 24 

already. 25 
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 JUDGE STECKLER:  I'm going to allow it just for 1 

explanation.  It's not for the truth of the matter, whether 2 

he was or wasn't involved.  It's that he had a -- he's 3 

reporting that he had a conversation. 4 

 MS. EITZEN:  Mr. Carlos, you can answer the question of 5 

who was present when Mark made these statements. 6 

 THE WITNESS JONES:  Me, Earl Smith, David Wade, Ron 7 

Spencer -- the normal crew.  We was -- he said it wasn't like 8 

it was a big deal.  He came and told us.  It wasn't like we 9 

listened to it, but we were like -- we asked him what Tony 10 

said to him.  He said to him, he told us -- he said he 11 

told -- 12 

 MR. FITZGERALD:  Objection, this calls for hearsay.  13 

He's describing the matter that -- what she's telling him and 14 

offering it as the truth of the matter. 15 

 MS. EITZEN:  I think it was going beyond the question, 16 

Your Honor.  But I can move on to the next. 17 

 JUDGE STECKLER:  Okay.  Okay, please. 18 

Q. BY MS. EITZEN:  Where -- just where did it happen? 19 

A. It happened outside the break room. 20 

Q. Okay. 21 

A. From the office building to our break room.  They was 22 

in-between those buildings.   23 

Q. Okay, now, with respect to conversation involving David 24 

Wade and Anthony Lee, were you present for that conversation?  25 
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A. Yes.  1 

Q. Where were you?   2 

A. We was in the office.  Me and Tony was discussing what 3 

he had done towards me earlier.   4 

Q. Okay, and what -- was this before the NLRB election or 5 

after the NLRB election?   6 

A. This is before.   7 

Q. Okay, and you were in Anthony Lee's office; is that 8 

right?   9 

A. Yes. 10 

Q. Okay. 11 

A. In the main office, in the main -- 12 

Q. And what were you and Anthony Lee talking about?   13 

A. I asked him why he shook his head at me.  He told me he 14 

was shaking his head at me.  He was shaking his head at the 15 

fact that we was having the election.   16 

Q. Okay, so was this the day of the election then?  I'm 17 

confused about the time. 18 

A. The morning of the election.   19 

Q. Okay, so this is the morning of the NLRB election? 20 

A. Yes.   21 

Q. And you are an Anthony Lee's office.  Okay, and did 22 

Anthony Lee respond when you asked him why he was shaking his 23 

head at you?   24 

A. He told me it was because we -- because of the election.  25 
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That's what he told me it was because of the election.  It 1 

had nothing to -- he told me it had nothing to do with me.  2 

It had -- it was all about the election, that the process of 3 

us trying to get the Union to represent us. 4 

Q. Okay, how did David Wade come into this conversation?   5 

A. Standing in the doorway and the doorway was open.  David 6 

Wade was coming towards the doorway to go out, and he told 7 

David Wade he was a lying m'f-er.  And to my knowledge at 8 

that time, Mr. David Wade then didn't understand what he 9 

meant, didn't know what he was talking about.   10 

Q. Okay.  And again, you know, as the judge told you 11 

earlier, even though they're curse words, I would like you to 12 

say what it was.  Did he say m-f'er or did he other words?   13 

A. He called him a lying motherfucker.  Excuse my French.  14 

I'm so sorry. 15 

Q. What happened after that?  Did the conversation continue 16 

or did it end?   17 

A. No, we -- they continued.  Said what he had to say and I 18 

left or we left for that day.  It wasn't no big issue.  He 19 

said what he had to say and that was that. 20 

Q. Okay.  And you were saying he is David.  Is it -- did 21 

David Wade talk or was it Anthony Lee talking? 22 

A. Anthony Lee talking. 23 

Q. Okay.  Did you hear David Wade say anything in response?   24 

A. Oh, he -- when Tony called him a lying motherfucker, he 25 



842 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

was like, what -- like if he didn't know what he was talking 1 

about.  And he kept on going.  I guess he was going to his 2 

car but he kept going.  They didn't have general conversation 3 

after that.   4 

Q. Okay, and how long would you estimate the conversation 5 

with Anthony Lee in his office that day?  How long did that 6 

take?   7 

A. About ten minutes. 8 

Q. All right, I'm going to ask you now about the day of the 9 

NLRB election. 10 

A. Okay. 11 

Q. It sounds like that conversation was the same day as the 12 

election, right? 13 

A. Yeah. 14 

Q. Do you recall approximately when that election took 15 

place?  What months or a year?   16 

A. It was November.  I do know -- I don't know the year, 17 

but I do know it was November. 18 

Q. Okay.  Were you working the day of the election?   19 

A. Yes, I was driving the hostler. 20 

Q. Okay.  And do you remember what time of day the election 21 

took place?   22 

A. I want to say in the morning, around, a little after 23 

around 10:30 or 11:00, something like that. 24 

Q. Did you have any role in the election that day?   25 



843 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes.   1 

Q. What was your role? 2 

A. Preserve the election while representing union. 3 

Q. And where were you when you were doing that, that job of 4 

representing -- 5 

A. In the break room. 6 

Q. And is that where the election was being conducted?   7 

A. Yes, ma'am.   8 

Q. And who else was in that break room during the time of 9 

the election?   10 

A. Marcus.   11 

Q. And do you remember Marcus' last name?   12 

A. No, I do not.   13 

Q. Okay, what was his job?   14 

A. He was observing and representing the ITS, the company. 15 

Q. Okay.  Was anybody else present in the room with you and 16 

Marcus?   17 

A. Yes.   18 

Q. And who? 19 

A. You. 20 

Q. Okay, and what was my role at that election?   21 

A. To perform the election, to give the instruction on how 22 

the election going to work, what we're supposed to do and how 23 

everything's going to work.   24 

Q. Okay.  And did you vote in the election?   25 
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A. Yes.   1 

Q. So, the conversation that you had with Anthony Lee in 2 

his office, was that before you served as an observer at the 3 

election or was it after this time of voting in the election?  4 

A. It was after. 5 

Q. Okay.  Were you present for the counting of the ballots 6 

after the election?   7 

A. Yes.   8 

Q. Do you remember if anybody else was present for the 9 

counting of the ballots?   10 

A. Yes.   11 

Q. Who else do you remember being there? 12 

A. Marcus and you. 13 

Q. Do you recall the outcome of that election? 14 

A. It was -- I think it -- 17 to 2 or something like that, 15 

17 to 2. 16 

Q. And you already described the conversation with Anthony 17 

in his office.  I'm not going to ask you about that, but did 18 

you have any other conversations or interactions with Anthony 19 

Lee that day after the election?   20 

A. No, it was before the election and after that -- . 21 

Q. And when the election ended and the ballots were 22 

counted, where did you go?  Did you stay at the Yard?   23 

A. Yes, we were still at work.  We -- my time -- we were 24 

still working.  That -- so, we had to finish that work.   25 
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Q. The day of the election, did Anthony Lee make any 1 

statements about physically harming you that you heard?   2 

A. I was told before the election, the day of the 3 

election -- 4 

 MR. FITZGERALD: Objection, hearsay because you're -- who 5 

told you this. 6 

 MS. EITZEN:  Okay, but -- 7 

 JUDGE STECKLER:  Mr. Jones? 8 

 THE WITNESS: Yes. 9 

 JUDGE STECKLER:  Did Mr. Lee say anything directly to 10 

you? 11 

 THE WITNESS:  No, ma'am.  No, ma'am. 12 

Q. BY MS. EITZEN:  And I'm just going to ask, who told 13 

you -- not what they told you, but what are the names of the 14 

employees who told you something? 15 

A. Spencer, Ron Spencer told me. 16 

Q. Okay.  Did you have any physical interaction or conflict 17 

with Anthony Lee the day of the election?   18 

A. No, ma'am.   19 

 MR. FITZGERALD:  Objection. 20 

 JUDGE STECKLER:  Too late. 21 

Q. BY MS. EITZEN: After -- 22 

 MR. FITZGERALD:  Well, that was asked and answered but 23 

he'd already answered the question, so. 24 

Q. BY MS. EITZEN:  After the election, did Anthony Lee say 25 
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anything to you or did you hear him say anything about the 1 

results of the election?   2 

A. No.   3 

Q. And in the days after the election, did Anthony Lee say 4 

anything about the job, your job at ITS? 5 

A. He told us he was going to have the last laugh.  That's 6 

what he told us.   7 

Q. Where were you when you said that? 8 

A. We was at work. 9 

Q. And with respect to the date of the election, how much 10 

after the election was that statement made?   11 

A. Oh, it -- a couple of months, it may be about a month 12 

later.   13 

Q. Okay, and did he -- he said he was going to have the 14 

last laugh? 15 

A. Yes.   16 

Q. Is there anything else?  Did he say anything else?   17 

A. No. Didn't really know. 18 

Q. Do you remember what your last day of work was at ITS? 19 

A. January 23rd, 2019. 20 

Q. When did you become aware that ITS was not going to be 21 

your employer at Portlock Yard anymore? 22 

A. When they came to the facility and let us know that they 23 

was leaving anyway because of the -- they wasn't making 24 

enough money.  They told us they had asked the railroad for a 25 
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raise, I guess, a contract raise, and they wasn't going to 1 

get it. 2 

 But they said -- they told us there was leaving anyway.  3 

But that was not the only facility that they were going out 4 

of.  Q. And who told you that?   5 

A. A representative of ITS.   6 

Q. And did you know that person's name?   7 

A. No, I don't.   8 

Q. And how was this communicated to you and the employees?   9 

A. He told us direct.  We was in a room and all is was in 10 

the break room.  And he broke it down to why they was leaving 11 

and so forth.  He did it hisself.  He was all -- including 12 

Tony and Leander Barrow, we was all in the break room. 13 

Q. Do you remember if this meeting in the break room, did 14 

this happen after the NLRB election or do you think it 15 

happened before the NLRB election?   16 

A. I think the second one happened after, you know.  I 17 

think the second one was after the election.   18 

Q. Okay.  And there was another one before the election as 19 

well with ITS? 20 

A. Yes. 21 

Q. Okay, and the second one, what was the topic of that 22 

meeting? 23 

A. Well, once we heard they was leaving on the first 24 

meeting, we kind of then didn't really understand it, what 25 



848 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

they meant, what, you know, was they taking part of it or 1 

was -- they was taking the trailing part or was they leaving 2 

it generally.  We didn't understand it.   3 

 So, they came back.  He came back and had a second 4 

meeting where we could have that understanding of what he 5 

meant.  And he definitely told us they was leaving anyway, 6 

due to them not making enough money.  And he told us it had 7 

nothing to do with the election or none of that.  He just 8 

told us they was leaving because they was not making enough 9 

money.   10 

Q. Did you know who the new company was going to be?   11 

A. No, ain't nobody knew who the new company was.  We 12 

hadn't seen nobody come in the Yard.  We hadn't -- nobody 13 

knew nothing at the time. 14 

Q. On your last day of employment at ITS, did you work your 15 

regular hours that day?   16 

A. Yes.  17 

Q. Was there anything different about the work you 18 

performed on that last day with ITS? 19 

A. Nothing different.  Tony just asked us to clean our 20 

lockers out. 21 

Q. Okay, and that's Anthony Lee? 22 

A. Yes.   23 

Q. Had you been ever asked to do that before in any other 24 

transitions and employer that you went through? 25 
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A. No, ma'am. 1 

Q. And you said he asked us.  Did you hear him ask anybody 2 

else to clean out their lockers?   3 

A. He told -- when he said -- when I said us, it was Earl, 4 

Mr. Earl, Darryl Halsey, me, myself, Ron Spencer, Earnest 5 

Perry, Vernie Cuffee -- the crew for that day, which ain't 6 

but one crew -- everybody that worked that day. 7 

Q. Okay.  And did you, in fact, clean out your locker that 8 

day?   9 

A. Yes.   10 

Q. And did you see if the other employees cleaned out their 11 

lockers as well?   12 

A. Yes.   13 

Q. And that last day of work at ITS, did you have any 14 

communications with Anthony Lee about what would happen the 15 

next day, whether you were to report back to the Yard or not?   16 

A. We asked him, what time do you want us to show up the 17 

next day.  When we were there, he told us he would get back 18 

with us and let -- text us and let us know what time. 19 

 Mr. -- and Mr. Earl actually showed up at 4:00, our 20 

normal hours.  And he told us to come back at 8:00. 21 

Q. Okay, so this -- you and Mr. Earl showed up the next 22 

day, the day after your last day at ITS? 23 

A. Yes.   24 

Q. And about what time did you show up? 25 
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A. First time was 4 o'clock that morning. 1 

Q. Okay, and then what happened?  What -- did you go to the 2 

Yard? 3 

A. He told -- yes, but we didn't -- where he told us to go 4 

back home and come back later, around 8 o'clock.   5 

Q. Okay, and who told you to come back around 8 o'clock? 6 

A. Tony Lee. 7 

Q. Okay.  Did you in fact, return when Mr. Lee told you to, 8 

at around 8 o'clock?   9 

A. Yes, I did.   10 

Q. Where did you go when you returned to the Yard?   11 

A. Went to the main office. 12 

Q. And was there anybody in the main office when you went 13 

there?   14 

A. Tony Lee.  When I pulled up, Leander Barrow, Alan Young 15 

was outside.  Tony Lee and the owner of H&M was in the office 16 

with -- .  He told -- he gets a piece of paper and an 17 

application and told us we could go to the break room and 18 

fill the application out.   19 

Q. Okay, and who gave you the piece of paper and the 20 

application? 21 

A. Tony Lee. 22 

Q. And you said you saw Tony Lee with the owner.  Did you 23 

know that person?   24 

A. No, I did not.   25 
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Q. Do you know his name?   1 

A. No, I don't -- I did not. 2 

Q. And the owner of what company?  Do you know?   3 

A. H&M. 4 

Q. Okay, and what makes -- why do you say he was the owner?  5 

A. Tony told us he was the owner. 6 

Q. Okay.  And you saw Leander Barrow that day.  What was he 7 

doing?   8 

A. At that point, he had just got there. 9 

Q. Okay. 10 

A. He had just pulled in right before I did. 11 

Q. What about Alan Young?  Where did you see him?   12 

A. Alan Young was getting in the work truck to be ready to 13 

go to load a truck up.   14 

Q. And after Anthony Lee gave you the application, he told 15 

you to go to the break room? 16 

A. Yes, to fill the application out. 17 

Q. Okay.  Did you, in fact, go to the break room? 18 

A. Yes, I did -- me and Mr. Earl and I think two more 19 

people showed up. 20 

Q. Okay, and who else do you remember being in the break 21 

room when you were there that day?   22 

A. Michelle Clarke and Ron Spencer was the other two people 23 

that showed up after me and Earl did. 24 

Q. Did you fill out the application when you were in the 25 
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break room?   1 

A. Yes.  2 

Q. And what did you do with the application after you 3 

filled it out?   4 

A. Put it on Tony's desk because he was not yet, so I put 5 

it on the desk. 6 

Q. When you put it in Tony's desk, was that in the same 7 

break room or did you have to leave the break room and go to 8 

another part of the Yard? 9 

A. Well, we had to go back to the main office and put it on 10 

the main office desk where he'd sit there. 11 

Q. Okay.  And I'm going to show you an exhibit.  I'm going 12 

to show you General Counsel's Exhibit 16.  Okay, hold on one 13 

second.  Do you see it on your screen?   14 

A. Yes.  15 

Q. Okay, are you able to read it or do you want me to zoom 16 

in a little bit more?   17 

A. That's fine.  I can read it all.   18 

Q. Okay, so there's a few -- there's several pages on the 19 

document.  I'm going to go scrolling through and I'm going to 20 

just -- I'm going to ask you about your -- the handwriting 21 

that you see on the paper and whether you recognize the 22 

document.  Do you recognize the handwriting that's on this 23 

first page?   24 

A. Yes.   25 
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Q. And whose handwriting is that? 1 

A. That's mine. 2 

Q. And here's the second page.  Do you recognize the 3 

handwriting on this page?   4 

A. Yes. 5 

Q. And whose handwriting is that?   6 

A. My handwriting. 7 

Q. And there's a little bit of -- yep, there's some 8 

handwriting on the third page.  Do you recognize the 9 

handwriting here?   10 

A. Yes.   11 

Q. Is this also your handwriting?   12 

A. Yes, ma'am.   13 

Q. Okay, do you see the signature here on the fourth page? 14 

A. Yes. 15 

Q. Okay, do you recognize that signature?  16 

A. Yes, that's my signature. 17 

Q. Is that yours?  Okay. 18 

A. Yes, ma'am. 19 

Q. And here is the fifth page and the sixth page also has 20 

some handwriting on it.  Do you recognize that?   21 

A. Yes.   22 

Q. Is that also your handwriting?   23 

A. Yes.   24 

Q. Okay, and this is the -- I believe this is the final 25 
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page, the seventh page.  Okay, let me go back to the top.  1 

So, do you recognize this document?   2 

A. Yes.   3 

Q. What is it? 4 

A. There was an application that was handed to us.   5 

Q. Okay, and is this the application that you that you 6 

filled out the day that you were at the Norfolk Yard?   7 

A. Yes.  8 

Q. Okay.  Were you asked to fill out any other documents as 9 

part of the application process?   10 

A. No.   11 

Q. Was that application form the only one that you 12 

received, the only document you filled out?   13 

A. Yes.   14 

Q. Were you given any instructions on what the next step of 15 

the hiring process would be? 16 

A. After we filled the application out, he told us he was 17 

going to let us know when he heard something or when to come 18 

back or if we would be able to be hired or not. 19 

Q. Okay, and who said that? 20 

A. Tony Lee. 21 

Q. At the time you submitted that application in January of 22 

2019, did anybody give you an interview or ask you questions 23 

about the application?   24 

A. No, filled the application out, put it on Tony's office 25 



855 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

desk and I pretty much went back home.   1 

Q. Okay, and you said Tony wasn't at his desk when you 2 

dropped it off?   3 

A. No, he was out in the Yard.  He wasn't at the desk. 4 

Q. That application that you submitted in January of 2019, 5 

did you hear back from anyone at H&M about that application? 6 

A. No.   7 

Q What did you do after you filled out the application and 8 

put it on Tony's desk?   9 

A. I left and went home. 10 

Q. And did you see anybody working at the Norfolk Yard the 11 

day you were there to fill out the application?   12 

A. Some new faces that I didn't recognize.  I saw Alan 13 

Young, Juanita and Leander Barrow and Tony the day I did 14 

that. 15 

Q. What do you remember seeing Alan Young doing at the 16 

Yard? 17 

A. Riding the truck with the handheld computer. 18 

Q. And what do you remember seeing Juanita Williams doing 19 

at the Yard that day?   20 

A. She was sitting at the desk where she -- when she was 21 

the secretary.   22 

Q. And what did you see Leander Barrow doing at the Yard 23 

that day?   24 

A. He had just came in.  He had just pulled up and just 25 
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came in. 1 

Q. After you submitted the application in January of 2019, 2 

did anyone from each of them contact you about working for 3 

H&M? 4 

A. No.   5 

Q. Did you make any inquiries about the status of your 6 

application at H&M? 7 

A. No.   8 

Q. Why not?   9 

A. Because two other people would be here and Tony to them 10 

but they said they hadn't heard nothing. 11 

 MR. FITZGERALD: Objection.  That calls for hearsay. 12 

 JUDGE STECKLER:  Ms. Eitzen? 13 

 MS. EITZEN:  I think it's not for the truth of the 14 

matter.  It's just, why didn't he ask about the application 15 

status.   16 

 JUDGE STECKLER: Yeah, it goes the state of mind.  17 

Continue. 18 

 MS. EITZEN:  Mr. Jones, you can explain why you didn't 19 

ask about the status of your application. 20 

 THE WITNESS JONES:  Oh, because two of the employees 21 

said they did and they hadn't got a response for that.  So, 22 

that was the reason why I didn't. 23 

Q. BY MS. EITZEN:  Now, did H&M offer you a job at another 24 

time?   25 
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A. Yes.   1 

Q. And when did you start working for H&M approximately? 2 

A. In November 2019.  And I worked up to September of 2020.   3 

Q. Okay, and how did you become aware of a job opening in 4 

November of 2019?  How did it come about that you were hired 5 

by H&M at that time?   6 

A. Through Darryl Halsey and Leaner Barrow, which is the 7 

manager now, said they needed help.  They were short-handed 8 

and they needed help.  They needed another operator and I 9 

reapplied and I was hired.   10 

Q. Okay and that -- was Darrell Halsey working for H&M 11 

before you were hired. 12 

A. Yes, he was already -- 13 

Q. And do you know what his title was?   14 

A. He was crane operator. 15 

Q. And what was Leander Barrow's position at H&M at the 16 

time that you started working there?   17 

A. Terminal manager. 18 

Q. Was Anthony Lee working for H&M when you started working 19 

there in November of 2019? 20 

A. No, ma'am. 21 

Q. Do you know what happened to Mr. Anthony Lee?   22 

A. I was told he had passed away.   23 

Q. Did you fill out another application when you started 24 

working for H&M in November of 2019?   25 
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A. Yes, I did.   1 

Q. Did you take any other steps as part of the hire process 2 

after filling out that application?   3 

A. After I filled out the application, I had to take a drug 4 

screen and do a background check. 5 

Q. What job title were you hired for at H&M? 6 

A. Crane operator. 7 

Q. And were your duties as a crane operator when you were 8 

hired by H&M, were they different than the crane operator 9 

duties you had performed with ITS.   10 

A. No, ma'am. 11 

Q. Did you receive any training when you started working 12 

for H&M?   13 

A. No, ma'am.   14 

Q. Are there any differences in the work that you were 15 

performing for ITS and the work that you performed for H&M as 16 

a crane operator?   17 

 JUDGE STECKLER:  I'm sorry, Mr. Jones, you cut out. 18 

 THE WITNESS: Oh, I'm sorry.  She -- I was thinking 19 

that -- she asked me, has the work changed and I told her, 20 

no, ma'am, it didn't. 21 

 MS. EITZEN: Okay. 22 

Q. BY MS. EITZEN:  What kind of equipment did you use at 23 

H&M as a crane operator?   24 

A. I used the Teller.  They got a crane called the Teller. 25 
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Q. The Teller, does that refer to the company, like the 1 

brand of the crane? 2 

A. Yes, it's the brand of the crane. 3 

Q. Was the crane different from the one you had operated at 4 

ITS?   5 

A. No. 6 

Q. And were there -- 7 

 JUDGE STECKLER:  Any change in the model?   8 

 THE WITNESS:  No, the model stayed the same.  It was 9 

TAVC -- .  The model stayed the same. 10 

Q. BY MS. EITZEN:  And when you started working for H&M, 11 

were any other employees also crane operators like you?   12 

A. Yes, Darryl Halsey. 13 

Q. And did you and Mr. Halsey operate cranes at the same 14 

time or did you alternate?   15 

A. We alternated.   16 

Q. Okay, and when did you get to operate the crane at H&M?   17 

A. If he called me in, it would be the days he called in.  18 

Or if he didn't feel like operating, they can be -- my days 19 

was Tuesday through Saturday and his days was Sunday through 20 

Friday. 21 

 But if he's tired or if I'm tired, one of us will 22 

take -- we'll do it during the weekday.  We will alternate 23 

during the weekday. 24 

Q. And when you were not operating the crane at H&M what 25 
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were you doing? 1 

A. I drove the Yard truck. 2 

Q. What was your work schedule?  What times did you work at 3 

H&M?   4 

A. Well, when I got there, we started at 5:30 to 3:30, 4 5 

o'clock.  Saturdays it was 7:00 till -- 7:00 in the morning 6 

till 3:30. 7 

Q. And when you were first hired by H&M, what was your rate 8 

of pay?   9 

A. Once you -- $17.81. 10 

Q. And that's per hour? 11 

A. Yes. 12 

Q. Do you remember if there was any change to that rate of 13 

pay during your work at H&M? 14 

A. After my 90-day, I got a raise, after my 90-day 15 

probationary period. 16 

Q. Do you remember what the rate was after you got the 17 

raise?   18 

A. It was $18.82, something like $18.52 or $18.82. 19 

Q. Who did you report to when you worked at H&M?   20 

A. Leander Barrow. 21 

Q. Did you report to any other officials?   22 

A. No, he was the only one. 23 

Q. Was Leander -- oh, I'm sorry, strike that.   24 

 You had mentioned earlier when you went to fill out the 25 
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application back in January, that you saw Alan Young working 1 

for H&M.  When you were later hired by H&M in November of 2 

2019, was Alan Young still working at H&M?   3 

A. Yes.   4 

Q. Do you know what his title was at that time?   5 

A. He was supervisor at the time. 6 

Q. And you also mentioned that earlier you saw Juanita 7 

working for H&M.  Was Juanita still working when you were 8 

hired in November of 2019? 9 

A. Yes.   10 

Q. Do you know what her title was? 11 

A. She was still the secretary. 12 

Q. First hired to work for H&M, did you recognize any of 13 

the employees?   14 

A. One. 15 

Q. And who is the one that you recognized? 16 

A. Well, trash that -- two.  Darryl Halsey and David Wade 17 

was the two I recognized. 18 

Q. Okay, and you said that -- 19 

 JUDGE STECKLER:  And, wait a minute.  Was Mr. Young -- 20 

but you recognized Mr. Young also, didn't you? 21 

 THE WITNESS:  Yes, and Mr. Young, yes, ma'am.  I'm 22 

sorry. 23 

Q. BY MS. EITZEN:  And you said that you already -- you 24 

said Darryl was a crane operator, correct?   25 
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A. Yes.   1 

Q. Okay, do you know what David Wade was, what his job was?   2 

A. He was a yard jockey.  He was the Yard driver. 3 

Q. Were there any other yard jockeys for H&M when you were 4 

there?   5 

A. Yes, it was three more, but I don't know their names.  6 

They was new to me. 7 

Q. Okay, so had you worked with any of those three 8 

previously at ITS or any of your other companies that you 9 

worked for in the Yard?   10 

A. No.   11 

Q. Were there any mechanics working for H&M when you -- at 12 

the time that you were working for H&M?   13 

A. Two. 14 

Q. Do you recall who they were? 15 

A. Jermaine and Marcus.  Jermaine was driver mechanic and 16 

Marcus was crane mechanic and truck mechanic. 17 

Q. And had you previously worked with Jermaine before H&M? 18 

A. Yes, at ITS. 19 

Q. Okay, but did you work with Jermaine and Marcus on a 20 

regular basis at H&M, on a daily basis?   21 

A. Yes, they was there every day except for the weekend --.   22 

Q. Where did your Jermaine and Marcus work at H&M?   23 

A. Marcus worked right beside us in the frame mechanics 24 

shop and Marcus was right beside him at the trailer shop. 25 
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Q. And then where were you spending your time at H&M, your 1 

workday? 2 

A. In the break room.  3 

Q. In the break room? 4 

A. Yeah. 5 

Q. What were you doing when you were in the break room for 6 

H&M?   7 

A. We would have lunch and when we had down time, that's 8 

where we would sit. 9 

Q. Okay, and when you were not in the break room, what part 10 

of the Yard were you at when you were working for H&M?   11 

A. I was in the main yard either loading or stripping 12 

whatever track they could get some paperwork for. 13 

Q. And when you are working for H&M, do you know if there 14 

was a union that represented the employees? 15 

A. Yes. 16 

Q. And do you know what union? 17 

A. I think was Teamsters 208. 18 

Q. How did you find out that Teamsters represented the 19 

employees of H&M at the Yard? 20 

A. When you get hired, they give you some pamphlets about 21 

the company and the Union.  And they let you know it's not 22 

something you have to do.  You can join if you want to and 23 

you don't have to if you don't want to. 24 

Q. And who said that to you?   25 
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A. Some of the employees. 1 

Q. The employees? 2 

A. Mm-hmm. 3 

Q. Did you get to meet any of the officials or 4 

representatives of the Teamsters?   5 

A. I met one representative, but I don't know his name.  He 6 

came in one day because he had brought them chicken.  And we 7 

just briefly spoke to each other, and that was it.   8 

Q. And you just told him that one day during the time you 9 

worked at H&M? 10 

A. Yes.   11 

Q. Did you become a member of Teamsters?   12 

A. No.   13 

Q. And are you still working for H&M?   14 

A. No, ma'am.   15 

Q. How did your employment with H&M end? 16 

A. It ended okay.  I just found another job that's a little 17 

better.   18 

Q. So, were you terminated by H&M or did you make the 19 

decision to quit your work at H&M? 20 

A. I made the decision to quit. 21 

 MS. EITZEN:  Okay, I don't have any further questions 22 

for Mr. Jones.  Thank you. 23 

 JUDGE STECKLER:  Well -- 24 

 MR. ESDERS:  I just have one question to clarify. 25 
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DIRECT EXAMINATION  1 

Q. BY MR. ESDERS:  Mr. Jones, Ms. Eitzen asked you a 2 

question about the Union election that you were involved in 3 

while it was still ITS.  When she asked you the results, you 4 

said it was 17 to 2.  Could you clarify, was that 17 to 2 in 5 

favor of the employees becoming represented by ILA 1970 or 6 

against? 7 

A. Yes.  Yes, yes.   8 

Q. I'm sorry, yes, if was in favor of ILA 1970? 9 

A. Yes, sir.  10 

Q. Okay. 11 

 MR. ESDERS:  Thank you, that's all. 12 

 MR. FITZGERALD:  Your Honor -- 13 

 MS. DUVALL:  Your Honor, I think you're on mute. 14 

 JUDGE STECKLER:  Sorry.  Mr. Fitzgerald? 15 

 MR. FITZGERALD:  Are there Jencks statements for this 16 

witness? 17 

 MS. DUVALL:  Yes, I'm sending it to you right now.  It's 18 

one affidavit, seven pages in length. 19 

 MR. FITZGERALD: Okay, can you give us a few minutes to 20 

review that, please? 21 

 JUDGE STECKLER:  Yes, we'll go off the record for 15 22 

minutes.  But during that time, Mr. Jones -- 23 

 THE WITNESS:  Yes, ma'am. 24 

 JUDGE STECKLER:  You can get up, walk around, snack, 25 
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water, et cetera.  Just please don't discuss your testimony 1 

with anybody during this time.  Okay?  And we'll come back in 2 

15 minutes.   3 

 THE WITNESS:  All right.   4 

 JUDGE STECKLER:  Okay, thank you, sir.   5 

 Off the record. 6 

(Off the record from 2:26 p.m. to 2:44 p.m.) 7 

 JUDGE STECKLER:  Okay, Mr. Fitzgerald, you may inquire. 8 

CROSS-EXAMINATION 9 

 BY MR. FITZGERALD:  Mr. Jones, my name is Brandon 10 

Fitzgerald, and I'm an attorney for H&M in this matter.  How 11 

are you now?   12 

A.   I'm doing okay. 13 

Q.   Okay.  I'm going to share my screen briefly and ask that 14 

you -- or I'll walk you through a document briefly, okay?  15 

Let me know when you see it.  Here it comes. 16 

A.   Yes, I see it. 17 

Q.   You can see it?   18 

A.   Yes, sir. 19 

Q.   Okay, great.  Can you tell me what the top line of text 20 

that you can see so we can all understand that we are on the 21 

same page and can see the same information?   22 

A. Yes, I see Case 05-CA-241380.  On the right, it's H&M 23 

International Transportation, Inc. 24 

Q. Okay, perfect.  Just making sure that you can see what I 25 



867 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

can see.  Is that large enough for you to be able to see it 1 

and read it?   2 

A. Yes, sir.   3 

Q. Okay.  Oh, you're working on a computer.  That's right.  4 

I thought you might have been working on a cell phone. 5 

A. No, I'm on a laptop.   6 

Q. Okay, and then at the bottom of this page 1 or page 7 

marked Number 1, there are initials.  Are those your 8 

initials? 9 

A. Yes, sir.   10 

Q. Okay, and you wrote those, right?   11 

A. Can you repeat that? 12 

Q. You wrote those, correct? 13 

A. Yes, sir.   14 

Q. And here at the bottom of page marked Number 2, there -- 15 

I see some initials.  Did you write those initials? 16 

A. Yes, sir.   17 

Q. And here in the bottom of the page marked Number 3, 18 

there's three more initials.  Did you write those initials? 19 

A. Yes, sir.   20 

Q. At the bottom of page marked Number 4, you see more 21 

initials.  Are those yours and did you write them? 22 

A. Yes, sir.   23 

Q. At the bottom of page marked Number 5, more initials.  24 

Are those yours? 25 
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A. Yes, sir. 1 

Q. You wrote them?   2 

A. Yes, sir.   3 

Q. At the bottom of page marked Number 6, more initials.  4 

Are those yours? 5 

A. Yes, sir.   6 

Q. And you wrote them? 7 

A. Yes, sir.   8 

Q. And here on the next page, which I believe is page 7, I 9 

see a signature.  Is that your signature? 10 

A. Yes, it is.  Yes, sir.   11 

Q. Okay.  And are those your initial at the bottom?   12 

A. Yes, sir.   13 

Q. Okay.  Do you recognize this document?   14 

A. Yes, sir.   15 

Q. What is it?   16 

A. It's the affidavit everything that happened, that we 17 

talked about in this whole matter, I would guess. 18 

Q. Okay, and that's true and accurate? 19 

A. Of what I -- 20 

Q. Excuse me? 21 

A. Of everything, that I see it. 22 

Q. Okay.  And is it a true and accurate copy of that 23 

statement, as far as you know?   24 

A. As far as I know, yes.   25 
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Q. Okay.  All right, thank you.  I'm going to stop sharing 1 

for right now.  We'll go back to that a little bit. 2 

A. Okay. 3 

Q. You testified that you started to work at the Norfolk 4 

Yard, and I'm going to call it the Norfolk Yard, for TBM, 5 

right?   6 

A. Yes.   7 

Q. And in total, you worked there for 21 and a half years; 8 

is that right?   9 

A. Yes, sir. 10 

Q. Okay.  And for a variety of employers, and we'll go 11 

through those.  Did you work 21 years straight? 12 

A. Yes, only thing changed was the contractors, that's it.  13 

I worked 21 straight total. 14 

Q. Okay, you never you never had another employer in the 15 

meantime in the middle of that? 16 

A. I worked two jobs but on that vicinity, it was straight, 17 

never left and came back.   18 

Q. Okay.  Why did you work a second job?   19 

A. Part-time I worked at AAA and then again at Dollar Tree 20 

warehouse. 21 

Q. Okay.  Approximately -- 22 

A. That's when -- 23 

Q. Pardon me? 24 

A. That's when work got slow for a moment. 25 
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Q. Approximately when did you work for AAA? 1 

A. Oh, man, it's -- I don't remember the dates.  I probably 2 

there maybe two or three months.  I'm not sure how long -- I 3 

don't even remember the dates on it because I didn't stay 4 

that long.   5 

Q. Do you recall who was the owner or the operator of the 6 

Yard when you worked for AAA? 7 

A. Yeah, Tony was.  When I started at AAA Tony was. 8 

Q. Okay, and to be clear, I don't -- I wasn't asking about 9 

your manager, but who was -- was it TBM, was it Caliber or 10 

was it ITS?  Do you know who was running the Yard then?  11 

A. Oh, the first time it was Caliber, when I first went 12 

part-time.  It was Caliber.  And Tony was the operation 13 

manager at the time.  It was Caliber, both companies, 14 

because, like I said, then they didn't do it that long.  It 15 

was just for that short period of time because work was slow. 16 

Q. Okay.  So, both when you worked for AAA and for Dollar 17 

Tree, it was during the time you were employed by Caliber, 18 

right? 19 

A. Yes, sir.  Yes, sir.  20 

Q. Okay.  What happened -- and you had slowed down at the 21 

Yard? 22 

A. Yes.  During the wintertime, sometimes work slows down, 23 

at a certain time of year work slowed down.  And we either 24 

try to get overtime or some of us just had to buckle up and 25 
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get a second job for a short period of time. 1 

Q. Okay, so it was during the winter slowdown when you 2 

would find another job to help supplement your income? 3 

A. Yes, sir. 4 

Q. Okay.  You were talking, when you are working for TBM, 5 

you were talking about the process that led to the -- hold 6 

on, strike that. 7 

 When you started at TBM, you were a gate clerk, right? 8 

A. Yes.   9 

Q. And you were a gate clerk for the entire time that you 10 

were at TBM, right? 11 

A. Yes.  Yes.   12 

Q. Okay.  And you were talking about a transition period 13 

between TBM and Caliber.  And you mentioned that there was a 14 

process that they followed when the terminal went out for 15 

bid.  And you mentioned that there is a meeting, that there 16 

was a meeting at the terminal.  Do you recall that? 17 

A. Not at the terminal.  I guess at the railroad facility 18 

because we don't meet nobody until after they had a meeting 19 

and decide on a bid.  We -- company come through.  You -- say 20 

you had a company, you could come through and see how 21 

everything worked.   22 

 But we still don't know if you're going to be the owner 23 

or the other, next company owner or we don't know until after 24 

that process happened, after they had the bid and whoever 25 
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wins it, the we'll find out who the owner of the company is.  1 

Because after that, maybe a day or two or so they will come 2 

in, theyself, and talk to us and, you know, ask us what we 3 

think and how everything worked. 4 

 Most of us always hold -- we keep a job because we never 5 

knew that the project would be other than what we went 6 

through prior to the transition.  And when I was with TBM to 7 

Caliber, that was my first time ever going through that.  8 

But, like I said, it was a smooth transition.   9 

 They got so many days to get you, prepare you and 10 

interview you or whatever, so when it comes to do transition, 11 

though, we continue to roll, we continue to where it's not -- 12 

they won't have to stop and talk to you and like that.  I 13 

mean, that was my first experience, so.   14 

Q. Okay.  Let me ask you some questions about that.  It 15 

sounds like so the railroad was having meetings with bidders 16 

and they would walk them through the Yard.  Is that what 17 

you're saying? 18 

A. Yes, sir.  19 

 MS. EITZEN:  Objection.  In terms of time period, what 20 

time period? 21 

Q. BY MR. FITZGERALD:   We're currently talking about when 22 

you were at TBM, moving over to Caliber, you witnessed a 23 

meeting between the railroad and what -- who you thought were 24 

bidders for the contract; is that right?   25 
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A. We didn't have meetings.  We'd see the people that comes 1 

in.  It's they take -- there's a group of people coming in to 2 

see how the facility ran and see how we work because we'll be 3 

out there working when they come in.  We just know they 4 

people to come see the facility and see how it ran. 5 

 We don't know who they are.  We don't know if they going 6 

to be the next contractor.  We don't know none of that until 7 

later on.  We just know they're coming in.  We just know 8 

they're business people coming in to see how we work.   9 

Q. Right, and, okay, they're just trying to see -- and at 10 

some point after that, you learned who the successful bidder 11 

was, right? 12 

A. Right.  After they do all that and they have bid on the 13 

contract then, like I say, a couple of days later, so the 14 

person that actually wins, that person or that owner that 15 

manager they have or send will come down, you know, talk to 16 

us and try to figure out who we are, how we work, you know, 17 

what we think about it.  And, like I said, most of -- just be 18 

open and praying we keep our job. 19 

Q. Okay.  And in that process, Caliber won the bid, right, 20 

and took over from TBM? 21 

A. Right. 22 

Q. Okay.  Do you know if Caliber had other intermodal 23 

operations across the country at that point in time?   24 

A. When they first started, we heard they had a auto 25 
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facility.  They shipped cars out of -- I think was in 1 

Franklin or somewhere to that nature.  And they just happened 2 

to get our facility.  As far as I know, they just shipped 3 

cars, is what I was told.  I'm not sure how Caliber really 4 

came about.   5 

Q. Okay, and did you know -- when you learned that, were 6 

you told -- were they shipping cars on rail cars or were they 7 

shipping cars over the road? 8 

A. Oh, rail cars.  They would use NS rail cars.  They was 9 

doing a job for NS, I guess we would say. 10 

Q. Okay.  And you testified that when you move to Caliber, 11 

you started as a yard driver, right?   12 

A. Yes.   13 

Q. So, from TBM to Caliber, you applied and you moved from 14 

a gate clerk role to a yard driver role; is that right?  15 

A. Yes. 16 

Q. Okay.  Did you take someone's yard driver job when you 17 

were hired by Caliber?   18 

A. No, we -- everybody stayed.  Nobody's position changed.  19 

Somebody might have quit or we just -- they just add you to a 20 

crew because at that time we was a crew of two -- two shifts.   21 

 So, you would be on the shift -- they would stick on a 22 

shift.  So, that's how they -- they would stick your with 23 

their crew and you would need to be on first shift or second 24 

shift.  So, it was like that.   25 
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 But that don't -- they didn't last long because we ended 1 

up -- work had got so slow that we were going down to one 2 

crew, one shift, period. 3 

Q. Okay, so did you have two crews at TBM? 4 

A. No, we actually had three at the time.  When I first 5 

started at TBM, it was three, I didn't know nothing about the 6 

facility.  I was new to it.  I was new to the whole job.  7 

When I got there, they had three at the time.   8 

Q. Okay.  And then you switched over -- the terminal 9 

switched over to Caliber and it moved from three to two? 10 

A. To two, right. 11 

Q. Okay. 12 

A. That lasted for a while.  And like I said, when work got 13 

to slow, the second shift dropped off and was just one. 14 

Q. Okay. 15 

A. And it stayed like that. 16 

Q. So, over time, it sounds like the amount of work being 17 

done at the Yard slowed down; is that right?   18 

A. Yes.   19 

Q. Okay. 20 

A. The railroad lost (ph.) work, due to the terminals.  The 21 

terminal was just built and then a few upgrades to the sum 22 

tunnels and stuff then, so it kind of took some of the work 23 

from us. 24 

Q. What terminals were built? 25 
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A. Not terminals -- oh, VIG, which is probably a couple of 1 

years old now.  But it's over here in Portsmouth, not too far 2 

from where I live.  That was one of the terminals that was 3 

built.  Some of the work went there.  Some of the work went 4 

to NIT, which was already established, so forth.   5 

Q. So, is it fair to say the size of the Yard based on the 6 

amount of work being done got sold over time, then? 7 

A. Yeah.  The yard -- the size of the Yard stayed the same.  8 

The work just slowed down a little bit because, you know, but 9 

everything else, the facility and all that stuff stayed the 10 

same. 11 

Q. Yeah, and I don't mean the size, like the dimensions and 12 

how big the actual tracks are. 13 

A. Right. 14 

Q. That stays the same, just the amount of work, right? 15 

A. Right, right, right.   16 

Q. Are those terminals at the port, do you know? 17 

A. Say that again? 18 

Q. The terminals you mentioned, the ones that work moved 19 

to, are those terminals at the port? 20 

A. Yes, yes.   21 

Q. Okay.  As time went on and the amount of work -- some of 22 

the work was moved to those other terminals that you were 23 

mentioning, did your crew get smaller? 24 

A. Not at Caliber.  When ITS came, we lost a few people -- 25 



877 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

not much, but we lost a little bit of people when ITS took 1 

over. 2 

Q. Okay, so when you said in your prior testimony that no 3 

one missed work when Caliber changed over to ITS, that's not 4 

true.  Some people lost their jobs, right?   5 

A. No, no, no, no, no, no, no, no.  Nobody lost their job.  6 

Nobody -- if you left, you quit, that was it.  Nobody got 7 

fired.  Everybody rolled over, same amount of people.  8 

Everybody rolled over.  You kept your job.  9 

 Nobody -- unless you quit because it was not 10 

something -- you had to really make a major mistake for you 11 

to get fired or something like that.  Because the work wasn't 12 

hard.  It was routine.  You knew you did the same thing every 13 

day.  So, if you quit, that was on you.  If you got fired, 14 

you really, really, really either had to fail a drug screen 15 

or got fired for doing something major. 16 

Q. And so, help me understand.  Now, you said the crew got 17 

smaller because there was less work to do, but no one lost 18 

their job? 19 

A. No, people quit, went on to do a different job because 20 

of the money, because it was slow, because sometimes you 21 

would get sent home there.  So, some people couldn't stay -- 22 

stick with it.   23 

Q. And that was a natural process, people wouldn't be 24 

working and so they would just not come back; is that right?  25 
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A. Right.  If you, say, I might work a full day today.  1 

Tomorrow, he might ask me, do I want to go home early or say, 2 

hey, I may need to go home because there ain't enough work to 3 

keep you all day.  It was that type of situation. 4 

Q. Okay, meaning, so the crew got smaller from Caliber to 5 

ITS, right? 6 

A. Yes.   7 

Q. Okay.  And is it smaller today, with H&M?  Or when you 8 

were employed by H&M was it smaller than when you employed by 9 

ITS? 10 

A. Oh, it was a whole lot smaller. 11 

Q. Okay, how much smaller? 12 

A. ITS -- well, ITS, it was -- you could average four to 13 

five -- four drivers to three, right now, you might -- they 14 

have three and that's it.  You got the operator and then you 15 

got the groundsman.  To my understanding, I think they just 16 

hired someone to help run Spencer -- because when I speak to 17 

Spencer, we keep in touch.  But it's smaller.  When I was 18 

there, it was smaller, so -- 19 

Q. So, just to clarify what you just said, you said that 20 

when you were at ITS you had three to four drivers at a time, 21 

right?  But that was a rotation, correct?   22 

A. Right.   23 

Q. Okay, and when you were at H&M, there was just three 24 

drivers, period, right? 25 
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A. Right, right.   1 

Q. Can you tell me how many drivers there were at ITS, 2 

total?   3 

A. Oh, okay.  Total of six, maybe eight.  Depends on -- 4 

because we had some guys that did other things, that could 5 

drive as well. 6 

Q. But you were a crane operator, but you could drive too, 7 

right? 8 

A. Right, right.  But you still -- 9 

Q. Were you -- go ahead. 10 

A. Go ahead with what you was going to say. 11 

Q. I was going to ask whether you were considering yourself 12 

as a driver in that six to eight?   13 

A. Yes, I'm counting myself.  I'm counting myself. 14 

Q. Okay.  So, I mean, I guess, let's be clear.  Toward the 15 

end of your employment at ITS -- I want to understand the mix 16 

of folks you had, okay?  How many -- I know you did crane 17 

operators, but how many crane operators would you have? 18 

A. Two.  I would be one and Darryl Halsey would be the 19 

other.  We only had two at the time. 20 

Q. Okay.  So, excluding you or Darryl, because we're kind 21 

of counting you as crane operators right now.   22 

A. Right. 23 

Q. So, how many drivers did you have?   24 

A. Five.  It'd be five drivers. 25 
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Q. Five drivers?  Okay. 1 

A. Yes. 2 

Q. Okay, do you -- 3 

A. And that's -- 4 

Q. Go ahead. 5 

A. Keeping in mind, even though we only have five drivers, 6 

one of them may help the ground even though he was there as a 7 

driver, he would have to ground.  So, that would break it 8 

down to four. 9 

Q. Okay. 10 

A. Eight person, six.  Sorry.  It depends on the timeframe 11 

they came off.  It would be six on there at one given time.  12 

They would all come in different times, but once they were 13 

all together, it would be six. 14 

Q. Okay.  I want to make sure my notes are right.   15 

A. Okay. 16 

Q. You got two operators, five drivers, one groundsman -- 17 

A. Right. 18 

Q. -- groundsperson, six to eight clerks.  Do you know how 19 

many folks worked in maintenance?   20 

A. Maintenance was three, I believe.   21 

Q. Okay.  And I know what's broken down into -- some folks 22 

did chassis maintenance and some folks did truck maintenance, 23 

right? 24 

A. Right, you had two that did crane and tractor 25 
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maintenance, and you had three that did chassis and trailer 1 

maintenance. 2 

Q. Hold on, let me make sure.  You said there were three 3 

total and you said two did crane and tractor maintenance. 4 

A. Right, they was -- 5 

Q. And -- 6 

A. -- considered -- they was mechanics, but they were 7 

just -- their job was to work on the crane and the truck.   8 

Q. Okay.  And you said they would drive the trucks? 9 

A. The other -- yes, sir.  Yes, sir.  10 

Q. Okay.  All right.  And then I thought you said -- it 11 

might have been me misunderstanding you -- I thought you said 12 

you had three chassis maintenance folks, but you only had one 13 

chassis maintenance person, right? 14 

A. No, we had -- it three.  It was three, or two, give or 15 

take.  But it was three when they -- actually, when I first 16 

started, it was three.  When I first started it was three. 17 

Q. So, when ITS started and took over from Caliber, there 18 

were three folks working on chassis, right? 19 

A. Right, right. 20 

Q. What about when ITS left? 21 

A. Two, it was two.   22 

Q. Okay, so you had four folks in maintenance when ITS 23 

left -- two doing truck and crane, two doing chassis? 24 

A. Right. 25 
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Q. Okay.  That's -- just going back to your math, two 1 

operators, side drivers -- okay.  When you were working at 2 

H&M, how many crane operators were there?   3 

A. Counting me or not counting me? 4 

Q. I don't want to double-count you, so let's put you right 5 

where you want to put you. 6 

A. Okay.  Well, when I started with H&M, we were just one 7 

and I made the -- . 8 

Q. Okay, so you were number two? 9 

A. Right. 10 

Q. And how many -- and I know there were docked times.  At 11 

least, I believe there were times that you worked in the Yard 12 

driving.  How many of pure drivers were there? 13 

A. Before I got there, it was four. 14 

Q. Four?  And how many groundsmen were there? 15 

A. One. 16 

Q. One?  How many gate clerks were there?  Do you know? 17 

A. Maybe four.  I'm not sure.  Maybe four. 18 

Q. Okay, and how many maintenance folks were there? 19 

A. Four.  No, actually, wait.  Scratch that.  Marcus -- my 20 

-- three.  Marcus was the only truck and crane mechanic.  He 21 

was the only one at the time when I started.  And then it was 22 

Jermaine and some other guy was the truck mechanic.  So, at 23 

three, I guess you would say three in the maintenance 24 

department. 25 
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Q. All right, and I just want to make sure I understand. 1 

A. Right.   2 

Q. I don't know that I've learned this, but you listed a 3 

number of folks a couple of times during their -- your time 4 

there.  I just want to understand who sit in those positions 5 

at ITS.   6 

 The two operators were you -- 7 

A. And Darryl. 8 

Q. And Darryl? 9 

A. Right. 10 

Q. Who were the drivers? 11 

A. Earl Smith, Vernon Cuffee, Mark Keating, Chris Lucas 12 

would be the other drivers. 13 

Q. Hold one.  One, two, three, four -- that's -- you just 14 

listed four.  Earl, Vernon, Mark, Chris Lucas.  You said 15 

there were five drivers.  Is there someone else who's 16 

missing? 17 

A. You got to count me.  If I don't operate, I'm that extra 18 

driver. 19 

Q. Right, but we said we weren't going to count you as a 20 

driver, right? 21 

A. Yes. 22 

Q. You were considered a crane operator.  And I'm not 23 

trying to trick you.  I'm just trying to get your people 24 

sitting in the operations. 25 
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A. Yeah. 1 

Q. What about David Wade?  Where did he land? 2 

A. He was a driver too. 3 

Q. Okay.  He was a driver -- .  4 

A. Yes.   5 

Q. Okay, and then who were the groundspersons? 6 

A. Ernest, and you had -- Ron wasn't considered a permanent 7 

groundman, but he did do the work. 8 

Q. What did Ron do otherwise? 9 

A. Gate clerk. 10 

Q. Okay.  Oh, so he was both.  He did the shared duties?  11 

Okay.   12 

A. Right, right.   13 

Q. Okay.  All right, and then, so for gate clerks, that was 14 

an accident.  You said you had six of those.   15 

A. Yes.   16 

Q. You had Ron.  Who else? 17 

A. Michelle Clarke, Priscilla.  I don't know the other 18 

three names.  It was a young man and two other ladies.   19 

Q. Okay.   20 

 JUDGE STECKLER:  Sorry, when did Michelle Clarke work 21 

there? 22 

 THE WITNESS:   Michelle started with Caliber, I want to 23 

say?   24 

 JUDGE STECKLER:  When you came back to H&M, was she 25 
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there? 1 

 THE WITNESS:  No, no.  I don't -- the young ladies they 2 

have now, I don't know none of them.   3 

Q. BY MR. FITZGERALD:  You had said there was six.  You 4 

have Ron, Michelle, Priscilla.  Was Alan a gate clerk? 5 

A. He could to the duties, but he was, with ITS, he was 6 

considered a TSO person.  He's the person that broke the 7 

tracks up and made sure they were superior.  That was with 8 

ITS. 9 

 With H&M, he was considered, I guess, a supervisor.  I 10 

guess he was under Lee, Leander Barrow, I guess, for H&M. 11 

Q. Okay, when you say TSO, I don't know what that means.  12 

What does that mean?   13 

A. He's the person, if a train come in overnight or in the 14 

morning, when we get there in the morning, he's the person 15 

that put all the information in so we would be able to get it 16 

on a shoot, to be able to see it.  If he doesn't do that, we 17 

can't do our job.   18 

 His job is to put it in the -- keep a track-up, as we 19 

call it, write a track-up.  It would be sent to the computer.  20 

Then he would go and print it out and it would be formatted 21 

for us to be able to understand it so we could be able to 22 

pull the right chassis for the right container. 23 

Q. And is that like your schedule of work -- that would be 24 

almost? 25 



886 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yeah.  Something like that.  Yeah.   1 

Q. Would that -- could also be called load planning? 2 

A. Yes, that's -- yes.   3 

Q. Okay.  All right, now have a better understanding of 4 

what you meant.  Thank you.  Okay.  And then you said there 5 

were two other gate clerks and you don't recall who those 6 

folks were, right?   7 

A. No.  The gate clerk is someone I didn't know them.  They 8 

was all new to me -- started to do it. 9 

Q. Okay.  Can we do the same thing for H&M, please?  10 

There's two operators.  And that would be you and Darryl, 11 

right, when you returned? 12 

A. Right.  And they have four other drivers. 13 

Q. Who were they? 14 

A. David Wade and three of the other young men.  I didn't 15 

know them. 16 

Q. And you never learned their names while you were there? 17 

A. They had nicknames, but their real names, no I didn't. 18 

Q. All right, what were their nicknames? 19 

A. Tiny, JC and I guess Ray, Ray, Ray Black or something 20 

like that, one of the young men that was there when I 21 

started. 22 

Q. And then one groundsperson, who was that at H&M? 23 

A. That was JC was also did the groundwork, even though he 24 

was considered a driver. 25 
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Q.  Okay, so you didn't have a designated groundsperson at 1 

H&M? 2 

A. No, not when I got there, no. 3 

Q. Later was there one? 4 

A. Later, Ron Spencer came and he was designated a 5 

groundsman. 6 

Q. When Ron got hired, he became groundsperson?   7 

A. Yes. 8 

Q. Okay.  And then I believe you said -- just skipping, you 9 

said in maintenance there was Marcus who do truck and crane, 10 

right, at H&M when you got there -- 11 

A. Yes. 12 

Q. Jermaine -- 13 

A. Jermaine and -- 14 

Q. -- chassis -- 15 

A. -- did the chassis.  I don't know the young guy he had 16 

with him, but he had a couple of however you want to call it, 17 

but he was over there with him. 18 

Q. All right, and then gate clerks.  Did you know the gate 19 

clerks at H&M when you joined?  20 

A. No, I didn't know them when I got there.   21 

Q. But you said there was like four of them, you said, I 22 

think? 23 

A. Yes, two, three ladies and one guy. 24 

Q. Okay, thank you.   25 
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A. Mm-hmm. 1 

Q. You said earlier that you worked on the same crane when 2 

you were at -- through your time, right?  That crane didn't 3 

change? 4 

A. The first two times, they were the same, but it was a 5 

different name.  When the railroad bought them, that's the 6 

only time when they changed.  When they brought these -- the 7 

two that are there now, they brought them.  That's the only 8 

time it changed.  Like at first two was Teller, called 9 

Teller.  The last two are called -- let me -- the first two 10 

were called LeTurneau.  And then the two they got now is 11 

called Teller.   12 

Q. Okay.  So, there's two cranes now, right?   13 

A. Yes. 14 

Q. Or at least when you were there last, let's me clear for 15 

the record. 16 

A. There was two when I was there last. 17 

Q. Okay.  And they were -- those are the railroad's cranes, 18 

right?  That's their cranes, that's what you're saying?   19 

A. Yes, sir.  Yes.   20 

Q. When you worked at ITS, how did your team work together?  21 

Did it work well together? 22 

A. Yes, we worked in unison.  'Cause we'd been together so 23 

long, it was every day you're mentoring, you're learning 24 

this, you know, learning the spreads (ph.).  And we all 25 
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worked the same.  We pretty much could read each other's 1 

minds, if you would say, almost because we had been together 2 

so long.   3 

Q. Okay.  Were there any -- so you worked together very 4 

well, you were saying.  Were there any conflicts that you had 5 

or you noticed?  Where there any employees with which you had 6 

disagreements during your employment at the Yard?   7 

A. I mean, you would have your normal fussing, but as far 8 

as -- blowout, no.  If I'd, say -- I might have said a joke 9 

or something, and then you might not had to have liked it, 10 

somebody would have a argument to that of sort.  But other 11 

than anything else, no.   12 

Q. Okay.  Did you ever notice anything like that, a big 13 

blow up?   14 

A. No, not -- no, not really.  No, sir.   15 

Q. Okay. 16 

 JUDGE STECKLER:  Are we just talking about coworkers, or 17 

are we talking about with management? 18 

 MR. FITZGERALD:  Ah, anything.   19 

 THE WITNESS:  I mean, you would have you normal -- even 20 

with management, which everybody had their normal day of 21 

fussing because they didn't like something, but it wasn't 22 

like a serious matter.  It was pertaining to work, but it 23 

wasn't no personal issue, that's what I'm getting at.  We 24 

never had a personal issue.   25 
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Q. BY MR. FITZGERALD:  Okay, so when you say someone's 1 

fussing with each other, and you don't find that to be a big 2 

deal? 3 

A. No, because it -- the fussing could be because I was -- 4 

maybe might have been lazy that day and he felt like he was 5 

doing all the work, something like that.  It wasn't because 6 

you did something or told somebody else something they didn't 7 

do out of the -- it wasn't nothing like that.   8 

Q. Okay.  What happens, and I'm not -- I'm using that as an 9 

example, but what happens when someone's being lazy on a 10 

particular day? 11 

A. Reach management and let him know and usually he'll go 12 

talk to them and let us settle everything out.  We -- and we 13 

go back to work like nothing happened.   14 

Q. And I apologize, I think the video cut out for just a 15 

second.  You said -- did you say that you would let 16 

management know?   17 

A. Yeah.  We would go -- Tony, at the time, was the 18 

manager.  We would -- will let him know and he would talk to 19 

that person and it would go like nothing happened.  We would 20 

continue to work with.   21 

Q. Okay. 22 

A. I -- yeah? 23 

Q. No, did that happen a lot? 24 

A. No, it didn't, no, it -- no, no. 25 
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Q. Okay.  Were certain employees more lazy than others? 1 

A. I mean, you had maybe one or two.  I wouldn't say 2 

everybody.  Maybe one or two.   3 

Q. Who were you thinking of when you said one or two? 4 

A. Vernon Cuffee was one.  And then David Wade was -- he 5 

would be considered the other one. 6 

Q. Okay.   7 

A. And it was not a everyday thing.  I guess they had their 8 

moments they just didn't feel like working.   9 

Q. I understand that.  What about -- would there be any 10 

other things that would lead to -- between employees? 11 

A. No, we would joke.  That was it, and we'd joke and 12 

get -- if Michelle joked, somebody didn't like it, them two 13 

might get into it, might fuss or something for a few minutes.  14 

After that, that's it.   15 

 I mean, we -- me, myself, I stayed to myself.  I didn't 16 

really joke with nobody because I didn't -- that was not a 17 

place to do that.  I was more about work and work only.  I 18 

might laugh another person joke, but far as me getting into 19 

jokes and stuff, I didn't want to do that. 20 

 Darryl joked sometimes.  Chris Lucas joked sometimes.  21 

Mr. Earl might joke or something like that, but it wasn't a 22 

constant thing.  They weren't constant things, so --  23 

Q. Would you ever get fussy or would you fuss at employees 24 

if they show up for work? 25 
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A. No.  No.  No.  Because you didn't have to because if 1 

somebody didn't show up, you would try to call somebody to 2 

come take their place.  That actual that might have had a day 3 

off, we would try to call them and see if they want to come 4 

in. 5 

Q. Okay.  So, you tried to get coverage.  What happens 6 

during that time period when you're trying to get coverage?   7 

A. We just -- we go to work.  We go ahead and keep on 8 

working.  If we -- 9 

Q. Didn't that make your job -- doesn't that make your job 10 

harder? 11 

A. It makes it for a long day because without that extra 12 

person, stuff don't get done as fast.  So, you try to fix it, 13 

but if you can't, you just keep on working and you get 14 

through it the best way you can.   15 

Q. Did that ever impact whether or not a train got out on 16 

time, if someone didn't show up on time? 17 

A. Yes, sometimes, yes.  Yeah, it did.  If we get a late 18 

start because we're sitting and waiting for that extra person 19 

to show up.  Yeah, it did.  Sometimes it did.   20 

Q. Okay.  Would Leander or Tony or Leander ever talk to you 21 

if that happened? 22 

A. Yeah, he would have a meeting and let us know, hey, 23 

guys, you're cutting into the time for us to get the train 24 

out.  Or he might talk to that individual person, letting 25 
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them know, hey, you might be coming in a little too late too 1 

much or -- yeah, he would try to fix the situation. 2 

Q. Did he ever say that anything could happen if the trains 3 

kept being late? 4 

A. Yeah, we -- eventually he would tell somebody would have 5 

to go up the road for it or it would have to be some type of 6 

discipline, basically.   7 

Q. What was -- just to be clear, when someone might have to 8 

go up the road for it?  Is that what you said? 9 

A. Go up the road, meaning somebody might have to get wrote 10 

off or get suspended for -- 11 

Q. Okay. 12 

A. -- causing a train to be late or that person that's late 13 

all the time might have to be wrote up or something or sent 14 

home for one or two days. 15 

Q. Okay.  Do you recall if that ever happened? 16 

A. Yeah, yeah, yeah.  One guy got sent home for being late 17 

because he was late that whole week.  He kept having lame 18 

excuses, so he sent him home and made him stay home for a 19 

day.   20 

Q. Who was that? 21 

A. Vernon Cuffee. 22 

Q. Do you know if that happened to anyone else? 23 

A. No, not that I know of.  No.   24 

Q. Okay.  Would you be angry at your coworker who showed up 25 
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late if you have to stay late for work? 1 

A. No. 2 

 MS. EITZEN:  Objection, calls for speculation. 3 

Q. BY MR. FITZGERALD:  When one of your coworkers would 4 

show up late, you testified that it sometimes would make you 5 

have to stay later at work, right? 6 

A. Right. 7 

Q. How did that make you feel? 8 

A. Me, personally?  I didn't get mad because at the end of 9 

the day, that's their money they're losing.  I still got to 10 

take care of my household.  I got a wife to take care of.  I 11 

got two kids.  I got two grandkids.  My money is my money.  12 

I'm not worried about that person being late because I 13 

still -- if I'm -- if I'm 30 minutes early, I'm on time and I 14 

do my job, that's all that matters to me. 15 

Q. Okay.  I want to ask you a few questions now about -- 16 

A. Okay. 17 

Q. -- about what happened when -- after the time period 18 

when you when you first became aware that the ILA was 19 

interested in organizing your employees, you and other 20 

employees at ITS, okay? 21 

A. Okay. 22 

Q. All right.  You mentioned you saw ILA officials come to 23 

the Yard and ask for my*** Mike, right?   24 

A. Yes, that was around 10:00 Sunday morning.  They drove 25 
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in and they walked to the office and they asked for Mike.  To 1 

my knowledge, Tony and Lee let them know that he was not 2 

available at the time.  He was working.   3 

 We was on the track, but you -- when you -- when people 4 

get on the radio, you can hear them.  You can hear it because 5 

we all have radios and that was around 10:00, 10:30.  That 6 

was the first time seeing them.  But we didn't know they was 7 

ILA representatives.  We just thought maybe somebody had -- 8 

the way they came in, we thought they was police because they 9 

had on long coats.  We just assumed somebody had gotten in 10 

trouble.  We didn't know who they were at the time.   11 

Q. Okay.  So, the only reason you knew someone was asking 12 

for Mike was because you heard it on the radio.  You weren't 13 

close enough to hear that.  You were working, right?   14 

A. Right.  We didn't -- right.  Tony didn't say who they 15 

were on the radio.  We found out later who they were.  Well, 16 

I found out later who they were, that first day.   17 

Q. Okay.  I'm just trying to understand that first meeting. 18 

You saw someone come in and then leave and then you heard on 19 

the radio, Tony say, to Mike, that some people were here for 20 

him? 21 

A. Right, he called onto Mike, asked Mike what he was 22 

doing.  Mike was fixing on a chassis.  He told Mike, well, 23 

there's two guys up here wanting to see you.  And Mike was 24 

like, well, ask them could they wait till lunch.  Then that 25 
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was that.  Nobody discussed who they were or said no names or 1 

nothing like that. 2 

Q. Did you see them come back for lunch or at lunch to talk 3 

to Mike?   4 

A. Yeah, they were talking to Mike.  We was coming up the 5 

site, getting ready to go to lunch.  So, they was already out 6 

there talking to Mike.   7 

Q. Okay.  Did you pass by them when you were -- when you 8 

saw them talking to Mike?   9 

A. No, I didn't.  My car wasn't over there.  When we went 10 

from the track, we basically got to go by the office building 11 

to get to our break room building.  Mike and them were on the 12 

other side of the building at a distance.  So, we didn't -- 13 

all we saw -- all -- you could see them talking.  You 14 

couldn't see nothing else. 15 

Q. Okay.  And was it just Mike and those two gentlemen? 16 

A. Yes, sir.  It was just Mike and them two gentlemen. 17 

Q. Okay.  And then later that day, you found out that those 18 

individuals were representatives of the ILA, right? 19 

A. Yes, sir.   20 

Q. Okay, and you said, I think that you were within some 21 

sort of miles?  Help me understand the way that conversation 22 

went.  I don't think I appreciate what was said.  So, what 23 

did Mike say? 24 

A. After Mike had his conversation with them, after 25 



897 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

lunch -- well, during lunch -- he came by.  We were sitting 1 

in the break room.  He comes back after talking to them and 2 

gives me a call and ask them to -- asks me to meet him on the 3 

20th row, which is the back row toward the street. 4 

 And he explained to me who they were and what their 5 

agenda was.  It was ILA.  He gave me their names and they 6 

wanted to represent us because we do the work they do.  And 7 

he explained to Mike the benefits of it and why we should be 8 

looking at and should be represented.  And that was the first 9 

day that he talked to them. 10 

 And after he talked to them, it was like, don't -- you 11 

know, they was like, don't -- we didn't talk about it.  It 12 

wasn't nothing to talk about.  I couldn't say that it -- it 13 

was quiet because nobody else say nothing because it was up 14 

to him to offer the information.   15 

 It wasn't up to me.  Showed that later on is when he 16 

started talking to other employees.  That first day, nobody 17 

said nothing.  He didn't say nothing.  He talked to me.  I 18 

was the second person to know, but neither one of us said 19 

nothing to nobody else that day.  It went on as if it was 20 

regular work. 21 

Q. So, that -- just to be clear, that conversation that you 22 

had with Mike out back, I think you said on 21st Street, 23 

right? 24 

A. Row 20, close to the street, roadway, is what we called 25 
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it.  It's our -- . 1 

Q. Row 20 in the Yard? 2 

A. Yes.  Yes. 3 

Q. Okay, okay, so you had talked to him at work about what 4 

was going on, right?   5 

A. Right, what he heard and why they came to talk to him.   6 

Q. Okay.  And your response to that was what? 7 

A. I was like, okay, that's cool, and that was it.  I mean, 8 

because we didn't -- we didn't really know -- I didn't know 9 

nothing about ILA or who they were.  So, it was a -- it was 10 

exciting to hear, but still of kind of leery because we 11 

didn't know -- I didn't know nothing about them, so. 12 

Q. You didn't know when the bottom was?   13 

A. No, I didn't know about them, ILA itself.  They're new 14 

for -- however you want to call it -- I didn't know about 15 

them much, you know, how they were.  I didn't know none of 16 

that information other than what Mike told me.   17 

Q. You said you didn't know about them?  That's just -- 18 

A. Right. 19 

Q. I misunderstood what you said.  Okay, thank you.  So, 20 

what was the -- about mileage then? 21 

A. Say it again? 22 

Q. You testified earlier that there was a comment Mike made 23 

about miles.  What was that comment?   24 

A. Yeah.  That comment, it was -- it had something to do 25 
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with why they wanted to represent us and it had something to 1 

do with us doing their job and they had a 50-mile radius 2 

of -- it was explained any company that does the type of work 3 

they do, they can be represented by them, which we didn't 4 

know that. 5 

 I didn't know they go by miles or however it goes.  And 6 

that's how it was explained to Mike.  So, in short term, 7 

that's how he explained it to us.  But we still didn't really 8 

know how it worked. 9 

Q. Okay.  And then you had your meeting at the pizza place. 10 

A. That was the first meeting. 11 

Q. And then you testified that, after the third meeting, 12 

believe that Tony made some comments to you at work, right?   13 

A. Yes, he made a comment about Kevin Basnight, about 14 

telling us to go talk to him to find out about how much 15 

footage we got. 16 

Q. Okay. 17 

A. And then, like I say, we brushed it off as if it was a 18 

joke because we still wasn't talking about it on the job.  19 

And like I said, he found out because that one person that 20 

didn't go to the first two meetings decided to go to this 21 

one.  Nobody said nothing.  And then Tony came to us with it.  22 

We didn't go to him.  So, everybody figured Wade said 23 

something, which we found later -- we did find out he said 24 

something, but that didn't make no difference. 25 
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Q. Well, how did you find out later that Wade said 1 

something? 2 

A. Well, he said something. 3 

Q. He said something?  Who's he? 4 

A. David Wade. 5 

Q. David Wade told you that -- 6 

A. Yeah. 7 

Q. -- he said something to Tony? 8 

A. Yeah, because he didn't take -- he said he didn't take 9 

it serious.  He didn't want to have nothing to do with it. 10 

Q. Okay.  This is the same David Wade that you said Tony 11 

called a lying motherfucker later? 12 

A. Yep.  13 

Q. Okay. 14 

A. Yep.  Yes, sir.   15 

Q. So, you had testified that that conversation happened -- 16 

now when Tony said, ask Kevin Basnight -- that happened 7:00, 17 

7:30 in the morning, correct. 18 

A. Correct. 19 

Q. Was that a weekend, do you know? 20 

A. No, that was a weekday, maybe a Tuesday or a Wednesday. 21 

Q. You said that it happened when Tony first came in, 22 

right, and he got 7:00, 7:30, right?   23 

A. Yes, sir.   24 

Q. And you said that it was at the safety meeting that 25 



901 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

happened before you started work, right?   1 

A. Right, the safety meeting starts before we go to work.  2 

We have one every morning.  Safety --   3 

Q. If they -- Tony doesn't get there till 7:00 and you get 4 

there at 5:00, what are you doing for two hours?   5 

A. If we don't have no work, we do nothing.   6 

Q. So, that particular morning, do you recall when you 7 

arrived at work? 8 

A. Yes. 9 

Q. When did you get to work?   10 

A. I was there at 5:30. 11 

Q. So, you got there at 5:30.  Tony, arrived an hour and a 12 

half to two hours later, and then you had a safety meeting?   13 

A. Yeah, we sat -- because we didn't have no work, we sat 14 

that day.  We sat that morning.  We don't have no work, we 15 

sit.   16 

Q. And what do you -- you just sit there?  There's no 17 

train?  There's no train that needs to be loaded, no trains 18 

that needed to be unloaded? 19 

A. Nope.  We sit there the whole time because the gate's -- 20 

closes.  So, when the gate closes, nothing comes in.  If the 21 

train don't come the night before or that morning, we have to 22 

wait for it to get pushed in or get there. 23 

 When there's nothing to do, we just sit and wait till 24 

there's something to do, till they push in or till you get 25 
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something. 1 

Q. Okay.  So, when you say the gate closes, do you mean the 2 

gate that the trucks drive in to drop off containers?  Or is 3 

there another gate? 4 

A. No, the main gate, the gate the truck drivers come in 5 

and out of.   6 

Q. Okay.  Do you recall that morning there wasn't a train 7 

that needed to be unloaded? 8 

A. We didn't do nothing.  We didn't square up with nothing 9 

until later that morning. 10 

Q. And you said after your safety meeting or that happened, 11 

you went to work, right?   12 

A. After.  After we had a safety briefing, after Tony said 13 

what he said, nobody fussed, nobody did nothing, we went on 14 

out there and did our job.   15 

Q. And he was saying that he didn't -- he wasn't going to 16 

get fired because he has to pay for his college and his 17 

daughter to go to college, right? 18 

A. Right, but that was after he learned of the situation.  19 

And, like I said, nobody fussed about it.  You know, I guess 20 

he was mad and that was his way of venting it.  Nobody fussed 21 

with him.  Nobody had an argument about it.  We went on 22 

there.  He did it every almost every day, but nobody fussed 23 

back with him because, at the end of the day, he's still our 24 

manager, he's still our boss.  And we respect him to that, 25 
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you know, to that point.   1 

Q. So, every day he's say things like, I'm not going to 2 

lose my job because you guys are doing this, right? 3 

A. Right.  Yeah, like I say, that Mike was the reason that 4 

they came down here and Mike called them.  And we tried to 5 

let them know Mike didn't call them.  They came on their own 6 

to Mike, on the job.   7 

 And he was like, that's the reason why he -- his 8 

daughter ain't going to be able go to college.  He's going 9 

lose his job.  And, you know, like -- and Mr. Earl asked him 10 

one day, hey, what's wrong with somebody bettering their 11 

livelihood and their situation.   12 

 And Tony -- he admit -- he said there was nothing wrong 13 

with it, but he said not on his watch, basically not while 14 

he's boss or however you want to take it.  And when he said 15 

that nobody got mad.  We got up and went to work.  It was -- 16 

he was only one mad.  Nobody was mad about the situation.  17 

So, it -- that was his way of venting.   18 

Q. Did you think -- was your impression that he was afraid 19 

that he was going to lose his job?   20 

A. Was I what? 21 

Q. Was it your impression that he was afraid he was going 22 

to lose his job? 23 

A. I thought so.  I mean, yeah, I mean, which we knew he 24 

wasn't going to lose it because it had nothing to do with the 25 
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company changing or them leaving.  It was just he would say 1 

it because he didn't know what the outcome would be.  And 2 

that was -- I think that's why he was scared. 3 

 What he was scared of, now, I don't know, but that's the 4 

way he presumed it to be.   5 

Q. Okay. 6 

A. And like I said, I'm quite sure he was upset about -- I 7 

mean, he was upset, too, though, but it is what -- I mean, it 8 

is.  You can't stop nobody from being upset or doing 9 

something.   10 

Q. And then later you said that you saw him, I think you 11 

said, on a daily basis. 12 

A. Was going over there -- going over there, talking to 13 

Mike, fussing with Mike, just to vent, to let him know, hey, 14 

man, you're going to get me fired.  You're going to cause my 15 

daughter not to go to college.  You know, asking him why he 16 

do this and that was a daily basis.  But like I said, you 17 

couldn't hear is, so -- you couldn't hear it. 18 

Q. Did you ever report those interactions to anyone? 19 

A. Me?  We wrote -- we wrote down -- I don't know who 20 

that -- if anybody wrote it down on a piece of paper or wrote 21 

down the things he did.  I'm not sure.  But, me, myself, us, 22 

ourselves, no, didn't, no.  Because if I -- I don't know if 23 

anybody did keep up with it or not.  I mean, that was just 24 

from what we saw.   25 
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Q. Okay.  And you recalled that he was fussing with Mike, 1 

and you told us earlier that you didn't think fussing was 2 

that big of a deal, right? 3 

A. Right, right.   4 

Q. And then -- and I apologize -- on the day of the 5 

election, I just want to be clear, you described an 6 

interaction where you were in a meeting with Tony, correct, 7 

you talked about that earlier? 8 

A. Right, we had that meeting because before the election, 9 

I was out there working and Tony had to call me to the break 10 

room.  He didn't know I was representing or sitting in on the 11 

election.  So, when I get up there, Kevin Basnight and 12 

Mr. Wallace, Tony, Marcus and the one lady that handled the 13 

election was in the building.   14 

 I come in, he called me up front.  I go on, he sitting 15 

in the break room.  I go in and I speak to everybody, shake 16 

Kevin Basnight's hand, Mr. Wallace and the young lady that's 17 

doing the election -- I shake their hand.   18 

 I turn and I look at him, he shakes his head at me.  And 19 

I tell him -- I asked him why he's shaking his head at me.  I 20 

told him if he had anything to say, we're grown, you can say 21 

it.  So, he didn't -- he never -- he didn't respond.  So, I'm 22 

standing over by the young lady getting her booth and stuff 23 

situated.  I'm standing over there talking to Kevin and 24 

Mr. Wallace and I see him shake his head again.  25 
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 And I asked him again, why are you shaking your head at 1 

me?  I said, if you got something to say, Tony, we're grown 2 

men, you can say it.  So, he was like, no, I ain't got 3 

nothing to say.  So, I said, oh.  So, Mr. Basnight asked me 4 

to be quiet and I got quiet.  It was, you know, no big 5 

blowout , wasn't no questioning him or anything like that. 6 

 So, after he left out, the young lady went to discuss 7 

what we had to do.  She gave me a pin to put on and told me 8 

what was my job, what my duties would be while the election 9 

was going on.  She did the same thing with Mr. Marcus.  And 10 

that was that.   11 

 Kevin Basnight and Mr. Wallace left out.  And it was 12 

just us three -- or it was me and us three in the building. 13 

And one-by-one everybody was coming in and doing their 14 

electing.  We through the election and after everything was 15 

counted and whatever and so forth, because we didn't find out 16 

nothing right then.  We found out later.   17 

 And I went over and then Tony had a conversation about 18 

why he was shaking his head at me.  He told me it wasn't at 19 

me.  It was about us and the election and us trying to get 20 

the Union to represent us.  In that process, Mr. Wade was 21 

coming through, I guess going to his car like he normally do, 22 

and he called Wade a lying motherfucker.   23 

 Well, Mr. Wade responded as if, what you talking about, 24 

like if he didn't know what he was talking about.  I guess 25 
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because the election took so long and in-between time, nobody 1 

was talking and nothing was doing nothing.  So, it kind of -- 2 

I guess he went blank.  It left his mind.  He didn't never 3 

think about it no more. 4 

 So, after he said that he was like, what?  And he went 5 

to his car.  And that was it.  We, you know, like I told -- 6 

and I told Tony, if you have some say, it was cool, it was 7 

okay.  If you're mad, I understand.  But he said it wasn't 8 

about me.   9 

 It was just the fact that we was having the election and 10 

we were trying to get union rep.  And that was it.  It 11 

weren't no big blowout or nothing.  That was it.  We talked 12 

and we left it at that. 13 

Q. And you didn't ask him why he called David a lying 14 

motherfucker? 15 

A. No, I didn't -- no, I sure didn't. 16 

Q. Do you find it odd that he yelled out, lying 17 

motherfucker at David?   18 

A. Working with him, you kind of -- men that work together 19 

so long, you kind of knew how Tony was.  You kind of 20 

understood him.  So, no, it was odd, but it wasn't my job to 21 

ask him, what you talking about because, at the same time, 22 

that was between him and Tony.  I didn't have nothing to do 23 

with it, so I didn't even ask no questions. 24 

Q. You said you know how Tony was, after working with him 25 
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for a period of time.  What was Tony like? 1 

A. Tony would joke with you, selfish at times.  You know, 2 

he was the type person, he good with you if it benefitted 3 

him.  If you could -- if you work with him, he'll work with 4 

you.  But it was more about, I'm going to make sure I get 5 

first, before you get.  He had -- he'll fuss if something 6 

don't go right.   7 

 So, I mean, I worked with him for 21 years.  I mean, we 8 

never had a problem, no major problem or nothing like that 9 

because, like I said, I was about being on time and doing my 10 

job and going home.  But he had a few guys he would call work 11 

buddies, I guess, work friends, he was too attached to.  And 12 

when some of them ain't do what he want to do right, he will 13 

fuss with them sometimes.  So, that's what type of person he 14 

was. 15 

Q. So, he was someone -- just to understand what you 16 

said -- he was someone who looked out for himself first, 17 

right?  That's what you said? 18 

A. Right, right. 19 

Q. And then someone who had close work friends, right?   20 

A. Right, yes, he had two guys he would joke with at work, 21 

like Vernon Cuffee.  He -- sometime he would joke with 22 

Darryl.  I mean, he had -- he felt comfortable joking with.   23 

Q. So, he was good friends with Darryl and Vernon at work, 24 

then, right? 25 
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A. I guess you could say that.  I guess you could call it 1 

that.   2 

Q. Was there anyone else?  Anyone else besides Darryl and 3 

Vernon? 4 

A. He joked with Wade.  Wade was somebody he would joke 5 

with.  But other than that, no, weren't too many people in 6 

the office he would joke with. 7 

Q. And is his typical way of joking with someone calling 8 

him a lying motherfucker? 9 

A. Depends on the situation.  Sometimes it would.  10 

Depending on the situation, yes. 11 

Q. When you heard him call David Wade a lying motherfucker 12 

on the day of the election, do you think he was joking? 13 

A. No, he was serious that day.  He was serious that day.  14 

 JUDGE STECKLER:  Mr. Jones, how could you tell he was 15 

serious that day? 16 

 THE WITNESS JONES:  Because the way -- the tone -- he 17 

had a tone with him.  It weren't a joke.  He wasn't laughing.  18 

He wasn't joking.  He had a tone.  His voice -- when he's 19 

serious, he got a tone.  When he's joking, it's a laugh and 20 

his voice is lighter when he -- a joke. 21 

 When he's mad he got -- and serious -- he got a tone 22 

with it. 23 

 JUDGE STECKLER:  Thank you. 24 

 THE WITNESS JONES:  Yes, ma'am.  No problem. 25 
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Q. BY MR. FITZGERALD:  I think you testified that before 1 

the election, you had that first meeting with someone from 2 

ITS; is that right?   3 

A. Yes, he's like the district manager of whatever you want 4 

to call it.  He came in -- when we first heard about the 5 

leaving, that was the first meeting.  He came in to let us 6 

know that they was leaving because they was not making enough 7 

money, but they didn't have no -- there was no date, specific 8 

date or nothing like that. 9 

 I guess that was the process of letting us know, hey, we 10 

may be leaving or we're leaving.  We don't know when, but if 11 

some don't -- if stuff don't go right, we are going to leave.  12 

That's how it was broke down to us the first time, which we 13 

didn't understand it at the first meeting. 14 

 When he came back and had the second meeting, he broke 15 

down why they were leaving and what was -- and down the 16 

reason why they was leaving.  And it was not just our yard 17 

they was leaving from.  They had other facilities around 18 

the -- around that area they also was pulling out of.  So, we 19 

had a better understanding during the second meeting.   20 

Q. Were they both group meetings, both the first and second 21 

meetings? 22 

A. Yes, I think the first meeting, not everybody made it, 23 

but the second meeting, everybody sat in the break room 24 

including Tony.  I think Lee might have came in late, but we 25 
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sat in the break room and he -- that's when he broke it down 1 

to us.  2 

 We had a few questions and the questions were why are 3 

you all leaving.  And we asked, did -- was us voting to get 4 

represented by the Union was one reasons and they said, no, 5 

they was leaving anyway due to not making enough money.  And 6 

the guy went on to tell us that they asked the railroad for a 7 

contract raise and they said the railroad denied it.  So 8 

that's what they was leaving, due to not making enough money. 9 

Q. Did you ever have a one-on-one meeting with an official 10 

in ITS relating to or around this time?   11 

A. No, I had one-on-one phone call due to the conversation 12 

me and Tony had.  And that was that.  That had nothing to do 13 

with contract, them leaving or nothing like that.   14 

 They wanted to know, did I feel like Tony disrespected 15 

me in any kind of way.  And I explained to them, we had a 16 

general conversation.  We talked about why he shook his head.  17 

And that was it.  It was just a quick phone call.   18 

Q. So, after the day of the election, you got a phone call 19 

relating to the conversation where he called Wade a lying 20 

motherfucker, right? 21 

A. Yeah, that conversation -- that call didn't even have 22 

nothing to do with that.  It was -- they wanted to know about 23 

Tony, how I felt about Tony or how did it play out.  They 24 

wanted to know if we got fussing or did we get to fighting.  25 
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And that was all the question they had.  And I told them, no, 1 

we had a general conversation. 2 

 And I told them I weren't mad with him and there was no 3 

big issue about it.  And we solved it.   4 

Q. Okay.  Who did you talk to? 5 

A. The district manager or whoever he was.  I don't 6 

remember his name, but he was high up. 7 

Q. How did he know about that situation?  Do you know?   8 

A. I don't -- I couldn't -- can't recall.  I don't know.  I 9 

received a phone call.  I don't know how they received the 10 

message or heard about it.  I have no recollection of that.  11 

I just know I got the phone call and I talked to him and I 12 

explained to him what happened there.  And I let him know how 13 

I felt about it.  And we -- that was it.   14 

Q. Where were you called? 15 

A. At the job through --   16 

Q. Did you call -- 17 

A. I took a phone call on the secretary line. 18 

Q. How long did the conversation with this individual last? 19 

A. Maybe five minutes because all he wanted to know: what 20 

happened, how it happened and what did I think about it or 21 

how I feel about it.  And I told him, it was cool, that was 22 

his opinion.  We sat, we talked.  We solved it.  We be it.  I 23 

ain't got any other problem with him. 24 

Q. And so, you weren't worried about anything at that 25 
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point, right, with Tony, right? 1 

A. Right, because it wasn't no big issue.  I mean, 2 

everybody entitled to how they feel or so be.  I'm not going 3 

to be mad because you are upset or something I did or you 4 

felt like I was wrong for doing something.  All right, I'm 5 

not going to be upset about that.   6 

Q. In your statement that you provided to the, to the 7 

Board, you mentioned that you saw Tony fuss with Michelle 8 

Clarke.  Do you recall that? 9 

A. Yes, they had a disagreement that she was going to jump 10 

up and do something, check the truck in.  She was doing 11 

something else and he wanted her to hurry up and go out 12 

there.  And he told he was going to send her home, but he 13 

usually do that all the time to make her mad and she would 14 

end up going home.   15 

 She would do something to make him send her home by 16 

doing something he asked her to do and she wouldn't do it 17 

because she'd be mad.  So, the reason why I was put into the 18 

situation, because I went over there to talk to her and tell 19 

her, hey, calm down.  Ain't no need getting upset.  He do 20 

this all the time.   21 

 Because they had a little thing, so -- and he would make 22 

a man and she would send a home because she would disagree or 23 

just -- he'd ask her to do something and she wouldn't do it.  24 

He'd just send her home.  That was -- that happened all the 25 
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time.  It wasn't nothing new.  They went through that all the 1 

time.   2 

Q. So, frequently, Michelle refused to do things or tasks 3 

assigned to her by Tony? 4 

A. She would disagree.  First they'd jump up and just 5 

disagree.  He would say something to her and she will respond 6 

with a disagreement.  It would make her mad.  He knew what to 7 

say to piss her off and she would get mad and did disagree.  8 

They would have disagreements.   9 

Q. Okay. 10 

 JUDGE STECKLER:  What kind of things did he say that 11 

made her so angry?   12 

 THE WITNESS JONES:  He would call her lazy, tell her 13 

he'll send her home if you don't do this, stuff like that.  14 

And it -- she was a good worker.  She was always on time.  15 

She always stayed back.  And stuff like that would make her 16 

mad because she felt like, I'm always here working for you.  17 

And you always pick -- she felt like was always picking on 18 

her.   19 

 And that's how that love/hate relationship got started, 20 

that she always felt like he was always picking on her, even 21 

though she was a good worker.  So, I mean, I guess it was 22 

everybody had their -- , I guess.   23 

 JUDGE STECKLER:  Mr. Fitzgerald? 24 

 MR. FITZGERALD:  I'm thinking.  Sorry.   25 



915 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. BY MR. FITZGERALD:  When did that love/hate relationship 1 

start? 2 

A. It started ever since she's been there, not that fast 3 

but as she -- as they got to know each other, from being 4 

there for so many years, it eventually got to that point 5 

because he was comfortable with her and she was comfortable 6 

with him. 7 

 You know, being there so long, you're like a sister to 8 

him or you're like, you know, you gain that relationship, 9 

just like we worked together 21 years.  We might have had a 10 

disagreement because of this ILA thing, but I never had any 11 

animosity toward him.  I loved him to death.  He was all 12 

right to me.  I mean, he just -- he felt like we did him 13 

wrong and that's his opinion. 14 

Q. You had said in your prior testimony that after the 15 

election, Tony said he'd get the last laugh, correct?   16 

A. Right.   17 

Q. When was that? 18 

A. That was before we got fired.  That was a couple of days 19 

before the 23rd.  I'm not -- if -- it wasn't a full week, so 20 

it was maybe that Thursday/Friday, one week, and then it 21 

began on Monday/Tuesday that following week.  And they're 22 

saying no, we came in on the 23rd, and they asked us to clean 23 

our lockers out. 24 

Q. I'm going to share my screen again.  Let me know when 25 
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you can see it, please.  Can you see it? 1 

A. Right.  Yeah, okay. 2 

Q. Tell me, do you see a Line 9 there where it says, in the 3 

days after the election, Tony continued to make comments to 4 

employees?   5 

A. Yeah, right there.  Yeah.  Line 9 -- 6 

Q. And -- right.  He said you ruined my life, right, 7 

nothing -- and at the end of that paragraph it says, Tony 8 

also said, don't worry, I'm going to have the last laugh.   9 

A. Right.   10 

Q. Right? 11 

A. That's right.  That's what he told us. 12 

Q. So, with that comment made two days after the election 13 

or was that comment made shortly before your employment 14 

ended?   15 

A. This was shortly before the employment ended.  Because 16 

after the election, before he got to this good point, he 17 

printed out two -- he printed out a piece of paper.  And the 18 

paper had ITS name on it.  And it was about them leaving and 19 

it something else on this paper.  I don't remember.  But the 20 

dates was wrong.  And it was not signed by the upper 21 

management.   22 

Q. Okay.  Why didn't you specify the time period when you 23 

said Tony also said, don't worry, I'm going to have the last 24 

laugh? 25 
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A. Right.  That's what he told us.  That's what he said to 1 

us.  We didn't know what he -- 2 

Q. Right, right. 3 

A. We didn't know what he meant because we ain't said 4 

nothing about it.  I mean, we feel like, hey, we going to be 5 

working the next day or whenever the contract rolled over.  6 

We felt like we still was going to be working.  It didn't 7 

mention nothing specific about it. 8 

Q. All right, I'm just trying to understand.  And in this 9 

paragraph you said in the days after the election, which 10 

suggests a short amount of time.  Why didn't you say in this 11 

affidavit that the statement, "I'm going to have the last 12 

laugh" was shortly before your employment ended? 13 

A. Well, I mean, I didn't know if it was -- I mean, I 14 

didn't think it was that big of a deal, really.  That's what 15 

he said.  I mean, the time frame, I didn't think nothing 16 

about the time frame.  All I know, that's what he said.  How 17 

long it was, I don't know.  I mean, I'm not sure how long it 18 

was. 19 

Q. So, it could have been before your last day at work, 20 

right?   21 

A. The 22nd.  Our last day at work was the 23rd.   22 

Q. Right.  No, I'm not saying that.  I'm not challenging 23 

that.  I'm questioning whether or not the last laugh comment 24 

was actually made closer to the election.   25 
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A. No, no, that -- they were made closer to -- tell us be 1 

ready to get put out of work.  The weeks to that, I guess you 2 

would say.   3 

Q. Okay.  You also said in that paragraph on Line 10 and 4 

11, it says, wait till they come to take over -- just wait 5 

until they come to take over. 6 

A. He meant the new company, the new contract.   7 

Q. How did you know that?   8 

A. Because we already knew that one company was leaving.  9 

We know a matter of time a new company was coming because 10 

that's the process.  That's -- when a company say they going 11 

to leave, they already in the process of having a bid for a 12 

new contractor to come in and take over.   13 

 We are -- that's the process we went through the day 14 

when I started.  That doesn't change.  When they announced 15 

that they losing the contract, we already know the process.  16 

They going to have newcomers come in and they going to have a 17 

bidding and that new company going to come in and take over.  18 

We're going to roll over.  In this case, it didn't happen.   19 

Q. But Tony didn't tell you that's what he meant.  That's 20 

what you think he meant, right? 21 

A. Well, that's what we knew he meant because you -- when 22 

they take over, it's a new contract.  The railroad ain't 23 

going to -- .  They never did.  They have plenty of 24 

opportunity to take over.  The railroad never came and took 25 
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over.   1 

 We knew ITS was leaving us, so that was it.  They made a 2 

new contract.  That's how we -- this -- a new contract every 3 

day.  But we, at that -- like I said, at that point, we don't 4 

know no names.  We don't know who they are.  They could 5 

have -- in that process of us getting laid off and them 6 

switching over, that new contractor could drove in the Yard.  7 

We wouldn't have known because don't nobody stop and talk to 8 

us unless they choose to. 9 

 And like it -- I mean, and that's how it works.  It's 10 

their opinion to come talk to us.  They don't have to.   11 

Q. You mentioned in your statement that the new contractor 12 

came out twice, once in December and then again in January, 13 

correct? 14 

A. Right, they came in regular truck, nothing on the side 15 

of it. If it was, I don't remember.  They drove the Yard, 16 

Tony met them because that's the protocol.  When somebody 17 

come in the Yard, they send a person immediately. 18 

 Our job is to stop them and conversate with them, but we 19 

never -- when they came in the first time, we was in the 20 

break room and saw Tony go down there and talk to them. 21 

 The second time, was the same way.  But we actually saw 22 

- we saw this person the second time, but we still didn't 23 

know who he was.  All we know, he was an older gentleman with 24 

white hair or gray, and that was it.  We didn't know who he 25 
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was.  We didn't know why he was there.  And that was that. 1 

Q. If you didn't know who he was and why he was there, how 2 

did you know he was the new contractor? 3 

A. Well, I said, we didn't.  We didn't know.  We didn't 4 

know.  We didn't find out till later. 5 

Q. When did you find out? 6 

A. That next morning I came to do the application, knew 7 

they was the new owner. 8 

Q. So, you saw him the day before you filled out your 9 

application and when H&M came in? 10 

A. Right, because when they -- the day -- the 22nd we was 11 

working.  He came in.  They had two trucks coming in with 12 

hostlers on them.  One of them had Norfolk Southern on it and 13 

one was just a regular hostler.  And that was that day. 14 

 Then when we went back to do the application, they had 15 

new employees except for the three that used to work with us 16 

and they had some more equipment coming in that day.  But 17 

no -- and the owner was in there that morning when we came to 18 

do the application.  But we still didn't know that he was the 19 

owner. 20 

 When we got in, he -- we spoke to Tony.  He gave us the 21 

applications.  I found out later he was the owner.  And we 22 

still -- and I still don't -- couldn't tell you his name 23 

because I don't know who he was.  I just know he was a older 24 

guy with white hair.  That's all I know. 25 
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Q. Did you see him before the day -- you said you saw him 1 

the 22nd, the last day of work, Friday, yes, right, that 2 

gentleman with the white hair? 3 

A. No, the 24th -- 4 

Q. Had you seen him before? 5 

A. The last day was the 23rd.  We saw him two days prior to 6 

that.  The last day was 23rd. 7 

Q. If I said 24th, I -- excuse me.  But you saw him before 8 

your employment with ITS ended, the gentleman with the white 9 

hair? 10 

A. Right, right. 11 

Q. Had you seen him before then? 12 

A. No, other than this -- the day -- that day he rode in 13 

the truck, not knowing who he was.  That was -- prior to 14 

that, no. 15 

Q. And so, when you said the day he rode in the truck, that 16 

was -- when was that? 17 

A. December -- that Thursday, the early -- December, and 18 

that second time.  When he rode in that first time in the 19 

truck, nobody knew who he was.  I don't even think Tony knew 20 

who he was.  That's why Tony ran down and met him in the 21 

facility because he came in in a regular vehicle.   22 

 ***There was nothing on the side of it.  There was no 23 

company name, no nothing like that.  And protocol is that if 24 

somebody run in the facility with a normal vehicle, you have 25 
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to stop.   1 

Q. All right, and I apologize.  I want to go back to -- I 2 

forgot to ask a couple questions about the last laugh 3 

comment.  Who was around -- do you recall who was around you 4 

when you heard that comment? 5 

A. We was outside.  That was -- we were -- he was outside 6 

and we was outside as a group.  And he made the comment to 7 

Earl Smith, me, Ron Spencer, Chris Lucas.  We was outside.  8 

We were going in the building and he was -- we was outside.  9 

I think he was going -- 10 

Q. That only happened -- 11 

A. Go ahead. 12 

Q. That only happened once? 13 

A. No, it happened twice.  It happened twice. 14 

Q. Was the second time outside as well? 15 

A. Yeah, yeah, when he did it the second time, him and Lee 16 

was outside talking -- Leander Barrow, excuse me, was outside 17 

talking.  And I guess he was explaining it to them, him and 18 

Juanita, what was going on, but we still didn't know what was 19 

going on.   20 

 That's just my opinion.  I don't know that's what he 21 

did, but he was having -- I just said he was having 22 

conversations with them two.  I don't know what it was about, 23 

but that was opinion.   24 

Q. Okay, so you don't know if he was referring to other 25 
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employees at ITS when he made that last laugh comment to 1 

Leander and -- 2 

A. Right. 3 

Q. -- Juanita? 4 

A. Right, right. 5 

Q. Let's talk about when you came on the 23rd to fill out 6 

your application.   7 

A. Twenty-fourth.  Our last day was 23rd.  We came on the 8 

24th.  I might have the dates mixed up, but -- 9 

Q. Okay, let's just say the day you came to fill out your 10 

application, right?   11 

A. Yeah.   12 

Q. Did Tony text you and say to come in and fill out one? 13 

A. Yes, we -- our last day we asked him what time he wanted 14 

us to come in.  He told us he would get back with us and text 15 

us and let us know.   16 

Q. Okay. 17 

A. But we ended up going to the job 4:00 in the morning 18 

like it was a regular day, like it was a regular day.  He was 19 

there and he told me to come back at 8:00.  When I got back 20 

at 8:00, Mr. Earl was -- had pulled up and joined me.  Lee, 21 

Leander Barrow had just pulled up, big guy, and then Juanita 22 

was already working.   23 

 When I got back at 8:00, I asked him for the 24 

application.  He gets the application, gets a piece of paper 25 
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out.  I don't remember what was on it, basically.  But the 1 

date -- some of the date was wrong and we let him know, this 2 

ain't the right date, because by that time we had found out 3 

the date that ITS was leaving, supposedly had been leaving, 4 

which I don't remember.   5 

 And we told him, this, the date, you got the date wrong 6 

on this or something.  And you -- and he said he forgot to 7 

print it out or something to that effect.  So, after that we 8 

sat, me, Mr. Earl.  A few minutes later, Michelle Clarke and 9 

Ron Spencer join us.  We all was over there filling out an 10 

application while they was working. 11 

 And on the way out, we was told to put our applications 12 

on Tony's desk, work desk.  The owner was in there, but he 13 

didn't say nothing.  Nobody said nothing.  And then I went 14 

home and that was that.  No, you know, I never got to talk to 15 

Tony again till some months later. 16 

Q. The only people you saw when you were filling out 17 

applications there were Mr. Earl, you said, Michelle -- 18 

A. Mr. Earl, Ron -- right, and me, myself.  When Michelle 19 

and Mike -- well, Mike didn't do an application right then.  20 

He left and he had to come back later.  So, right at that 21 

moment, that morning, it was just us there. 22 

Q. Okay.  How long did it take you to fill out the 23 

application? 24 

A. It took a minute because I had to go on my phone and 25 
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pull up my resume.  It took me a minute.  And as you can see, 1 

I didn't finish at all.  So, I gave him what I had that was 2 

there.  I know it was over -- probably was over -- probably 3 

30 minutes or more. 4 

Q. Okay.  Was Michelle already -- you said she went to the 5 

break room for -- to fill that out, right? 6 

A. She came after me and Mr. Earl was there already and 7 

doing the application.  Her and Ron came a few minutes later.  8 

They ended up coming in here and doing their application 9 

because me and Mr. Earl were still doing ours when they 10 

showed up. 11 

Q. Okay.  And when you finished, did you finish before 12 

Michelle or after Michelle? 13 

A. I finished before Michelle.  I finished -- me and 14 

Mr. Earl finished at the same time.  We finished before 15 

Michelle and Ron. 16 

Q. Okay.  And you walked and you said -- you testified you 17 

put the application on Mr. Lee's desk, right? 18 

A. We was told to put the application on Tony's desk 19 

because Tony was not in the office, because we were supposed 20 

to give it directly to him, but he was not in there.  He was 21 

off in the facility helping somebody so we was told to leave 22 

it on the desk.  And that's what we did -- well, that's what 23 

I did. 24 

Q. You said he was off in the facility helping someone.  Do 25 
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you mean somewhere else in the office? 1 

A. Somewhere in the -- on the Yard, on the outside of the 2 

Yard.  I don't know if it was a rogue driver or what, but 3 

that's why he had left out though. 4 

Q. Okay.  So, the only time you saw Mr. Lee that morning 5 

was when you picked up the application? 6 

A. Yeah, when I did the application, yeah.  That was the 7 

only -- that was it.   8 

Q. And in what -- and he said go to -- now, just go to your 9 

break -- go to the break room and fill this out? 10 

A. Yeah, he said, you can go to the break room and fill it 11 

out and when you finish you can give it to me.  But when we 12 

went to go give it to him, give it back to him, he was out of 13 

the office.  So, we left it on the desk. 14 

Q. When you picked it up from Mr. Lee, what was his 15 

demeanor? 16 

A. I mean, he was happy.  He spoke, and that was that.  He 17 

didn't have nothing to say.  We didn't say nothing.  We spoke 18 

and that was it. 19 

Q. He wasn't laughing or being loud?   20 

A. No.   21 

Q. He wasn't dancing in the hallways? 22 

A. No.  Why would you dance in front of somebody that's 23 

going to be your boss?  Why would you disrespect that?  I 24 

mean, you got to be sure --   25 
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Q. My question wasn't -- 1 

A. I know.  I know, I understand -- 2 

Q. You didn't see any of that, though, right? 3 

A. No, but you wouldn't show your new boss your bad side, 4 

not right after just leaving you. 5 

Q. That makes sense.  After you turned in your application, 6 

did you speak to any other former ITS employees? 7 

A. No, we -- after we saw Michelle and Ron and I saw 8 

Mr. Earl, that was it.  We spoke, you know, we said our byes 9 

and then we all went our separate ways. 10 

Q. Okay.  And just to be clear, you didn't see Chris Lucas 11 

while you were there? 12 

A. No, I didn't see Chris.  I didn't see Mark. 13 

Q. You didn't -- is that Mark Keating? 14 

A.  No, I hadn't -- no, didn't see either one of them.  I 15 

talked to him later. 16 

Q. You talked to them later?  When was later? 17 

A. Maybe the next day.  I talked to Mark.  I didn't talk to 18 

Chris.  I talked to Mark the next day.  And then just to see, 19 

did he go up there an do his application.  That was -- and 20 

that was that. 21 

Q. Okay.  You didn't see Mike McManus while you were there? 22 

A. Yes, but he didn't stay.  He left.  He was told to come 23 

back later. 24 

Q. That's right, you said that.  I apologize.  And you said 25 
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you saw Mr. Earl but you didn't see -- you did not see Ernest 1 

Perry? 2 

A. No.  No. 3 

Q. You did not see Rayeon, Rick Shorten (ph.)? 4 

A. No. 5 

Q. You did not see Darryl -- 6 

A. Vernon Cuffee. 7 

Q. -- Vernon -- you said Vernon Cuffee? 8 

A. Yes, we didn't see him.  We didn't see Darryl.  That was 9 

it.  Like I said, them four -- me -- us four was the only 10 

people I saw that morning.  11 

Q. Did you ever talk to Mr. Lee again after that morning? 12 

A. Not right after that morning, some couple of months 13 

later.  It was after my daughter had her baby and I had a 14 

little issue myself I was going through.  And we talked for 15 

about two hours when he called.  And the reason why he told 16 

me to call, because he was thinking about Mark and this 17 

situation. 18 

 And he told me to keep an eye on Mark.  And I was like, 19 

well, if you wanted to check on Mark, you could have called 20 

Mark yourself and I'm quite sure you got the same number.  He 21 

was like, no, I'm just worried, that's -- and I told him, I 22 

said, if you heard anything or if you want to know anything, 23 

I said, I don't know nothing.  I don't have nothing to offer, 24 

but you -- I haven't heard nothing. 25 
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 And he was like, how are you doing?  I said, I'm 1 

chilling.  I said, I'm sitting home chilling because my 2 

daughter just had her baby.  I said, I've been doing all 3 

right.  I told him the situation I had.  I had prostate 4 

cancer and I told him the situation I was going through.   5 

 And we talked about two hours.  And I told him how I 6 

felt and I told him, you know, what you did, you thought was 7 

okay.  That's your opinion.  If you felt like that was all 8 

right, then I'm good with it.  I'm not mad about it.  I'm not 9 

upset about it.  It is what it is.  I mean, that's your 10 

opinion.  You are entitled to that opinion. 11 

 Like I told him, I said, hopefully we can work together 12 

again in the future.  But I didn't think, after that 13 

conversation, that he was going to pass.  That was not what I 14 

had in my mind.  After that conversation, found out that he 15 

had passed away. 16 

Q. Well, I hope you're doing okay.  I heard you said you 17 

have prostate cancer.  I hope you're doing okay. 18 

A. Yeah, I'm doing okay, yeah. 19 

 MS. EITZEN:  Your Honor, objection, relevance. 20 

 THE WITNESS:  All right. 21 

 JUDGE STECKLER:  Well, that's -- we'll move along. 22 

 THE WITNESS:  Thank you. 23 

Q. BY MR. FITZGERALD:  And then did you ever speak with 24 

Michelle Clarke after you left her in the break room that day 25 
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when you turned in your application? 1 

A. No, I -- 2 

 MS. EITZEN:  Your Honor, objection.  This wasn't covered 3 

during my direct, beyond the scope of my direct.   4 

 MR. FITZGERALD:  We talked about the application process 5 

and so we're trying to figure out everyone he saw and saw 6 

afterwards. 7 

 MS. EITZEN:  Your Honor, I believe Mr. Fitzgerald has 8 

thoroughly covered the application process.   9 

 JUDGE STECKLER:  Sustained. 10 

 MS. EITZEN:  The applications themselves are in evidence 11 

as well. 12 

 JUDGE STECKLER:  Sustained. 13 

 MR. FITZGERALD:  Okay.  Can I have five minutes to see 14 

if there's anything else I'd like to ask Mr. Jones? 15 

 JUDGE STECKLER:  Mr. Jones, we're going to go off the 16 

record for about five minutes.  You can get up, walk around, 17 

et cetera.  Please not discuss your testimony with anybody 18 

during this time.  And I'm going to disappear for a second. 19 

 Off the record. 20 

 (Off the record from 4:15 p.m. to 4:21 p.m.) 21 

 JUDGE STECKLER:  Mr. Fitzgerald? 22 

 MR. FITZGERALD: I have no further questions.   23 

 JUDGE STECKLER:  Ms. Eitzen, do you have further 24 

questions? 25 
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 MS. EITZEN: Yes, just briefly. 1 

REDIRECT EXAMINATION  2 

Q. BY MS. EITZEN:  Mr. Jones, in the beginning of your 3 

cross-examination, you talked about a groundsman named JC.  I 4 

think you only knew him as JC.  Do you remember?   5 

A. Yes, that's his initials, I guess. 6 

Q. Okay, is JC someone who worked at ITS with you before 7 

you worked at H&M with him?   8 

A. No, ma'am.   9 

Q. And you were also -- you also talked during cross-exam 10 

about a time when you were waiting in the break room because 11 

the train wasn't in the Yard. 12 

A. Meaning the train could be on the railroad facility, but 13 

it's not in our terminal, meaning inside the facility for us. 14 

Q. And are you aware of who is that that gets the train 15 

from the -- into the Yard where you are working, whose job 16 

that is? 17 

A. It's the railroad's job, their engineers or the person 18 

who operates the engine, that crew job is to get -- to put 19 

the train into us.   20 

 MS. EITZEN:  Okay, no further questions, Your Honor.   21 

 JUDGE STECKLER:  Mr. Esders? 22 

 MR. ESDERS: I have no questions. 23 

 JUDGE STECKLER:  Any recross, Mr. Fitzgerald?   24 

 MR. FITZGERALD:  No. 25 
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 JUDGE STECKLER:  Mr. Jones, you're about to be excused 1 

as a witness.  You may be recalled at some other time, right 2 

now, it looks like this case is going to go into April.  3 

During this time, please do not discuss your testimony with 4 

anyone.  Do you understand? 5 

 THE WITNESS:  Yes, ma'am. 6 

 JUDGE STECKLER:  Okay.  Thank you for your time this 7 

afternoon.   8 

 THE WITNESS:  Thank you all.   9 

 JUDGE STECKLER:  We're going to kick you out of the 10 

hearing now. 11 

 THE WITNESS JONES:  All right.   12 

 JUDGE STECKLER:  Okay, now that he's out, can we make 13 

sure that the affidavit has been deleted out of everybody's 14 

files that were supposed to be deleted?   15 

 MR. FITZGERALD:  Yes, we will delete it. 16 

 JUDGE STECKLER:  Mr. Marculewicz, you too? 17 

 MR. MARCULEWICZ:  Yep, yes, getting stronger, 18 

absolutely. 19 

 JUDGE STECKLER:  Thank you.  Ms. Eitzen and Ms. Duvall, 20 

do you have another witness that we can start this afternoon 21 

or how long do you want to go? 22 

 MS. DUVALL:  I'd like to give you the next witness.  23 

He's actually at the ILA currently.  I believe he's getting 24 

set up right now.  Just from sequestration purposes, we 25 
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didn't allow him to be set up prior to Mr. Jones finishing 1 

his testimony because we didn't want him to overhear 2 

Mr. Jones. 3 

 But I believe he's being set up right now and should be 4 

coming in momentarily or -- I don't know if he'll show up on 5 

Mr. Walton's computer or if it's a separate computer, but -- 6 

 THE BAILIFF:  Yeah, he's being brought in and set up at 7 

the moment.  And I believe it would be Mr. Walton's computer, 8 

but their transitioning it.  It's being done in separate 9 

rooms.  So, if we could have a few moments while he is 10 

brought on? 11 

 JUDGE STECKLER: Okay, we'll go off the record briefly.   12 

(Off the record from 4:25 p.m. to 4:31 p.m.) 13 

 JUDGE STECKLER: General Counsel may call for next 14 

witness.  15 

 MS. DUVALL:  We call Earl Smith. 16 

(Whereupon, 17 

EARL LEE SMITH 18 

was called as a witness by and on behalf of the General 19 

Counsel and, after having been sworn, was examined and 20 

testified as follows:)   21 

 JUDGE STECKLER:  Please state your name and spell it for 22 

the record.   23 

 THE WITNESS SMITH:  My name is Earl Lee Smith, E-A-R-L 24 

L-E-E S-M-I-T-H. 25 
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 JUDGE STECKLER: Mr. Smith, just a little bit of 1 

instructions here.  We are doing all of this by Zoom.  At 2 

some point, you may hear one or more attorneys objecting to a 3 

question.  Please do not answer the question until after I've 4 

ruled on the objection, please.  And are you in a room by 5 

yourself?   6 

 THE WITNESS:  Yes.   7 

 JUDGE STECKLER:  Okay.  Ms. Duvall, you may continue. 8 

DIRECT EXAMINATION  9 

Q. BY MS. DUVALL:  Mr.  Smith, do you have any documents in 10 

front of you currently?   11 

A. No.  12 

Q. Okay, great.  Are you familiar with the Norfolk Portlock 13 

Intermodal yard located in Chesapeake, Virginia? 14 

A. Yes.   15 

Q. I'm going to refer to this yard as the Norfolk Yard.  16 

Are you -- how are you familiar with this Norfolk Yard?   17 

A. I was employed at that yard.   18 

Q. How long were you employed at that yard?   19 

A. Seventeen years.  20 

Q.  When did you first start working at the Norfolk Yard?   21 

A. I believe it was then 2003.   22 

Q. 2003? 23 

A. Yes.   24 

Q. Okay.  Who was your employer when you first started 25 
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working at the Norfolk Yard? 1 

A. They employer was TBM.   2 

Q. What was your job position with TBM?   3 

A. I was a truck driver.   4 

Q. And as a truck driver, what were your job duties, just 5 

generally? 6 

A. Loading and stripping boxes off the rail.   7 

Q. Is there a particular type of truck that you drove? 8 

A. Yes, a hostler truck, a yard truck as they call them.   9 

Q. Did you perform any groundwork for TBM? 10 

A. Every now and then I would get up there and help out 11 

with the pins, taking the pins out of the boxes.   12 

Q. How long did you work for TBM?   13 

A. I worked for them, I think it was something like 14 

three -- three years, I believe, before, you know, another 15 

company came in. 16 

Q. Do you recall who the new company was that came in? 17 

A. At that time Caliber Intermodal.   18 

Q. Do you know when you started working for Caliber 19 

Intermodal?   20 

A. Not right offhand.  Date-wise, I don't remember, but 21 

I -- 22 

Q. Okay. 23 

A. Go ahead.   24 

Q. What was the process -- did you get hired by Caliber 25 
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Intermodal?   1 

A. Yes.   2 

Q. And was there any break in your employment between TBM 3 

and Caliber Intermodal?   4 

A. No.   5 

Q. So, what was the process you went through to get hired 6 

by Caliber Intermodal? 7 

A. The job just made a smooth transition from one company 8 

to another and it just kept the same drivers that were 9 

already employed there.  The other employees, groundsmen, 10 

whatever, the managers -- just kept everybody. 11 

Q. And did your the job position at all change when you 12 

started working for Caliber? 13 

A. No.   14 

Q. Did your job duties at all change?   15 

A. No.   16 

Q. And did you continue to drive the hostler truck?  17 

A. Yes.   18 

Q. How long did you work for Caliber?   19 

A. I think it was something like 12 or 13 years, somewhere 20 

in that area. 21 

Q. And why did you stop working for Caliber?   22 

A. Another company came in, another contract company came 23 

in.  We went through the same situation, transitioning from 24 

one company to another. 25 
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Q. And who was that new company after Caliber? 1 

A. ITS. 2 

Q. And did you get hired by ITS?   3 

A. Yes.   4 

Q. Was there any break in your employment between ITS and 5 

Caliber?   6 

A. No.   7 

Q. Could you describe the process you went through to get 8 

hired by ITS? 9 

A. It was basically the same as it was before.  They just 10 

kept the same employees that was already employed there.  The 11 

ramp manager, the drivers and the groundsmen-- just kept the 12 

same ones. 13 

Q. Did you have to fill out an application to be hired by 14 

ITS?   15 

A. I don't remember -- no, I don't remember.   16 

Q. What position did you get with ITS?   17 

A. The same position I had, was a truck driver.   18 

Q. And this is driving the hostler still? 19 

A. Yes.   20 

Q. Did your job duties at all change between Caliber and 21 

ITS? 22 

A. No.   23 

Q. When you worked for ITS, how did your job day go?  Can 24 

you describe it?  You got to work and what you do? 25 
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A. A lot of time, I would get to work kind of early, 4:30, 1 

sometimes 5 o'clock in the morning, depending on what time we 2 

had to be to work.  Check my truck out, make sure that it had 3 

oil in it, the tires were okay, mirrors weren't broke.  I 4 

just had to go through a routine, you know, checking of the 5 

truck until ramp manager got there and gave us paperwork to 6 

go to work with.   7 

Q? And who was the ramp manager for ITS? 8 

A. At that time, Tony Lee.   9 

Q. Were there any other managers you reported to ITS?   10 

A. Yes, he was the ramp manager, and the assistant manager 11 

was Leander Barrow.   12 

Q. Now, Tony Lee, did you -- had you worked with him before 13 

ITS?   14 

A. Yes, he was there at that job when I came.   15 

Q. When you came back TBM? 16 

A. Well, when I first started, yes.   17 

Q. What about Leander, did you work with him prior to ITS 18 

being the contractor?   19 

A. Yes. 20 

Q. All right, and how long did you work with Leander?  21 

A. I worked with him until the 21st of January of 2002 -- I 22 

mean -- 23 

Q. Two-thousand -- 24 

A. -- '20.  I'm sorry.   25 
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Q. Are you talking about your end date with them or your 1 

getting a date with them? 2 

A. My ending date was January 2019 -- I'm sorry, 21st of 3 

2019. 4 

Q. Okay.  When did you first start working with 5 

Mr. Leander? 6 

A. When it was TBM, he was a truck driver there at that 7 

time.  8 

Q. Did he work there before you got there, Mr. Leander? 9 

A. Was he working there before I got there?   10 

Q. Yes, before you got hired. 11 

A. Yes. 12 

Q. At ITS, what was your rate of pay, your hourly rate of 13 

pay? 14 

A. At ITS? 15 

Q. Yes. 16 

A. It's $15.10.   17 

Q. And what were your -- 18 

A. Hourly. 19 

Q. Hourly?  Okay.  What were your normal workdays for ITS? 20 

A. Well, most of the time it varied.  I always work at 21 

least five days, sometimes six, sometimes seven.   22 

Q. And what was your -- you talked about your normal start 23 

time, you got there pretty early.  What time did you usually 24 

work to? 25 
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A. Well, it was no finishing -- I mean, it wasn't no set 1 

time to finish.  It was all the work that needed to get out 2 

was done for that particular day.   3 

Q. And how did you know what type of work needed to get 4 

out?   5 

A. Well, the ramp manager usually would tell us, give us 6 

paperwork on what we would -- had to do.  And they always 7 

would know what boxes had to come out, come off the rail, 8 

boxes that had to be loaded back.  They would tell us all of 9 

that.   10 

Q. And when you said come off and be loaded back, are you 11 

talking about a real train?   12 

A. Yes.   13 

Q. Okay.  And how does that process work, loading and 14 

unloading a train?   15 

A. Well, we will pull up with our trucks, with our chassis 16 

to get boxes off.  After we got all the boxes off the rail, 17 

we --if we had to load that particular train back, we will 18 

get that box that they had called for to be loaded and we 19 

will load them back.   20 

Q. And what type of equipment did you guys used to load it, 21 

load the train back?   22 

A. We -- well, we had to use our cranes, top loaders, as 23 

they called it, to get the boxes and load them.   24 

Q. Did you ever drive the crane?   25 
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A. No.   1 

Q. When you worked for ITS, who operated the crane? 2 

A. Carlos Jones and Darrell Halsey.   3 

Q. And you were a yard jockey, a hostler driver.  Were 4 

there any others for ITS -- yard jockeys, hostler drivers?  5 

A. Oh, yes.  Yes.   6 

Q. Okay, who else for yard jockey hostler drivers for ITS? 7 

A. Okay, if Carlos wasn't operating, he would be on the 8 

truck.  He'd be a yard jockey.  Christopher Lucas, Vernon -- 9 

I don't know what Vernon's last name is -- Mark Keating.  I 10 

believe that was the whole group.   11 

Q. What about groundsmen, were there any groundmen when you 12 

worked for ITS?   13 

A. Yes, Ron -- Ron.  I don't know what Ron's last name is.  14 

Yeah, we had a groundman. 15 

Q. Was he the only groundman? 16 

A. Most of the time.  Yeah.  We were -- the drivers would 17 

alternate and we would work with them, you know, alternating.   18 

Q. While you worked for ITS -- I know you talked about Tony 19 

and Leander -- was there -- were there any other supervisors 20 

that you ever reported to while working for ITS?   21 

A. Well, sometimes they had this guy working in office, Al, 22 

Alan Young.  And sometimes if Tony would be off and Leander 23 

would be off, he would be -- Al would be in charge.   24 

Q. Are you familiar with the International Longshoremen's 25 
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Association Local 1970?   1 

A. Yes. 2 

Q. Okay.  And before we get to the specific local, are you 3 

familiar with the ILA, just the International overall?   4 

A. Yes.   5 

Q. How are you familiar with them overall?   6 

A. I was employed with them for 30 years.   7 

Q. Was this prior to your time at the Norfolk Yard?   8 

A. Yes.   9 

Q. Were you -- which local were you a member of?   10 

A. 1248.   11 

Q. So, when did you first hear about ILA Local 1970?   12 

A. I believe it was in 2018. 13 

Q. Do you know what season you first heard about that?   14 

A. Yeah, I think it was in winter season. 15 

Q. And -- 16 

A. Around -- yeah, winter, yeah. 17 

Q. And who told you about ILA Local 1970? 18 

A. Well, it came up in a conversation. 19 

Q. Who was that conversation with? 20 

A. Mike McManus.   21 

Q. And do you recall what came up in that conversation? 22 

A. He was just asking some questions about, you know, the 23 

situation, how they work out there or whatever. 24 

Q. He was asking you questions about how ILA works? 25 
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A. Yeah. 1 

Q. And did you tell them how ILA worked? 2 

A. I told him the best I could how they'd be doing. 3 

Q. Was there ever a time that you learned that ILA Local 4 

1970 was organizing the Norfolk Yard? 5 

A. Yeah, that came up sometime after that conversation with 6 

him. 7 

Q. Did your coworkers know that you used to be in ILA?   8 

A. Yes. 9 

Q. Or used to work for ILA? 10 

A. Yes.   11 

Q. What about Mr. Lee and Mr. Leander -- Tony Lee and 12 

Leander -- did they know you used to work for ILA?   13 

A. Yes.   14 

Q. And how do you know that they knew that?   15 

A. In general conversation.  We used to talk and, you know, 16 

I told them.  I think they already knew anyway from different 17 

people that we know.   18 

Q. Different people who? 19 

A. Just different people.  Sometimes some people or guys 20 

will come in that I used to see on the pier, come on the Yard 21 

where I was working at and they would speak, holler at me or 22 

whatever, you know.   23 

Q. So, you saw some of the former coworkers occasionally 24 

come to the Yard?   25 
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A. Yes.   1 

Q. Did you attend any ILA Local 1970 meetings?   2 

A. They -- we -- they had a couple of meetings that they 3 

wanted to speak to some, you know, some of us.  4 

Q. And did you go to any of these meetings?   5 

A. Yeah, I went to two or three of them.   6 

Q. Where were the meetings you went to?   7 

A. They were -- the meeting that I went to was right here 8 

at 1970.   9 

Q. And do you recall what ILA representatives were at those 10 

meetings?   11 

A. Yeah, you had the president.  He was at one of the 12 

meetings -- well, he was at all three of the meetings I went 13 

to and the -- they had a lawyer.  A lawyer attended one of 14 

the meetings I went to.  They had a business agent.  I 15 

believe he was the business agent.  He was at one of the 16 

meetings. 17 

Q. What about your ITS coworkers?  Did any of them go to 18 

the ILA meetings you went to?   19 

A. Yes.   20 

Q. Which ITS coworkers do you recall attending ILA meetings 21 

with you?   22 

A. Well, let me see.  Let me start off, Ron Spencer, 23 

Christopher Lucas, Michelle Clarke, Ernest Perry, Mark 24 

Keating, Mike McManus, he was at that meeting.  I can't 25 
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remember who else was there.     1 

Q. Okay.  Do you recall the NLRB coming to the Norfolk Yard 2 

to hold an election about whether ILA Local 1970 would 3 

represent the employees of the Norfolk Yard?   4 

A. Yes. 5 

Q. Okay.  So, for my next set of questions, I want to focus 6 

on the time period before that election, but not that day, 7 

but the time period before that election.  Prior to that 8 

election, not the day of, but like in the days preceding, did 9 

Tony Lee ever say anything to you or around you about ILA 10 

organizing at the Norfolk Yard? 11 

A. Yeah, he said something a couple of times he caught them 12 

on the Yard.   13 

Q. Okay, so the first time you recall Mr. Lee saying 14 

something to you, where was this conversation?   15 

A. It was out in the Yard.  Sometimes he'd have to go look 16 

for boxes in the Yard or want to check on the chassis or 17 

whatever.  And he just so happened to catch me on that same 18 

yard parking a box, so he approached me.   19 

Q. Was anyone else present for this conversation?  20 

A. No.   21 

Q. And what did Mr. Lee said to you in this conversation? 22 

A. He just wanted to know why I didn't inform him that this 23 

action was trying to get started so forth, as trying to get a 24 

ILA labor in there.   25 
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Q. What did you tell him?   1 

A. I told him the guys just want to try to do better for 2 

themselves and benefits are a whole lot better.  And they 3 

were going to try to get in.   4 

Q. And did he say anything -- Mr. Lee say anything else in 5 

this conversation?   6 

A. No.  No, he just pulled on off. 7 

Q. When you say "pulled on off," you mean he got in a truck 8 

and pulled on off or walked away? 9 

A. Yeah, he had a truck.   10 

Q. And you said there was a couple of times.  That's the 11 

second time you remember Mr. Lee -- 12 

A. It wasn't long after that because it became an everyday 13 

thing with him questioning -- if it wasn't me, he'd be 14 

questioning somebody else.  But it was basically the same 15 

thing.  He wanted to know why we didn't inform him that this 16 

was going to go on.   17 

Q. Okay, so I just want to focus for an hour on the 18 

conversations you had with Mr. Lee, and then we'll get to the 19 

rest of things that you witnessed.  The second time that 20 

Mr. Lee approached you, where were you?   21 

A. I was out there in the Yard, parking a box again, and he 22 

just pulled up on me.   23 

Q. And what did Mr. Lee said to you in this second 24 

conversation that you recall? 25 
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A. He still asked the same question, why?  Why I wouldn't 1 

tell him.  And you know, that it would -- this action was 2 

trying to go on.   3 

Q. Did he refer to what he meant by this action?   4 

A. No.  Well, I mean, I took it for granted that he was 5 

talking about, you know, the -- trying to get the ILA in 6 

there to represent us.   7 

Q. And what did you say in response?   8 

A. I just told him the same thing I told them before.  The 9 

guys are trying to do a little better for themselves, the 10 

benefit packages are a whole lot better and looking forward 11 

to a future.   12 

Q. And how did he respond to that?   13 

A. He wasn't too pleased with it because he thought he was 14 

going to be left out. 15 

Q. How did he express that to you? 16 

A. He told me that he wouldn't have a job if they came in, 17 

and I told him, Tony, you'll probably have a job.   18 

Q. Did he say anything else in this conversation?   19 

A. No, he didn't say anything.  He just pulled right on off 20 

again.   21 

Q. Okay, I may have asked this already, but just in case, 22 

was anyone else present for the second conversation?  23 

A. No.   24 

Q. So, prior to the NLRB election, are there any other 25 
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occasions that Tony Lee said something to you or around you 1 

about the ILA? 2 

A. It was another time that he approached me in the break 3 

room. 4 

Q. Okay.  So, would he -- 5 

A. It wasn't only me.  It was a few people at the table, 6 

but he was looking at me.   7 

Q. Okay, well, before we get into the details of it, you 8 

said you weren't the only one.  Who else was in the break 9 

room? 10 

A. Some -- all the drivers.  We were on a break -- 11 

Christopher Lucas, Ron, Ernest Perry and Vernon, Mark 12 

Keating.  I think that was it. 13 

Q. Okay.  And while you were in that break room -- from 14 

Tony entering the break room, please describe what happened. 15 

A. Well, he just -- he just had that disgusted look on his 16 

face and he came over to our table and wanted to know the 17 

same thing.  He asked me out there on the Yard, why wasn't 18 

he -- you know, why wasn't he told that this situation was 19 

going to be happening and why would we wanted to bring the 20 

ILA in here. 21 

Q. Did anyone respond to him?   22 

A. Well, I only thing I said was -- because he was looking 23 

at me so viciously.  You know, I told -- what I just said.  I 24 

said, Tony, look, they are trying to do something a little 25 
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better for themselves.  ILA offering up a little more than 1 

this job -- I mean, this company is. 2 

Q. And did Mr. Lee, did Tony, say anything else and this 3 

conversation? 4 

A. Not that I can remember. 5 

Q. How did the conversation end? 6 

A. It ended with him hitting the table with his fists.  So, 7 

and then he walked off.   8 

Q. So, prior to the NLRB election, are there any other 9 

occasions you recall Tony Lee saying anything to you or 10 

around you about the ILA? 11 

A. No, not that I can remember.   12 

Q. Prior to the NLRB election, did Leander Barrow say 13 

anything to you or around you about the ILA?   14 

A. Not during that time.  He just was asking about, you 15 

know, when I told you, when I got the job.  But after that, 16 

he didn't say anything else. 17 

Q. When who got what job?   18 

A. When I got the job at that ramp.  That was on only time 19 

that he, you know, he said something about the ILA to me.   20 

Q. So, you're talking about when you first started with 21 

TBM? 22 

A. Right.   23 

Q. Okay, when you first started with TBM, Mr. Barrow asked 24 

you about the ILA? 25 
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A. Right.   1 

Q. All right.  I know that was a number of years ago, but 2 

do you recall what he asked you?  We're talking a while. 3 

A. No, he just -- the only thing he used to -- well, he 4 

asked me was, were they hiring during that time because if 5 

they were, he would like, you know, to get an application.  6 

But, I told him I don't -- I say, at that present time, I 7 

don't think they were hiring.   8 

Q. And I think you mentioned it, but was Mr. Barrow's job 9 

position back when you first started with TBM?   10 

A. When I first started, he was he working like I was, a 11 

truck driver.  I think he was training for that management 12 

job because the ramp manager at that time was -- he was 13 

leaving and Tony would have gotten his place and Leander 14 

would get Tony's place. 15 

Q. Okay.  So, now I want to turn to the day of the NLRB 16 

election.  Did you vote on the NLRB election?  17 

A. Yes, I voted.   18 

Q. And when you went in to actually vote, meaning somebody 19 

gave you a ballot to vote, who was present in that room? 20 

A. Well, I know Carlos Jones, he was present.  He was 21 

sitting at the desk.  There was a lady also.  I don't know 22 

exactly who she was.  And Marcus, he worked over on the other 23 

side.  They were the only three present when I came in to 24 

vote.   25 
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Q. When you say Marcus worked on the other side, what do 1 

you mean by that?   2 

A. He worked on the side where they fix and repair boxes 3 

and chassis, like that. 4 

Q. Did you work with Marcus?  I mean, I know same yard, but 5 

did you, day-to-day work, with Marcus? 6 

A. We, being in the same yard, he also worked on the 7 

trucks.  If we had a problem with the truck, he would fix the 8 

trucks if he could, if anything went wrong with them. 9 

Q. Were your only interactions with Marcus prior to the 10 

election when he was fixing the trucks? 11 

A. Yes.   12 

Q. Did you attend the ballot count, meaning when the votes 13 

were counted on the day of the NLRB election?   14 

A. No, we were working.  So, I just stopped and cast my 15 

vote, then I went on back to work.  16 

Q. Did you find out what the results of the NLRB election 17 

were?   18 

A. Oh, yeah, later on, yes.  19 

Q. When you say later on, later on that same day or later 20 

on some other day? 21 

A. Yes.  Same day.   22 

Q. How did you find out what the results of the election 23 

were?   24 

A. I asked Carlos.   25 
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Q. On the day of the NLRB election, did Tony Lee say 1 

anything to you or around you about the ILA?   2 

A. No.   3 

Q. And on the day of the NLRB election, did Leander Barrow 4 

say anything to you or around you about the ILA?   5 

A. No.   6 

Q. Okay, so now I want to focus on after the NLRB election, 7 

days and weeks following.  After the NLRB election did Tony 8 

Lee ever say anything to you about ILA? 9 

A. No.   10 

Q. And after the after the election did Leander Barrow say 11 

anything to you about ILA?   12 

A. No.   13 

Q. You ever heard of H&M International Transportation? 14 

A. H&M? 15 

Q. H&M International Transportation, have you heard of 16 

them?   17 

A. No.   18 

Q. Okay. 19 

A. I'm not familiar with them, no. 20 

Q. How did your job end with ITS? 21 

A. I came to work on the 21st of January and I got there 22 

early, like I usually do because I wanted to, you know, get 23 

my trucks situated, check my oil and stuff.  But I was met -- 24 

I was headed to the break room and I was cut off by Mr. Tony 25 
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Lee and for him to tell me that I no longer had a job there, 1 

that I could come back at 9 o'clock and get a application.   2 

Q. Was anyone else present when Tony Lee said you didn't 3 

have a job there?   4 

A. No.   5 

Q. Okay, so did you come back -- 6 

A. There was nobody else at work that early but me.   7 

Q. Okay.  Did you come back at 9:00 a.m. to get an 8 

application?   9 

A. Yes.   10 

Q. And do you know what the application was for?   11 

A. It was for employment at the ramp. 12 

Q. And do you know who the employer was, the new employer 13 

was? 14 

A. H -- I know it was H&M. 15 

Q. Okay, so before when I asked you about H&M, you -- well, 16 

strike that. 17 

 MS. DUVALL:  I'm going to show the witness General 18 

Counsel's Exhibit 20.   19 

Q. BY MS. DUVALL:  Now, Mr. Smith, I'm going to show you on 20 

the screen an exhibit in just a second.  Let me just make 21 

sure I pull it up.  Can you see this document?  I can zoom in 22 

if you want me to.   23 

A. Yes, I can see it.   24 

Q. Okay.  Now, are you able to read it or do you need me to 25 
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zoom in at all?   1 

A. Oh, I'm able to read it. 2 

Q. Okay.  Is that your handwriting on this document?   3 

A. Yes.   4 

Q. So, I'm going to scroll down.  Let me know if you need 5 

to slow down, go faster or anything like that.  I'll scroll 6 

through the document.  If at any point you see handwriting 7 

that's not yours, let me know.   8 

A. Yes, everything's okay. 9 

Q. Okay. 10 

A. Looks like everything with my handwriting.  Can you go 11 

back to that one, go back? 12 

Q. Certainly. 13 

A. What's -- 14 

Q. It's not filled out.  There's no handwriting there. 15 

A. Okay.  Okay.   16 

Q. Okay.  So, that was the bottom of the document.  I'm 17 

going to scroll back to the top.  But do you recognize the 18 

document that I just showed you that I'm scrolling ito the 19 

top of currently?   20 

A. It looks like the application that I filled out for 21 

employment. 22 

Q. Okay, is this the one you filled out for H&M that you 23 

were just describing? 24 

A. Yes.  Yes. 25 
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Q. So, you came back, and you got this application at 9:00 1 

a.m.  Who did you get the application from?   2 

A. Juanita; she's the secretary.   3 

Q. Okay.  And did you fill out the application that day?   4 

A. No, I carried it home with me. 5 

Q. So, you filled out the application at home? 6 

A. Yes.   7 

Q. And then what did you do with the application? 8 

A. I brought it back two or three days later.   9 

Q. And who did you give the application to?   10 

A. I gave it to Juanita. 11 

Q. And when you picked up the application, did Juanita say 12 

anything to you?   13 

A. So forth as what? 14 

Q. Just anything you recall.   15 

A. No, she didn't say anything.  I told her I was back 16 

for -- to get a application.  She just gave me the 17 

application.   18 

Q. And when you dropped off the application, did Juanita 19 

say anything to you that you recall?   20 

A. No.   21 

Q. Did you see Tony Lee when you picked up your 22 

application?   23 

A. I don't remember seeing him.   24 

Q. Did you see Tony Lee when you dropped off your 25 
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application?  1 

A. I don't remember seeing him either.   2 

Q. Okay.  When you picked up your application, did you see 3 

anybody working in the Yard that day?   4 

A. Yes.   5 

Q. Anyone you recognized working in the Yard?   6 

A. No.   7 

Q. All right, what about when you dropped off your 8 

application, did you see anyone you recognized working in the 9 

Yard?   10 

A. No.   11 

Q. Prior to being told fill out the application that 12 

morning at 9:00 a.m., were you aware that ITS was leaving as 13 

the contractor?   14 

A. There was a notice over in the break room put on the 15 

wall saying that they were going to be leaving, ITS was going 16 

to be leaving.   17 

Q. Got it.  But do you know when that notice was put on the 18 

wall?   19 

A. No, I don't know when it was put on the wall.   20 

Q. Did anyone ever contact you about your application to 21 

work for H&M at the Norfolk Yard? 22 

A. No.  23 

Q. Did you ever follow up about your application to work 24 

for H&M at the Norfolk Yard?   25 
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A. Yes, I did a couple of times. 1 

Q. So, the first time you followed up, who did you did you 2 

follow up with? 3 

A. I called Juanita just, you know, to check up on it, 4 

because I know after a period of time, it might have gotten 5 

destroyed.  She said it was still on file.   6 

Q. And was there any other time you followed up about your 7 

application?   8 

A. Yeah, I called Darryl Halsey and told him to tell Lee, 9 

give me a call.  I wanted to, you know, check and see if they 10 

were hiring any more people.   11 

Q. Why did you call Darryl Halsey? 12 

A. I couldn't get in touch with Leander.  He was out there 13 

giving them a hand, working. 14 

Q. But why Darryl?  Was he working back at the Norfolk Yard 15 

when you called?   16 

A. He -- yes, he was working there at a time, crane 17 

operator. 18 

Q. And did Leander give you a call?   19 

A. No.   20 

Q. Did you ever speak with Leander about your application?   21 

A. It was one more time I told -- I had called and told him 22 

I had an application on file.  And I asked him, if they were 23 

going to be hiring anybody else, I wanted, you know, a chance 24 

to get that job.  He told me that well, at that present time, 25 
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they weren't hiring.   1 

Q. Did you have any other conversations with Leander about 2 

your application?  3 

A. No.   4 

Q. Did you ever have any conversations with Tony Lee about 5 

your application?   6 

A. No.   7 

Q. Sitting here today, has anyone ever offered you a job to 8 

work for H&M at the Norfolk Yard? 9 

A. No.   10 

Q. Okay.   11 

 MS. DUVALL:  I have no further questions at this time. 12 

 JUDGE STECKLER:  Okay, Mr. Esders? 13 

DIRECT EXAMINATION 14 

 BY MR. ESDERS:  Just a couple of questions to clarify 15 

the record.  Mr. Smith, my name is Brian Esders.  I am 16 

representing ILA Local 1970.  How are you feeling this 17 

evening? 18 

A.   Fine, how about yourself? 19 

Q.   I'm doing well, thank you.  20 

 You mentioned that you were a member of ILA Local 1248 21 

for a good long while; is that right?   22 

A. Yes. 23 

Q. You said you worked for Local 1248.  I mean, didn't you 24 

actually work for employer members of the Hampton Roads 25 
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Shipping Association, like the BIT and Series (ph.)?   1 

A. No, I didn't work for them personally.  I had a gang and 2 

prior to having a gang, I was working in that gang.   3 

Q. Okay, but you were just a member of the Local, not 4 

employed by the Local, right? 5 

A. Right, just a member of the Local 1248, yeah. 6 

Q. Okay good. 7 

 MR. ESDERS:  Okay, that's all.  Thank you.   8 

 JUDGE STECKLER:  Okay, 5:10 on the East Coast.  Can we 9 

go ahead and finish Mr. Smith this afternoon? 10 

 MR. MARCULEWICZ:  Your Honor, I'm going to be cross-11 

examining Mr. Smith and, yes, we can do that.  Is there any 12 

Jencks statement? 13 

 MS. DUVALL: There are not -- no Jencks statement for 14 

this witness. 15 

 MR. MARCULEWICZ:  If you would give me five minutes to 16 

collect my thoughts, and we'll get -- I want to go over them. 17 

 JUDGE STECKLER:  Okay.  Mr. Smith, we're going to go off 18 

the record for about five minutes.  During this time, you can 19 

get up, you can walk around, et cetera.  Just please don't 20 

talk to anybody about your testimony, okay?   21 

 THE WITNESS:  Okay.  You said about five minutes? 22 

 JUDGE STECKLER:  Thank you.  Yes, sir, about five 23 

minutes.  We'll be off the record.   24 

(Off the record from 5:00 p.m. to 5:14 p.m.) 25 
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 JUDGE STECKLER:  Mr. Marculewicz, you may inquire. 1 

 MR. MARCULEWICZ:  Yeah, thank you, Your Honor.  At this 2 

time, we have no cross-examination of Mr. Smith.   3 

 JUDGE STECKLER:  Okay.  Anything more from General 4 

Counsel?  5 

 MS. DUVALL:  No, Your Honor.   6 

 JUDGE STECKLER:  And, Mr. Esders, you were the last to 7 

question, so -- 8 

 MR. ESDERS:  Nothing more.   9 

 JUDGE STECKLER: Okay.  Mr. Smith, you're about to be 10 

excused as a witness.  Could you unmute for just a moment, 11 

please?   12 

 MS. DUVALL:  He might have to get Mr. Walton to do it.  13 

 JUDGE STECKLER:  Well, let me --  14 

 THE BAILIFF:  Mr. Smith, there should be a button at the 15 

bottom left of your screen, looks like a microphone.   16 

 THE WITNESS:  There we go. 17 

 JUDGE STECKLER:  Thank you, Mr. Smith. 18 

 THE WITNESS:  Okay, we're good.  There you go.  Okay.   19 

 JUDGE STECKLER:  I'll try to make this short for you, 20 

Mr. Smith.  We're going to excuse you as a witness.  In the 21 

meantime, this case is likely going to go into April.  Please 22 

do not discuss your testimony with anyone during this time.  23 

And I'm sure ILA will let you know when the hearing is over.  24 

Okay?  25 
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 THE WITNESS:  Okay. 1 

 JUDGE STECKLER:  Appreciate it.  We'll take you out of 2 

Zoom, and have a good evening.   3 

 THE WITNESS:  All right.  Thank you.   4 

 MS. DUVALL:  Thank you.   5 

 JUDGE STECKLER:  Okay, what time do you want to start in 6 

the morning? 7 

 MR. MARCULEWICZ: 9:30? 8 

 MR. FITZGERALD:  9:30 works here for Respondent. 9 

 MS. DUVALL:  We're available as well, Your Honor. 10 

 JUDGE STECKLER:  Thanks.  All right, we'll go back on 11 

the record then at 9:30 Eastern, 8:30 Central.  Approximately 12 

how many witnesses do you expect tomorrow, General Counsel? 13 

 MS. DUVALL:  At this point we're, just based on the 14 

prior days, we're planning on calling three witnesses.  The 15 

first witness is going to be Mr. Young, who is a 611(c), 16 

followed by two other witnesses. 17 

 They are -- Mr. Young's our only 611(c) for tomorrow. 18 

 MR. FITZGERALD:  Okay, so no one else from Respondent.  19 

Thank you.   20 

 JUDGE STECKLER:  Okay, good to know.  Anything else 21 

before we go off of the record this evening?   22 

 MS. DUVALL:  No.  Actually, sorry, Your Honor.  Off the 23 

record, but I do have another matter.   24 

 JUDGE STECKLER:  Okay, in that case, we'll go off the 25 
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record until tomorrow morning.  Off the record. 1 

(Whereupon, at 5:18 p.m., the hearing in the above-entitled 2 

matter was continued, to resume Friday, January 29, 2021 at 3 

9:30 a.m.)  4 

  5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 
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 16 

 17 
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 25 
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 1 

 2 

CERTIFICATION 3 

 This is to certify that the attached proceedings before 4 

the National Labor Relations Board, Region 05, in the matter 5 

of H&M INTERNATIONAL TRANSPORTATION Case No. 05-CA-241380 via 6 

videoconference, on January 28, 2021, was held according to 7 

the record, and that this is the original, complete, and true 8 

and accurate transcript that has been compared to the 9 

recording, at the hearing, that the exhibits are complete and 10 

no exhibits received in evidence or in the rejected exhibit 11 

files are missing.     12 

 13 

 14 

 15 

 16 

      _______________________________17 

      Kelsea Belt  18 

      Official Reporter  19 

 20 

 21 

 22 

 23 

 24 

 25 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 05 
        
       | 
In the Matter of:    | 
       | 
H&M INTERNATIONAL TRANSPORTATION, | 
INC.,      |  
       |  
     Respondent,  |   
 and      | 
       |     
       |    Case No. 05-CA-241380 
INTERNATIONAL LONGSHOREMEN'S  | 
ASSOCIATION, LOCAL 1970, AFL-CIO, | 
       | 
     and       | 
        | 
       | 
TEAMSTERS LOCAL UNION No. 822, | 
a/w THE INTERNATIONAL BROTHERHOOD | 
OF TEAMSTERS,     |           
       |    
       | 
     Party in Interest. |  
       | 
          
  

 The above-entitled matter came on for hearing pursuant 

to notice, before SHARON LEVINSON STECKLER, Administrative 

Law Judge, via videoconference, on Friday, January 29, 2021, 

at 9:30 a.m. 
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A P P E A R A N C E S 1 
 2 

Counsel for the General Counsel: 3 
  4 
 STEPHANIE COTILLA EITZEN, ESQ. 5 
 National Labor Relations Board - Region 5 6 
 P.O. Box 1386 7 
 Newport News, VA 23601 8 
 (757) 594-0557 9 
 (757) 594-9334 (Fax) 10 
 stephanie.eitzen@nlrb.gov  11 
 12 
 BARBARA DUVALL, ESQ. 13 
 National Labor Relations Board, Region 5  14 
 100 South Charles St., Suite 600 15 
 Baltimore, MD 21201 16 
 (410) 962-2915 (Barbara) 17 
 Barbara.duvall@nlrb.gov  18 
   19 
On Behalf of the Charging Party: 20 
   21 
 BRIAN ESDERS, ESQ. 22 
 Abato, Rubenstein & Abato, P.A. 23 
 809 Gleneagles Court, Suite 320 24 
 Baltimore, MD  21286-2230 25 
 (410) 321-0990 26 
 besders@abatolaw.com  27 
 28 
On Behalf of the Respondent/Charged Party: 29 
   30 
 STEFAN MARCULEWICZ, ESQ. 31 
 Littler Mendelson, P.C. 32 
 815 Connecticut Avenue, NW 33 
 Suite 400 34 
 Washington, D.C.  20006 35 
 (202) 842-3400 36 
 Smarculewicz@littler.com  37 
 38 
 BRENDAN FITZGERALD, ESQ. 39 
 Littler Mendelson, P.C. 40 
 21 East State Street, Suite 1600 41 
 Columbus, OH  43215-4238 42 
 (614) 463-4237 43 
 Bfitzgerald@littler.com  44 
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 1 
A P P E A R A N C E S (cont.) 2 

 3 
Also Present: 4 
  5 
 DAVID MORRISSEY, baliff, NLRB  6 
 7 
 8 
 9 
 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 

28 
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 I N D E X 1 
               VOIR 2 
WITNESSES             DIRECT  CROSS  REDIRECT  RECROSS  DIRE 3 
 4 
Alan E. Young          972     --      --       --      --  5 
                      1042 6 
 7 
Rayeon R. Jordon      1047    1075    1086      1086    -- 8 
                      1074 9 
 10 
Michael J. McManus    1090    1147     --       --      -- 11 
                      1145       12 
 13 
 14 
 15 
 16 
 17 
 18 
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 20 
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 22 
 23 
 24 
 25 

26 
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E X H I B I T S 1 

EXHIBIT              FOR IDENTIFICATION     IN EVIDENCE  2 

GENERAL COUNSEL'S 3 

 GC-23                       1120               1127 4 

 GC-24                       1010               1012 5 

    6 
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P R O C E E D I N G S 1 

       (Time Noted:  9:36 a.m.) 2 

 JUDGE STECKLER:  Good morning.  This is day 5 of H&M 3 

International.  4 

 Any preliminary matters before we get our first witness?   5 

 MR. FITZGERALD:  Your Honor, we're requesting permission 6 

to use -- your permission to use subpoenas previously issued 7 

by Region 5 in this matter, and I was hoping to issue those 8 

to witnesses and for documents at this point.   9 

 JUDGE STECKLER:  I think you can use them, but you still 10 

need my permission to use them.  So when you're ready to do 11 

so, send me your request and I'll approve it.  But in your 12 

request please remind me that you have some already so that 13 

you don't have to go back to the Region to get some.   14 

 And just to remind all parties, the request for 15 

subpoenas may be ex parte.   16 

 Any additional matters?   17 

 Hearing none, General Counsel may call her next witness.   18 

 MS. EITZEN:  Yes, Your Honor.  I call Alan Young as a 19 

witness.   20 

 MR. MORRISSEY:  Okay.  I'm entering him now.   21 

 MS. EITZEN:  And, Your Honor, while Mr. Young is coming 22 

in, I'd like to note that he is pled in the complaint as a 23 

Section 2(11) supervisor and a Section 213 agent in paragraph 24 

6(a)(5) of the complaint for being an operations manager at 25 
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the Norfolk Yard since about May 5, 2019.  It's my 1 

understanding he's no longer holding that position, but 2 

during the time period of the allegations in the complaint, 3 

he did.  Respondent admitted that paragraph of the complaint, 4 

and I'll be -- I would like to request permission to question 5 

him pursuant to Federal Rule of Evidence 611(c). 6 

 JUDGE STECKLER:  Any objections?   7 

 MR. FITZGERALD:  No objection.   8 

 MR. ESDERS:  No.   9 

 JUDGE STECKLER:  So granted.   10 

 Mr. Young is still connecting to audio.  Somebody want 11 

to sing the Jeopardy! song while we wait? 12 

 MR. FITZGERALD:  Your Honor, I just had the same issue a 13 

moment ago, and by disconnecting and reconnecting I was able 14 

to get audio connection.   15 

 JUDGE STECKLER:  Okay.  Is there someone who can let him 16 

know to do so?  Or take him out and then try again. 17 

 MR. FITZGERALD:  We can contact him.   18 

 MS. EITZEN:  Right.  Due to skip Counsel issues, the 19 

General Counsel has not had -- has not been in contact with 20 

Mr. Young.   21 

 MR. MORRISSEY:  Do we want to go off the record while we 22 

work through this connection problem? 23 

 JUDGE STECKLER:  Yes. 24 

(Off the record from 9:39 a.m. to 9:41 a.m.) 25 
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 JUDGE STECKLER:  General Counsel just called Mr. Alan 1 

Young.   2 

 Mr. Young, could you please raise your right hand. 3 

(Whereupon, 4 

ALAN E. YOUNG 5 

was called as a witness by and on behalf of the General 6 

Counsel and, after having been duly sworn, was examined and 7 

testified as follows:) 8 

 JUDGE STECKLER:  Please state your name and spell it for 9 

the record.   10 

 THE WITNESS:  Alan E. Young, A-l-a-n, E, Y-o-u-n-g.   11 

 JUDGE STECKLER:  Mr. Young, I noticed you've got like a 12 

curtain behind you.   13 

 THE WITNESS:  Yeah. 14 

 JUDGE STECKLER:  Are you alone?  Are you covering up 15 

junk or what's behind you?   16 

 THE WITNESS:  It's a den looking out into the living 17 

room.   18 

 JUDGE STECKLER:  Okay.  Are you alone in the room where 19 

you're at?   20 

 THE WITNESS:  Yeah.   21 

 JUDGE STECKLER:  Okay.  From time-to-time while the 22 

parties are questioning, one or more of the attorneys may 23 

have an objection.  Because there's an audio lag, please wait 24 

before you give your answer until after I've made my ruling 25 
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on the objection.  Okay?   1 

 THE WITNESS:  All right.   2 

 JUDGE STECKLER:  Okay.  Ms. Eitzen, are you questioning 3 

this morning? 4 

 MS. EITZEN:  Yes. 5 

DIRECT EXAMINATION 6 

Q. BY MS. EITZEN:  Good morning, Mr. Young.  My name is 7 

Stephanie Eitzen.  I work at the National Labor Relations 8 

Board and I'm an attorney at the Board.  Thank you for being 9 

available to testify this morning.   10 

 What technology device are you using to log into the 11 

Zoom meeting today?   12 

A. Home computer. 13 

Q. Okay.  Do you have any documents with you now? 14 

A. None. 15 

Q. I'm going to ask that you not look at any documents 16 

unless they're being shown to you in the Zoom platform as 17 

part of this hearing.  If I have a document to show you, I'm 18 

going to put it in Zoom, and the other attorneys will as 19 

well, and you'll see it on your computer screen at that time.  20 

Do you understand? 21 

A. Yeah. 22 

Q. Before coming to testify here today, did you meet with 23 

anyone to prepare for your testimony? 24 

A. No. 25 
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Q. Did you talk to anyone before testifying here today to 1 

prepare? 2 

A. No. 3 

Q. And did you review any documents before you came here to 4 

testify? 5 

A. No. 6 

Q. We started this hearing on Monday of this week.  Has 7 

anyone told you about anything that has been said at the 8 

hearing? 9 

A. No. 10 

Q. Are you testifying here today because you were sent a 11 

subpoena from the National Labor Relations Board? 12 

A. Yeah. 13 

Q. Are you familiar with the Norfolk Southern rail yard 14 

located at 1710 Atlantic Avenue in Chesapeake, Virginia? 15 

A. Yeah. 16 

Q. In my questions today I'm going to be referring to that 17 

location as the Norfolk Southern Yard.  Now, you worked at 18 

the Norfolk Southern Yard; is that correct? 19 

A. Yes. 20 

Q. And you worked at that yard for approximately 17 years, 21 

right? 22 

A. Yes. 23 

Q. And is it correct that your first employer at the 24 

Norfolk Southern Yard was called Ted Vance Minority? 25 



974 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes. 1 

Q. And you began working for Ted Vance Minority in about 2 

2013, correct? 3 

A. No.   4 

Q. What year do you recall starting to work for Ted Vance 5 

Minority? 6 

A. 1994.   7 

Q. And was that at the Norfolk Southern Yard, in 1994? 8 

A. Yeah. 9 

Q. And what was your job title when you worked at Ted Vance 10 

Minority? 11 

A. Gate clerk. 12 

Q. Can you tell us about your duties as a gate clerk when 13 

you worked for Ted Vance Minority? 14 

A. That was checking trucks in and out. 15 

Q. And when you say checking the trucks in and out, what 16 

were you checking for? 17 

A. To make sure that the container ain't damaged, the seal 18 

was on, no damage to a chassis.   19 

Q. And was that the first time that you had performed 20 

duties as a gate clerk, when you were employed with Ted Vance 21 

Minority? 22 

A. Yeah. 23 

Q. And when you worked for Ted Vance Minority at the 24 

Norfolk Southern Yard, who did you report to? 25 
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A. The supervisor's name was Mitch.   1 

Q. Do you recall if he was the terminal manager at that 2 

time at the Norfolk Southern Yard? 3 

A. No.  He was the manager for TVM.   4 

Q. And was there anyone else that you reported to when you 5 

worked at Ted Vance Minority, TVM? 6 

A. Paul Tatum.   7 

Q. And when you worked for TVM, did someone named Anthony 8 

Lee also work for TVM at the same time? 9 

A. I don't believe he was there yet.  10 

Q. Okay.  And your employment with Ted Vance Minority 11 

ended, and is that because -- or, I'm sorry.  Did your 12 

employment with Ted Vance Minority end? 13 

A. The contract expired.  They pulled out. 14 

Q. Okay.  Do you remember approximately when that happened? 15 

A. I'd say 2000.   16 

Q. So after Ted Vance Minority, you were employed by 17 

Caliber, correct? 18 

A. Yes. 19 

Q. And you worked for Caliber at the Norfolk Southern rail 20 

yard, correct? 21 

A. Yes. 22 

Q. Do you recall when you started working for Caliber? 23 

A. I'd say 2'01.   24 

Q. And in that transition of employment from TVM to 25 
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Caliber, you did not miss any days of work; is that correct? 1 

A. No. 2 

Q. So you were working for TVM one day and the next day you 3 

began working for Caliber, correct? 4 

A. Yeah. 5 

Q. What was your job title for Caliber at the Norfolk 6 

Southern Yard? 7 

A. Gate inspector. 8 

Q. Was that job different than the gate clerk position you 9 

had held at TVM? 10 

A. As I worked for -- where was it -- Caliber, I started 11 

learning the things on the railroad, like checking trains in 12 

and out, inventorying the Yard, and running the people, some 13 

of them. 14 

Q. And how did you learn those things?  Was there a 15 

training that you went through at Caliber? 16 

A. I just watched the supervisors during the day.   17 

Q. Can you describe your work duties at Caliber as a gate 18 

inspector? 19 

A. Well, it was the same thing, checking trucks in and out.  20 

And then when I got time, they'd send me out into the Yard to 21 

inventory everything that's in the Yard to make sure that all 22 

the containers and everything's there.  And then check trains 23 

in and out with the handheld, make sure that they're secure 24 

before they go down the road, all that kind of stuff.   25 
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Q. And what part of your day, if you recall, were you doing 1 

gate inspector duties with Caliber? 2 

A. Usually I'd come in and work from like 3 to 11.  I'd say 3 

the first 3 hours -- the gate's open at 3 to 7 -- well, the 4 

gate was open at 4.  From 4 to 7, I'd check the trucks in and 5 

out till the first gate inspector came in.  Then I went out 6 

and I inventoried the Yard.  And when the train was ready to 7 

go out, I'd go check the train.  Then I'd go home. 8 

Q. Okay.  And you mentioned that the gates are opened at 4 9 

a.m.  Who's responsible for opening those gates with Caliber; 10 

do you remember? 11 

A. That would be me.  I'd be by myself until, I'd say, 8 12 

o'clock, till a supervisor came in. 13 

Q. During the time that you were by yourself until about 8, 14 

were there other employees working at the Yard on behalf of 15 

Caliber? 16 

A. Yeah.  The people that were out in the Yard were taking 17 

the train down, hostler drivers. 18 

Q. And when you worked for Caliber, who did you report to? 19 

A. Caliber, I believe it was Eric Sheffvue (ph.). 20 

Q. Do you remember what his title was at Caliber? 21 

A. He was the same like Mitch.  He was a contractor 22 

supervisor. 23 

Q. Did Anthony Lee work for Caliber? 24 

A. I believe that's when he came in, yeah.  That was after 25 
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Mitch.  1 

Q. Do you remember what Anthony Lee's job title was when he 2 

started working for Caliber? 3 

A. I believe he was a hostler driver when he started. 4 

Q. Do you remember if Mr. Lee's job changed during his time 5 

working for Caliber? 6 

A. Yeah.  He worked up to supervisor. 7 

Q. And do you remember what kind of supervisor he became 8 

while working at Caliber? 9 

A. Second in command.  So you got supervisor and then the 10 

assistant, I would say.   11 

Q. And you recognize the name Leander Barrow; is that 12 

right? 13 

A. Yeah. 14 

Q. Leander Barrow, was he employed by Caliber at the same 15 

time that you worked for Caliber at the Norfolk Yard? 16 

A. Yeah. 17 

Q. Do you remember what his title was or what job he did at 18 

Caliber? 19 

A. He started as a hostler driver, too. 20 

Q. And do you recall if Mr. Barrow's title changed during 21 

his employment with Caliber? 22 

A. Yeah.  He moved up to assistant manager. 23 

Q. Do you recall when your employment with Caliber ended at 24 

the Norfolk Southern Yard? 25 
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A. I want to say last year.   1 

Q. Let me ask it again.  With respect to Caliber, do you 2 

remember when your employment ended? 3 

A. I want to say 2007. 4 

Q. And again, your employment with Caliber ended because 5 

another contractor came in to take over; is that right? 6 

A. Yeah.  They pulled out after about 6 years. 7 

Q. And the next contractor to come in was ITS Technologies 8 

& Logistics; is that right? 9 

A. Yeah. 10 

Q. And you were hired by ITS, correct? 11 

A. Yeah.  I was one of the last ones, yeah. 12 

Q. Did you miss any days of work in the transition from 13 

Caliber to ITS?   14 

A. No. 15 

Q. And do you remember when you started working for ITS? 16 

A. I want to say 2008. 17 

Q. And with respect to ITS, you continued to work for ITS 18 

until about January of 2019; is that right? 19 

A. Yeah, that sounds about right. 20 

Q. And what job were you hired to be with ITS? 21 

A. ITS, I believe I was head gate inspector at that time. 22 

Q. Can you please describe your duties as a head gate 23 

inspector when you worked for ITS? 24 

A. They were the same as with Caliber. 25 
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Q. Did you receive any training from ITS when you were 1 

hired and started working as a head gate inspector? 2 

A. Yes. 3 

Q. And do you recall what the training was about? 4 

A. Going over what I do.   5 

Q. And are you able to tell us about how long that training 6 

lasted with ITS? 7 

A. I'd say 2 weeks. 8 

Q. And you said you were the head gate inspector.  Were 9 

there other gate inspectors who also worked at ITS when you 10 

were hired? 11 

A. Yeah. 12 

Q. And who else do you recall being gate inspector of ITS? 13 

A. Michelle.  We had Little Michelle.  I forget what they 14 

called her -- a crazy name.  It's been a while back.  Angie, 15 

I think maybe Angie was there.  I might be missing one.   16 

Q. Do you recall anybody named Ron Spencer? 17 

A. Yeah, Ron Spencer was there.  He worked a gate.  He also 18 

worked as a groundman. 19 

Q. And just so I understand, were there two gate clerks at 20 

ITS who were named -- who both had the name of Michelle? 21 

A. Yeah. 22 

Q. Do you recall the last name of any of those two 23 

Michelle's? 24 

A. Yeah.  One of them was Michelle Clarke, and the other 25 
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Michelle -- they called her Little Michelle, but she had a 1 

different name.  I can't remember what it is.   2 

Q. Okay.  And the one that was referred to as Little 3 

Michelle, did she work for ITS for the entire time that you 4 

did? 5 

A. I'm going to say no. 6 

Q. And Michelle Clarke, do you recall if she worked at ITS 7 

for the entire time that you were there? 8 

A. Yeah. 9 

Q. Now when ITS became the employer, Anthony Lee was also 10 

hired by ITS, correct? 11 

A. Yeah. 12 

Q. Was there a terminal manager for ITS at the Norfolk 13 

Southern Yard? 14 

A. Yeah. 15 

Q. And Leander Barrow also continued to -- was hired by 16 

ITS, correct? 17 

A. Yeah.  Yeah. 18 

Q. And did Leander Barrow serve as the assistant manager 19 

for ITS at the Norfolk Southern Yard? 20 

A. I can't speak for NS because they're union. 21 

Q. Okay.  I'm sorry.  I'm going to -- when I say -- I'm 22 

going to refer to it as the Norfolk Yard, then, the location 23 

where you were working, not Norfolk Southern Railway, but the 24 

Yard itself.  Does that make sense?  Do you understand? 25 
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A. Yeah.  That's where, yeah, he worked.   1 

Q. Okay.  So Leander Barrow, what was his job title for ITS 2 

at the Yard? 3 

A. I'll say assistant manager, the second man on the totem 4 

pole. 5 

Q. Okay.  With respect to your employment with ITS, what 6 

part of your day would you say that you were working as a 7 

lead gate clerk? 8 

A. From 4 to 7; 4 in the morning till 7 in the morning. 9 

Q. Okay.  Were there any other gate clerks at the Yard 10 

during that time period, 4 to 7? 11 

A. No. 12 

Q. And do you recall if there were any other employees at 13 

ITS working in that time period, 4 to 7? 14 

A. People out in the Yard, hostler drivers and pack 15 

operator working the train.   16 

Q. What were you doing between 4 and 7 at ITS on a regular 17 

basis? 18 

A. Checking trucks in and out.   19 

Q. Did you have communications with the other workers at 20 

ITS, the hostler drivers and I think you said yard jockeys, 21 

maybe? 22 

A. Yeah.  I'm the one that gave them the paperwork so they 23 

could get started on the train. 24 

Q. Okay.  What does that paperwork -- what information does 25 
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it give to the employees? 1 

A. It shows the employees what chassis the box is going.  2 

When they take a box off the train, you got to put it on a 3 

certain chassis that matches up with that box.   4 

Q. Did you prepare the paperwork? 5 

A. Yeah. 6 

Q. And what information did you use to prepare the 7 

paperwork? 8 

A. I used a handheld computer. 9 

Q. And the information that you're seeing on the handheld 10 

computer, does that come from ITS or are you using 11 

information from Norfolk Southern Railway? 12 

A. Norfolk & Southern mainframe computer. 13 

Q. And did you prepare that paperwork on a regular basis at 14 

ITS? 15 

A. Every day. 16 

Q. Now, after 7 a.m., what work did you do for ITS on a 17 

typical day? 18 

A. Went out in the Yard when the gate inspector came in at 19 

7 -- supposed to be there at 7, went out into the Yard and 20 

started inventorying all the containers on the Yard. 21 

Q. And who was the gate inspector for ITS when you were 22 

there? 23 

A. Now, it should have been Michelle Clarke.  She's the one 24 

that come in at 7. 25 
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Q. Did somebody else perform that duty for ITS from time to 1 

time? 2 

A. Yeah, I did, if she didn't show up on time. 3 

Q. And when you went out to the Yard to do inventory, what 4 

did that job consist of? 5 

A. Counting and putting the numbers into the computer of 6 

every container on the Yard to make sure that nothing's 7 

missing. 8 

Q. And about how much of your day, workday, would you spend 9 

doing that job? 10 

A. I'd say 3 hours. 11 

Q. Would that be then until about 10 a.m. typically? 12 

A. Yeah. 13 

Q. And what did you do after 10 a.m.? 14 

A. If the train was ready -- usually there was one train 15 

loaded by about, I'd say, 10 o'clock, 9:30, 10.  I'd go out 16 

and check the procurement on the train, make sure everything 17 

was on it, send it out. 18 

Q. Okay.  And once that -- if that train was sent out, 19 

would other trains be arriving to the Yard during your 20 

workday? 21 

A. Yeah. 22 

Q. Were they coming at a certain time or did the time vary? 23 

A. Yup, same time, running on time every day.   24 

Q. What times did you expect the trains to be coming into 25 
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the Yard when you worked at ITS? 1 

A. Usually we'd get the 234 anywhere from 12 noon to 3.   2 

Q. Was there another train that would come after that one? 3 

A. They would be coming in the evening.   4 

Q. Okay.  And the trains that came in the evening, would 5 

they be worked on, on the day that they arrived or the next 6 

day? 7 

A. The next day. 8 

Q. What time did you typically end your day when you were 9 

employed by ITS? 10 

A. Usually 11 o'clock. 11 

Q. During your workday did you ever go to the break room? 12 

A. Yeah. 13 

Q. And why would you be going to the break room during your 14 

workday at ITS? 15 

A. Give the paperwork to the guys so they could get started 16 

stripping or loading the train. 17 

 MS. EITZEN:  I'm sorry, Your Honor.  I'm not sure -- 18 

somebody entered the meeting and I'm not sure who.  If we 19 

could ascertain --  20 

 THE WITNESS:  I'd take paperwork --  21 

 MS. EITZEN:  Oh, I'm sorry, Mr. Young.  Just a minute. 22 

 MR. MORRISSEY:  Excuse me.  Mr. O'Hare, can you identify 23 

yourself, please? 24 

 MR. O'HARE:  My name is Dan O'Hare.  I'm an intern with 25 
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the Office of the Executive Secretary.  I'm just an observer 1 

in the meeting.   2 

 MR. MORRISSEY:  Thank you.   3 

Q. BY MS. EITZEN:  Okay.  I'm sorry, Mr. Young.  Okay.  I 4 

had asked you about the break room.  During your workday at 5 

ITS what would you be going into the break room to do? 6 

A. When I went to the break room I was giving out paperwork 7 

for the train to be stripped or unloaded. 8 

Q. And who were you giving that paperwork to? 9 

A. Let's see.  I would say David Wade usually. 10 

Q. Do you recall what Mr. Wade's job title was at ITS? 11 

A. Hostler driver. 12 

Q. Why do you recall giving the paperwork to Mr. Wade in 13 

particular? 14 

A. It seems like he wanted it all the time to look at 15 

first. 16 

Q. Okay.  Did you also give paperwork to any other 17 

employees at ITS? 18 

A. Yeah.   19 

Q. And who do you remember handing that paperwork to? 20 

A. Darryl Halsey.   21 

Q. Anybody else? 22 

A. Vernon, Mark Keating, just about anyone that was a 23 

hostler driver that had their hand out. 24 

Q. Do you remember Vernon's last name? 25 
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A. Cuffee. 1 

Q. Okay.  And this paperwork, is this the same paperwork 2 

that you described handing out when you worked for Caliber? 3 

A. Yeah, the same thing. 4 

Q. Okay.  And did you do this on a regular basis as part of 5 

your job at ITS, to hand out the paperwork to these hostler 6 

drivers? 7 

A. Yeah.  In the morning we you drove out there, you put it 8 

in the computer, you come up and get a printout of all the 9 

boxes that are on that train that come in, and then it 10 

matches it up to the chassis that it's supposed to go on.  11 

The chassis is a long 40-foot piece of steel with tires on 12 

the back, is what it looks like.   13 

Q. Okay.  Do you remember what Darryl Halsey's job was at 14 

ITS? 15 

A. He was the pack operator. 16 

Q. What about Vernon?  Do you remember Vernon's job at ITS? 17 

A. Hostler driver. 18 

Q. And how about Mark Keating?  What was his job? 19 

A. Hostler driver. 20 

Q. Do you recall if ITS conducted safety briefings at the 21 

jobsite? 22 

A. Yes. 23 

Q. Do you attend those safety briefings? 24 

A. I would say 90 percent of the time I didn't. 25 
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Q. Okay.  Just to make sure I heard you, you said you did 1 

not 90 percent of the time attend them? 2 

A. Yeah. 3 

Q. Okay.  So for those that you did attend, approximately 4 

10 percent, who conducted the safety briefing meetings? 5 

A. It would be the supervisor, Tony. 6 

Q. Okay.  And you referred to Tony.  Is that Anthony Lee? 7 

A. Yeah.  Anthony Lee, yeah. 8 

Q. Okay.  So you referred to him at the jobsite as Tony? 9 

A. Yeah. 10 

Q. And for those safety meetings that you did attend, do 11 

you remember what time of the day they took place? 12 

A. Tony usually got there about 8, so it was by about 8:30. 13 

Q. And Tony was the terminal manager at ITS; is that right? 14 

A. Yeah. 15 

Q. And, I'm sorry, I may have already asked you, but just 16 

to make sure I'm clear, Leander Barrow was the assistant 17 

manager at ITS? 18 

A. Yes. 19 

Q. You said that Tony didn't arrive until around 8, 20 

correct? 21 

A. Yes. 22 

Q. And when did Lee Barrow arrive? 23 

A. Leander usually came in at 12 o'clock and he finished 24 

off the day. 25 
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Q. So before 8 a.m., before Tony arrived, was there any 1 

supervisor working at ITS? 2 

A. That would be me. 3 

Q. Okay.   4 

A. I wasn't a supervisor.  I was just a, what do you call 5 

it, head clerk.  Head gate clerk. 6 

Q. Okay.  So you -- if there were any questions or issues, 7 

you were the person that the employees would go to before 8 8 

a.m.; is that fair to say? 9 

A. Yes. 10 

Q. Okay.  Now some of the employees, did they call you by a 11 

nickname at the Yard? 12 

A. Yeah. 13 

Q. Okay.  Did they call you Big Al sometimes? 14 

A. Yeah. 15 

Q. Okay.  And I understand that several employees had 16 

nicknames at the Yard, right? 17 

A. Yeah. 18 

Q. Do you remember hearing Darryl called Chop? 19 

A. Yeah. 20 

Q. And was -- okay.  So when you worked for ITS, where did 21 

you spend most of your workday, what part of the Yard? 22 

A. Let's say maybe the first 3 or 4 hours easy, I was in 23 

the office, had to stay up there until the first gate 24 

inspector came in.  Then the majority -- well, the rest of it 25 
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I was in a truck.   1 

Q. Okay.  And the office, is that also called the 2 

interchange office? 3 

A. You could call it that.  That's where they got the 4 

interchanges, yup. 5 

Q. And the building that the interchange office has, is 6 

that also where the break room is or is the break room in a 7 

separate location? 8 

A. Separate building. 9 

Q. And who else worked at the interchange office? 10 

A. All the managers were in there, NS people were in there, 11 

and -- that's about it. 12 

Q. And when you said managers, are you referring to Anthony 13 

Lee?  Did he work at the office as well? 14 

A. Yeah. 15 

Q. And Leander Barrow, did he work in that same office? 16 

A. Yes. 17 

Q. And then you mentioned NS people.  Does NS stand for 18 

Norfolk Southern? 19 

A. Yeah. 20 

Q. Do you recall the names of any of those NS people who 21 

also worked at the office? 22 

A. At the moment I can't think of -- let me think.  I'm 23 

going to say the last one I remember was Wayne Kelly.  He 24 

worked for NS. 25 
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Q. Do you remember what Wayne Kelly's job was at the Yard? 1 

A. He was head clerk. 2 

Q. Was he employed by ITS like you were? 3 

A. No, he was Norfolk & Southern.  And then they phased all 4 

them out and the building became nothing but ITS. 5 

Q. Okay.  And do you remember about how soon after you were 6 

hired by ITS that the Norfolk Southern gate clerks were 7 

phased out and Wayne left? 8 

A. I'm going to say more or less when they started ITS. 9 

Q. So Anthony Lee, in that office, did he have a desk in 10 

the office? 11 

A. Yes. 12 

Q. Was it an open desk or was he closed in an office with a 13 

door? 14 

A. He had both places.  He had an office in the back that 15 

was closed off just to him, and then you had the front of the 16 

office where he sat most of the day.  And it was a regular 17 

desk, you know, a office desk. 18 

Q. And you said the office in the back.  Is it still the 19 

same office where you work or is it in a different building? 20 

A. I worked up front, in the front of the office. 21 

Q. What about Leander Barrow?  Where did he do his work 22 

when he was in the office? 23 

A. Okay.  It was the same place, in the front of the 24 

office, and then he could also go into the back. 25 
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Q. So when Mr. Lee and Leander Barrow were in the office, 1 

how close would you say that you were -- I'm sorry.  Let me 2 

break this up.  I apologize. 3 

 With respect to Anthony Lee, when you were working in 4 

the front office and he was working in the front office, can 5 

you tell us the distance of your desk to his desk? 6 

A. Well, like I say, he sat at the desk, and then we got 7 

counters that are up to a window, say like a bank, when you 8 

come up to the window.  So usually I was standing --  9 

Q. Okay.  And about how close --  10 

A. -- at the counter. 11 

Q. -- how close would you be to him? 12 

A. I'd say about 8 feet. 13 

Q. And what about Leander Barrow?  When he was in that 14 

front office, are you able to tell us about how close you 15 

were working to him? 16 

A. Yeah.  I'd say about 8 feet. 17 

Q. Okay.  Now you said that Leander Barrow usually arrived 18 

to work at noon, correct? 19 

A. Yeah. 20 

Q. But I believe you said you usually left at 11 a.m., 21 

right? 22 

A. I did. 23 

Q. Okay.  So where was there a time when both you, Leander 24 

Barrow -- I'm sorry -- when both you and Leander Barrow were 25 



993 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

in the same office? 1 

A. Oh, yeah.  Yeah.  Like I said, sometimes when I'm 2 

working, I don't really get off at 11 if I'm out there 3 

checking a train.  You got to walk the train up and down.  4 

That usually takes a good half hour.  And sometimes I don't 5 

leave until like 1 o'clock. 6 

Q. Okay.  But while you're checking the train, you're out 7 

in the Yard; is that right? 8 

A. Yeah. 9 

Q. So you're not working in the office at the time you're 10 

checking a train? 11 

A. No. 12 

Q. Okay.  And then you said, too, that Anthony Lee 13 

generally arrived at 8 a.m.; is that right? 14 

A. Yeah. 15 

Q. And was there a part of the day when you and Anthony Lee 16 

would both be in the office on a regular basis? 17 

A. Just in the morning. 18 

Q. Okay.  And about what part of the morning would you say? 19 

A. Usually when he comes in at 8, and he looks around and 20 

everything, we talk about who showed up, who didn't show up, 21 

anything broken, anything, you know, out of order.  We talk, 22 

then he'd go back, and I think he has the conference call 23 

like at 9.  So usually we're done by 8:30.   24 

Q.  And did Mr. Anthony Lee ever tell you who that 25 
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conference call was at 9 a.m.?  Did you know who he was 1 

having that call with? 2 

A. I believe it was ITS and all the managers from the other 3 

company. 4 

Q. Okay.  I'm going to ask you some questions now about 5 

some of the other employees who worked for ITS at the Norfolk 6 

Yard.  And I just want to make sure I know who was working 7 

there.  Did ITS employ crane operators at the Norfolk Yard? 8 

A. Yes. 9 

Q. Do you recall how many crane operators worked for ITS?  10 

And I want to focus your attention in about December of 2018, 11 

January 2019, that time period. 12 

A. I'm going to say two. 13 

Q. Do you recall their names? 14 

A. Darryl Halsey and Carlos.  I'm not sure about his last 15 

name. 16 

Q. Okay.  And what about -- I think we've already covered 17 

it but I want to make sure that I have all of them.  You 18 

mentioned hostler drivers or yard jockeys? 19 

A. Yeah. 20 

Q. Okay.  Is that the same position, yard jockey, hostler 21 

driver?  22 

A. Yes. 23 

Q. How many yard jockey or hostler drivers do you remember 24 

working for ITS towards the end of your employment? 25 
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A. I'm going to say there was about five. 1 

Q. And do you remember any of their names? 2 

A. I'm going to say Mark Keating, Vernon, Wade.  I know 3 

there was a couple more, but it's skipping my mind right now. 4 

Q. Okay.  Do you remember somebody named Earl Smith? 5 

A. Earl Smith was one, yeah.   6 

Q. What about, do you remember somebody named Christopher 7 

Lucas? 8 

A. Okay.  Chris, yeah.  Okay. 9 

Q. Do you remember if ITS employed any groundmen towards 10 

the latter part of your employment? 11 

A. We had one groundman.  Well, actually two, I'd say, Mike 12 

McManus and Ron.  And Ron was also a gate inspector when we 13 

needed him. 14 

Q. Okay.  And do you recall ITS employing any mechanics at 15 

the Yard towards the end of your employment? 16 

A. All right.  There was a mechanic shop over there.  I'm 17 

going to say at least three, four were hired in my time with 18 

them.   19 

Q. Do you remember any of their names? 20 

A. They really didn't stay too long.  I think one of them 21 

was Rayeon, Jermaine, and the other two I don't really know.  22 

I don't go over there.   23 

Q. Okay. 24 

A. Marcus runs the mechanical shop. 25 
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Q. And the mechanic shop, is that a different building or 1 

is it connected to any of the other existing buildings you've 2 

identified? 3 

A. It's another building. 4 

Q. Do you recall if Mike McManus worked in that mechanic 5 

shop? 6 

A. When I started, he worked as a groundman and then, yeah, 7 

he moved over to the mechanical shop.  Yup.   8 

Q. Okay.  And you said that during your workday you 9 

typically did not go over to the mechanic shop; is that 10 

right? 11 

A. Not at all. 12 

Q. So I want to direct your attention to the fall of 2018, 13 

around November 2019 [sic].  Do you recall if the National 14 

Labor Relations Board came to the jobsite of ITS to conduct 15 

an election for certain employees at ITS? 16 

 JUDGE STECKLER:  Sorry, Ms. Eitzen.  Did you say 2018 or 17 

2019?   18 

 MS. EITZEN:  2018 for the election.   19 

 THE WITNESS:  There was an election hold.  I don't know 20 

the exact date. 21 

Q. BY MS. EITZEN:  Okay.  Do you remember if you worked on 22 

the day of that election? 23 

A. Yeah, I was there. 24 

Q. And do you remember where that election took place? 25 
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A. It was in the break room. 1 

Q. Do you know if you were eligible to vote in that 2 

election? 3 

A. Yes. 4 

Q. And do you recall if you voted in that election? 5 

A. Yes. 6 

Q. When you came into that room to pick up your ballot and 7 

cast your vote, do you remember seeing employees of ITS in 8 

the room? 9 

A. Yeah.  I believe there was Carlos Jones is his name.  I 10 

remember his last name.  I believe it was Carlos Jones.   11 

Q. Do you remember seeing any other employees of ITS in the 12 

room when you came to pick up your ballot? 13 

A. No, but there might have been another woman.  I just 14 

don't remember exact.   15 

Q. Okay. 16 

A. I definitely remember seeing Carlos. 17 

Q. Do you remember Carlos, if he was there on behalf of the 18 

ILA, the Union, to observe what was happening during the 19 

ballot election? 20 

A. Yeah.  Yeah, he said he was there, that he was 21 

observing.  I don't know who it was for. 22 

Q. Okay.  Did Carlos Jones say that to you, that he was 23 

there observing? 24 

A. No.  I heard that outside. 25 
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Q. Who told you that Carlos Jones was there as an observer? 1 

A. I can't recall. 2 

Q. Now, with all of the other companies that you worked for 3 

at the Yard, TV Minority and Caliber, were you represented by 4 

a union at any of those other companies? 5 

A. No. 6 

Q. Was this the first time you had voted in an election to 7 

determine whether a union would represent employees? 8 

A. Yes. 9 

Q. The day of the election did you see Anthony Lee? 10 

A. I believe so. 11 

Q. Did you see him in the office? 12 

A. Yeah. 13 

Q. Did you hear Anthony Lee say anything about the election 14 

that day? 15 

A. No. 16 

Q. Do you remember what time you left the Yard the day of 17 

the election? 18 

A. I'd say about 11. 19 

Q. Did you find out the results of the election, the 20 

outcome, before you left the Yard at 11? 21 

A. No. 22 

Q. Now before the election, had you heard employees 23 

discussing a union at the jobsite, at ITS? 24 

A. Yeah. 25 
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Q. Were you aware that some employees had attended union 1 

meetings of -- ITS employees had attended union meetings? 2 

A. Yeah. 3 

Q. Did you hear about it from employees themselves? 4 

A. Yeah. 5 

Q. And just a name -- I'm asking you just for the names of 6 

which employees of ITS told you about meetings with the 7 

Union? 8 

A. Mike McManus. 9 

Q. Did any other employees of ITS talk to you about the 10 

Union? 11 

A. Porkchop, Darryl Halsey.   12 

Q. Did you attend any union meetings before the election? 13 

A. No. 14 

Q. And going back to the day of the election, do you 15 

remember about what time it was that you went in to cast your 16 

ballot? 17 

A. I'd say about 11.   18 

Q. Okay.  And you said that's the -- you also told me that 19 

was the time you left the Yard that day; is that right? 20 

A. Yeah. 21 

Q. Okay.  So you cast your ballot before leaving the Yard 22 

and ending your workday; is that right? 23 

A. Yeah. 24 

Q. Before the election did you talk to anyone about how you 25 
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planned to vote in that election? 1 

A. Yes. 2 

Q. And who did you talk to about how you planned to vote? 3 

A. Darryl Halsey. 4 

Q. Did that conversation take place at work with Darryl? 5 

A. Yeah. 6 

Q. What did you tell him about how you planned to vote? 7 

A. I don't understand the question. 8 

Q. What did you tell Darryl? 9 

A. That I'm not going to vote for the Union. 10 

Q. Did you say that to any other employees at ITS? 11 

A. Mark Keating. 12 

Q. Anybody else? 13 

A. Michelle.  That's about it. 14 

Q. Okay.  And where did you tell Mark Keating that you 15 

planned to vote no for the Union? 16 

A. Outside. 17 

Q. On the Yard? 18 

A. Yeah, just outside the office. 19 

Q. And where did you tell Michelle that you planned to vote 20 

no for the Union? 21 

A. Inside the office. 22 

Q. Now earlier you said that you were aware that certain 23 

coworkers were attending meetings with the Union; is that 24 

right? 25 
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A. Yes. 1 

Q. Did you tell anybody at ITS that you knew employees were 2 

attending union meetings? 3 

A. Did I tell anybody?   4 

Q. Yes. 5 

A. No.  No. 6 

Q. Did you tell anyone at ITS that you did not attend union 7 

meetings? 8 

A. No. 9 

Q. Did anyone at ITS ask you if you had attended a union 10 

meeting? 11 

A. No. 12 

Q. Did you hear Anthony Lee say anything about the Union? 13 

A. Just that he knew it was going on.   14 

Q. Do you remember when you heard Anthony Lee say that he 15 

knew it was going on? 16 

A. He found out from somebody in ITS.  They had given them 17 

a call about the Union, and they called Anthony, and he 18 

learned it just like about a week before I believe the Union 19 

guy came down to talk to the people.  Everybody else knew it 20 

months in advance. 21 

Q. Okay.  You mentioned there was a union guy who came and 22 

talked to the employees; is that right? 23 

A. Yes. 24 

Q. Were you at work with the Union guy came? 25 
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A. Yeah. 1 

Q. Did you see the Union guy? 2 

A. I saw him. 3 

Q. How did you know he was from the Union? 4 

A. He introduced himself. 5 

Q. Do you remember what he said?  And I understand it's 6 

been a while, but what do you remember? 7 

A. That there was going to be a meeting at a certain time 8 

when everybody is slowing down on their work, and he could 9 

meet with everybody in the break room. 10 

Q. Who else was there when you heard that? 11 

A. Well, the Yard workers were there, gate inspectors. 12 

Q. And where did this conversation take place? 13 

A. I was talking to him, it was outside.   14 

Q. Was Anthony Lee there when this took place?  Was he 15 

arrived at the Yard? 16 

A. Yeah. 17 

Q. Was he present? 18 

A. Yeah. 19 

Q. Was Leander Barrow at the Yard when this ILA official 20 

spoke? 21 

A. I don't think so.   22 

Q. Do you remember if the official gave his name? 23 

A. He did, but I don't remember it. 24 

Q. When this representative of the Union came, did he ask 25 
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for any employee in particular?  Did he ask to speak to any 1 

employee in particular? 2 

A. Not that I know of. 3 

Q. And after this representative came, did you become aware 4 

whether employees were attending union meetings? 5 

A. Well, as far as I know, they were attending union 6 

meetings, and they said how come I wasn't there.   7 

Q. They were asking you why you weren't coming to the 8 

meeting? 9 

A. Yeah. 10 

Q. Who was asking you why you weren't coming? 11 

A. Mike McManus, Porkchop, Carlos.  That's about it. 12 

Q. Okay.  And just so the record is clear, when you said 13 

Porkchop, is that Darryl? 14 

A. Yeah, Darryl Halsey.   15 

Q. Okay.  And then it was after the meeting -- or, I'm 16 

sorry.  Let me rephrase that.   17 

 It was after the Union official came to the Yard, you 18 

said about a week after that, that Anthony Lee received 19 

notice from ITS about a union? 20 

A. He got notified, yeah.  Yeah. 21 

Q. How do you know that Anthony Lee was notified by ITS 22 

about the Union? 23 

A. Because he talked to me about it, and he wasn't happy 24 

that everybody knew that the Union was coming and he didn't. 25 
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Q. Where did that conversation take place? 1 

A. Outside. 2 

Q. I'm sorry.  Outside of where? 3 

A. Outside the office. 4 

Q. And Anthony Lee said he wasn't happy? 5 

A. Yeah, because everybody on the Yard is his friends.  He 6 

knows them from high school.  They're all friends.  And 7 

nobody said nothing to him, so he didn't like that. 8 

Q. Did he name any --  9 

A. And he had --  10 

Q. Oh, I'm sorry.  Go ahead. 11 

A. Oh, no.  No, he didn't name anybody in particular.  No. 12 

Q. Okay.  And what were you going to say that -- what else 13 

about him not being happy? 14 

A. Like I said, when he got that call from ITS, then he 15 

knew about it.  But everybody knew about it months in 16 

advance.  And they were all his friends and, you know, he was 17 

a little bit perturbed.  But it wasn't no big thing because 18 

they were all friends. 19 

Q. And are you able to --  20 

 JUDGE STECKLER:  I'm sorry, Ms. Eitzen.   21 

 Mr. Young, when you say he wasn't happy, was he upset or 22 

was he angry or -- what kind of emotions did he display with 23 

his discussion? 24 

 THE WITNESS:  Well, I'm going to say he was upset 25 
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because these are all his friends.   1 

 JUDGE STECKLER:  Did he say he was upset? 2 

 THE WITNESS:  No.   3 

 JUDGE STECKLER:  You just knew that from observing him 4 

all these years? 5 

 THE WITNESS:  Right.   6 

 JUDGE STECKLER:  Okay.   7 

 I'm sorry, Ms. Eitzen.  Go ahead, please.   8 

 MS. EITZEN:  Thank you. 9 

Q BY MS. EITZEN:  Did Mr. Anthony Lee use any curse words 10 

in that conversation? 11 

A. Oh, no.  No, no.  Very rarely, if all -- if ever, have I 12 

ever heard him use a cuss word. 13 

Q. And I just wanted to get a sense of when this 14 

conversation happened.  Do you remember the month or time of 15 

year that it happened? 16 

A. I couldn't recall that. 17 

Q. Okay.  But it was after the Union official came to the 18 

Yard; is that right? 19 

A. Well, he knew before that official came.   20 

Q. How do you know that Anthony Lee knew before the 21 

official came to the Yard? 22 

A. Because he got a call from ITS saying that the Union's 23 

coming. 24 

Q. Is this a separate call from the one you just testified 25 
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about when you said that he found out from ITS about the 1 

Union? 2 

A. Yeah.  I want to say it was his morning call that he 3 

does at 9 o'clock.  They have the big meeting with all the 4 

other ramps on what's going on. 5 

Q. And so how far in advance from when the Union official 6 

came to the Yard did Anthony Lee indicate that he knew 7 

somebody from the Union was coming? 8 

A. When ITS told him.  I don't know. 9 

Q. Okay.  But it was before the Union official came to the 10 

Yard; is that right? 11 

A. Yes. 12 

Q. And then after the Union official came to the Yard, 13 

there was another communication from ITS to Anthony Young -- 14 

I'm sorry -- to Anthony Lee? 15 

A. I would say so. 16 

Q. Okay.  Did Anthony Lee express any concerns about having 17 

employees vote for a union at ITS? 18 

A. Well, his position was that if a union comes in, ITS is 19 

going to pull out.  That was it. 20 

Q. Did he tell you that?   21 

A. Yes. 22 

Q. Did you hear him say that to other employees of ITS? 23 

A. I would say yes. 24 

Q. Did these conversations take place before the Union 25 
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election? 1 

A. Yes.  Yes. 2 

Q. Did Anthony Lee say that he was concerned about losing 3 

his job? 4 

A. That never came up. 5 

Q. Did Anthony Lee make any comments about having a hard 6 

time paying his daughter's tuition? 7 

A. He never talked about his personal life with me. 8 

Q. Did Leander Barrow say anything about the Union? 9 

A. He felt the same way. 10 

Q. Well, what do you remember --  11 

A. That if ITS came -- well, if we went union, ITS was 12 

going to pull out.  He thought the same way. 13 

Q. How do you know that Leander Barrow felt that way as 14 

well? 15 

A. He told me. 16 

Q. And where were you when Leander Barrow told you that he 17 

felt that if the Union came in, ITS would pull out? 18 

A. It'd be outside the office. 19 

Q. Did he say that to you one time or more than one time? 20 

A. Just once. 21 

 JUDGE STECKLER:  Mr. Young, I have a question here.  Did 22 

Mr. Lee tell you why he thought ITS would pull out if the 23 

Union came in? 24 

 THE WITNESS:  He said that the wages that the Union were 25 
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going to pay us were going to be too much for ITS and ITS 1 

wasn't going to pay it because they're a contractor.  That's 2 

why we're there, to do the job cheaply and not be a union.  3 

That's why we got a contract.   4 

 JUDGE STECKLER:  Did he ever say that anyone at ITS told 5 

him that? 6 

 THE WITNESS:  No.   7 

 JUDGE STECKLER:  Okay.  And Mr. Barrow -- to what extent 8 

did Mr. Barrow say that ITS would pull out?  Did he have the 9 

same -- repeat the same type of statements? 10 

 THE WITNESS:  Yeah.  Yeah, they both felt like that, 11 

that they're not going to pay that wage and they're going to 12 

pull out. 13 

 JUDGE STECKLER:  How often did they tell you? 14 

 THE WITNESS:  It was just that one time.   15 

 JUDGE STECKLER:  Were they both together when they said 16 

it or these were separate conversations? 17 

 THE WITNESS:  Separate conversations.   18 

 JUDGE STECKLER:  Ms. Eitzen, sorry for the interruption.   19 

 MS. EITZEN:  Thank you. 20 

Q. BY MS. EITZEN:  With respect to the statement that 21 

Anthony Lee made to you about how he believed that ITS would 22 

pull out if the employees voted for a union, did you share 23 

that with any of your coworkers at ITS? 24 

A. That's what I said, because I felt the same way. 25 
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Q. Okay.   1 

A. That -- when I was talking, but I was just talking for 2 

me, you know.  But Tony, you know, he say, you know, the same 3 

thing. 4 

Q. And which of your coworkers do you remember saying that 5 

you also felt ITS would pull out if the employees voted for a 6 

union? 7 

A. All of them.   8 

Q. Where did you tell the coworkers about this? 9 

A. Some outside, some in the break room. 10 

Q. And these conversations, did they take place before the 11 

Union election? 12 

A. Yeah. 13 

Q. And the conversation with Anthony Lee, did that take 14 

place before the Union election, where he said ITS would pull 15 

out? 16 

A. Yes. 17 

Q. And the conversation with Leander Barrow where he said 18 

he also felt ITS would pull out, was that before the Union 19 

election? 20 

A. Yes. 21 

Q. In fact, ITS did stop being a contractor at the Norfolk 22 

Yard; is that right? 23 

A. Yeah. 24 

Q. And that took place after the election, right? 25 
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A. I don't know exactly when they pulled out, but they sent 1 

a letter out, which I don't have, that they were going to 2 

leave on a certain day.   3 

Q. Do you remember if you saw that letter before the 4 

election or after the election? 5 

A. After. 6 

Q. And ITS stopped working at the Norfolk Yard in about 7 

January of 2019; is that correct? 8 

A. I believe so. 9 

Q. The next employer that came to the Yard is H&M 10 

International Transportation; is that correct? 11 

A. Yeah. 12 

Q. Okay.  So in my questions I'm going to be referring to 13 

it as H&M.   14 

A. All right. 15 

Q. And before I move to that, I'm going to show you an 16 

exhibit.  I'm going to show you what's been marked as General 17 

Counsel's Exhibit 24.  And you'll be seeing it in the screen 18 

in just a moment. 19 

(General Counsel's Exhibit 24 marked for identification.) 20 

Q. BY MS. EITZEN:  Okay.  Mr. Young, are you able to see a 21 

document on your screen? 22 

A. Yeah. 23 

Q. Okay.  Are you able to read it? 24 

A. Yeah. 25 
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Q. Okay.  So let me know if you need it to be made larger.  1 

And this is the top part of the document.  It's one page.  2 

I'm going to scroll down just so you see the rest of the 3 

page.   4 

 I'm going to go back to the top.  Can you please read 5 

that to yourself, and then I'm going to ask you if you 6 

recognize the document. 7 

A. Yeah, that looks like it. 8 

Q. Okay.  And -- I'm sorry.  So do you recognize this 9 

document? 10 

A. Yes, I do. 11 

Q. Okay.  And where did you see this document before? 12 

A. I got one. 13 

Q. And who did you get it from? 14 

A. It was handed out by Tony Lee, I believe. 15 

Q. And is that when you were still employed by ITS? 16 

A. Yeah. 17 

Q. Okay.  And this one has some handwriting on it.  It says 18 

no date or signature at the bottom.  Do you see that 19 

handwriting? 20 

A. Yeah.  I don't remember that on mine. 21 

Q. Okay.  And you don't recognize that handwriting, do you? 22 

A. No.  No.  When I got mine, it was just all printed like 23 

that one.  It had no date or signature on mine. 24 

 MS. EITZEN:  Your Honor, I offer General Counsel's 25 
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Exhibit 24 into evidence.  And, Your Honor, I would agree to 1 

redact the handwriting that Mr. Young testified he did not 2 

see on the document.   3 

 MR. FITZGERALD:  With agreement on redaction, we would 4 

not object to the admission. 5 

 MR. ESDERS:  No objection.   6 

 JUDGE STECKLER:  GC-24 is admitted with plans for 7 

redaction.   8 

(General Counsel's Exhibit 24 received in evidence.) 9 

 MS. EITZEN:  Thank you. 10 

Q. BY MS. EITZEN:  And, Mr. Young, before I move to H&M, 11 

I'm going to ask you a few more questions about ITS.   12 

 David Wade, one of your coworkers at ITS, did he say 13 

anything about how he was going to be voting in the Union 14 

election?   15 

A. Well, I would say the majority of them more or less 16 

whispered out that they're going to vote for the Union 17 

because they wanted higher wages.   18 

Q. And you said they whispered it out.  Where were you 19 

hearing these statements about the majority of them voting? 20 

A. Oh, from them.   21 

Q. And what places were you hearing these comments? 22 

A. Outside the office and in the break room. 23 

Q. You said the majority of the coworkers were saying they 24 

were going to vote for the Union.  Do you recall any of your 25 



1013 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

coworkers saying they were not going to vote for the Union? 1 

A. There was one person.  He got hired.  I can't remember 2 

his name.  There was a secretary in the back.  Her name was 3 

Melinda France.  But she got transferred to Atlanta and her 4 

son was hired.  But then he only stayed like at the most a 5 

month and then he took off.  I can't remember his name, but 6 

he said he was going to vote no, and he did.   7 

Q. And you said he was hired by who?  By H&M? 8 

A. Yeah.  No, ITS.  Well, it might have been H&M.  I don't 9 

know.  I'll have to check the -- the new girl that works 10 

there, the secretary is Juanita Williams.  You can check with 11 

her on the date on that.  I can't recall. 12 

Q. And just so I understand, was it Ms. Williams -- the 13 

person who said he was going to vote no, had a relation to 14 

Ms. Williams, a son or nephew?   15 

A. No, Melinda France. 16 

Q. Melinda France.  Okay. 17 

A. The previous secretary, yeah.  And then she got 18 

transferred to Atlanta.   19 

Q. Did Marcus Hunter ever say how he was going to vote for 20 

the Union? 21 

A. No. 22 

Q. Did you hear Jermaine Collins say how he was going to 23 

vote for the Union? 24 

A. No. 25 
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Q. Okay.  So H&M became the contractor after ITS, correct? 1 

A. Yes. 2 

Q. And H&M hired you to work for them at the Yard, correct? 3 

A. Yes. 4 

Q. And this transition of employment from ITS to H&M took 5 

place around January of 2019; is that correct? 6 

A. Sounds right, yeah, in January. 7 

Q. Okay.  And you did not miss any days of work in the 8 

transition from ITS to H&M, did you? 9 

A. No. 10 

Q. So just like with your previous transitions in 11 

employment, one day you worked for ITS and the next day you 12 

were working for H&M, correct? 13 

A. Seems like every 6 years.  Yes.   14 

Q. Okay.  And do you recall your last day of work for ITS 15 

at the Norfolk Yard?  Just -- I'm not asking for the date, 16 

but do you have a memory of that very last day that you 17 

worked for ITS? 18 

A. Yeah.  It was in the morning.   19 

Q. Okay.  And that last day working for ITS, was there 20 

anything different about the work you did that day? 21 

A. No. 22 

Q. How did you know that you were going to be working for 23 

H&M the next day? 24 

A. Tony told me. 25 
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Q. And is that Anthony Lee?  Just to be clear. 1 

A. Yeah, Tony Lee.  Anthony Lee, yep. 2 

Q. When did Anthony Lee told you -- I'm sorry.  When did 3 

Anthony Lee tell you that you would be working for H&M? 4 

A. I'm not sure of the day or anything, but he came up to 5 

me and he says that H&M considers you an asset and they want 6 

to hire you.  And I said okay, thank you. 7 

Q. And when he said that, was ITS still your employer? 8 

A. Yeah.  I believe so, yeah. 9 

Q. What did you have to do to get hired by H&M?  Can you 10 

describe that process for you? 11 

A. I just had to fill out an application again. 12 

Q. Okay.  And, I'm sorry, you say again.  Did you fill out 13 

more than one application to work for H&M? 14 

A. No.  I had to fill one out for Caliber, ITS, and H&M.   15 

Q. So each time there was a change in employer? 16 

A. Yeah.  Yeah, yeah. 17 

Q. When you worked for ITS did you keep any of your 18 

personal belongings at the Yard or at the area where you 19 

worked? 20 

A. Just work-related stuff:  hardhat, belt, pencils, 21 

pens --  22 

Q. And where --  23 

A. -- glasses. 24 

Q. I'm sorry.  25 
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A. Glasses.  Yeah, I guess that's personal stuff.   1 

Q. And where at the Yard did you keep those items? 2 

A. That would be in the break room in a locker. 3 

Q. And were you ever asked to clean out that locker as part 4 

of the transition from ITS to employment with H&M? 5 

A. No. 6 

Q. Now, you filled out an employment application to work 7 

for ITS, right? 8 

A. Yeah. 9 

Q. Okay.  I'm going to show you what's been marked as -- 10 

what's already in evidence as General Counsel's 69.  And just 11 

give me a second and you're going to see it on the screen.   12 

 Mr. Young, do you see a document on the screen now? 13 

A. Yeah. 14 

Q. Would you like me to zoom it in or are you able to look 15 

at it? 16 

A. If I'm going to have to read it, you have to blow it up. 17 

Q. Okay.  I understand some of the writing is a little 18 

fuzzy.  I'm going to be asking you primarily to look at the 19 

handwriting on the document, not the typed portions of it, 20 

but the handwritten portions.  There are several pages so I'm 21 

going to scroll down and then ask you to look at the 22 

handwriting.   23 

 So do you see the handwriting at this part of the 24 

document? 25 
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A. Yeah. 1 

Q. Is that your handwriting? 2 

A. That's my wife's. 3 

Q. Okay.  And let me scroll down to the next part.  Do you 4 

recognize the --  5 

A. That's my --  6 

Q. Okay.  Also your wife?  Okay.   7 

 This is the third page, and I believe this one does not 8 

have -- oh, I'm sorry, it does have a little bit of 9 

handwriting at the bottom.  Do you see that? 10 

A. Yeah. 11 

Q. Do you recognize the handwriting on this page? 12 

A. Yeah. 13 

Q. Is that also your wife's handwriting? 14 

A. Yeah. 15 

Q. Is the signature yours or is that your wife's 16 

handwriting as well? 17 

A. I can't see it now.  It disappeared. 18 

Q. Okay.  Let me zoom in a little bit for you.  And 19 

sometimes our bubbles, our heads, might be blocking the 20 

document for you.  You are able to move that to the side if 21 

it's in the way.  But let me zoom in a little more and see if 22 

that -- does that help a little bit? 23 

A. Hang on a minute.  Something about a virus came up.   24 

Q. Oh, a pop-up.  Okay.   25 
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A. Yeah, that's my wife's. 1 

Q. Okay.  And the signature as well? 2 

A. Yeah.   3 

Q. Okay.  All right.  This page -- I'm going to zoom out 4 

just a little bit just so that we can see the whole of the 5 

next page.  All right.  So this is another page of the 6 

document.  Do you recognize the handwriting on this page? 7 

A. Yeah. 8 

Q. Is that also your wife's handwriting? 9 

A. Yeah. 10 

Q. Okay.  And this bottom part, is that also your wife's 11 

handwriting? 12 

A. Yeah. 13 

Q. Okay.  And here's another page of the document with 14 

handwriting.  Is that your wife's handwriting? 15 

A. Oh, yes. 16 

Q. Okay.  And another page.  Do you also recognize the 17 

handwriting on this page? 18 

A. Yeah. 19 

Q. Your wife's handwriting? 20 

A. Yup. 21 

Q. Okay.  And do you recognize the signature here? 22 

A. Yeah. 23 

Q. Okay.  Is that your handwriting or your wife's? 24 

A. That's the wife.   25 
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Q. Okay.  And the date of the -- the date that's there, 1 

1/25/19; do you see that? 2 

A. Yes. 3 

Q. Okay. 4 

A. Yup. 5 

Q. Okay.  That's the last page of this document.  So let me 6 

just scroll back to the top, and I'm going to ask you, do you 7 

recognize this document? 8 

A. Yeah. 9 

Q. What is the document? 10 

A. The application for employment with H&M. 11 

Q. Did your wife assist you in completing this application? 12 

A. Yeah. 13 

Q. Okay.  And the dates that we see in this application, it 14 

comes up several -- a few times on the document, January 25, 15 

2019.  Do you see it here? 16 

A. Yeah. 17 

Q. Is that the date that you, with your wife's assistance, 18 

completed this form? 19 

A. Yeah. 20 

Q. Okay.  I'm going to take this off.   21 

 Now  you completed the application for employment after 22 

you started working for H&M; is that correct? 23 

A. I believe so. 24 

Q. And do you recall who gave you the application? 25 
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A. I want to say Juanita Williams. 1 

Q. Do you remember when she gave it to you? 2 

A. I don't know the exact day, no.  I don't know the day. 3 

Q. Okay.  But do you remember if you were still working for 4 

ITS when Juanita Williams gave you the application? 5 

A. I believe so. 6 

Q. Did you see H&M applications in that office where you 7 

worked while you were still working for ITS? 8 

A. They would be back there at her desk, so I wouldn't know 9 

how many she had. 10 

Q. Did you see them on her desk, the H&M applications? 11 

A. No.  She usually keeps them in a drawer. 12 

Q. Where were you when you filled out the application? 13 

A. I was here at home. 14 

Q. Okay.  So you brought it home and then you had your wife 15 

assist you in filling it out; is that right? 16 

A. Yeah, she does that. 17 

Q. And then who did you turn the H&M application in to? 18 

A. I give it back to Juanita. 19 

Q. I noticed in your application that it did not have -- 20 

the line that said position applied for was empty. 21 

A. Uh-huh. 22 

Q. Do you remember -- and I can pull it up if you want to 23 

take another look at that.  Do you remember not writing 24 

anything where it says position applied for? 25 
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A. Right.  She may have skipped over that. 1 

Q. Okay.  What was your understanding of what job you would 2 

be doing at H&M? 3 

A. The same thing again. 4 

Q. And who told you it was going to be the same thing? 5 

A. Gate inspector.  But then when they took over, they gave 6 

me head gate inspector, a little bit more money.   7 

Q. Did you receive an interview as part of the application 8 

process? 9 

A. No. 10 

Q. And did you fill out other paperwork at the same time 11 

that you filled out that application for employment? 12 

A. As far as I know, just the application. 13 

Q. Okay.  And earlier you said -- I believe you mentioned 14 

when they took over.  Just to be clear, is that when H&M 15 

became the employer? 16 

A. Yeah. 17 

Q. I'm going to show you a document that's been marked -- 18 

that's in evidence, I believe, as General Counsel's Exhibit 19 

71.  And you'll see it in your screen in just a minute.  20 

 MR. MORRISSEY:  There's someone in the waiting room.  21 

I'm going to admit them and have them identify themselves.  I 22 

can't tell who it is.  It's a 908-337-3211.   23 

 Go ahead. 24 

 MR. FITZGERALD:  I believe that's Mr. Connors.   25 
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 MR. MORRISSEY:  Okay. 1 

 MR. FITZGERALD:  He might have been texting via cell 2 

phone.  He has done that a few times.   3 

 MR. MORRISSEY:  Is that you, Mr. Connors?   4 

 MR. FITZGERALD:  He may not know how to mute, but that 5 

is the number we reach him on --  6 

 MR. MORRISSEY:  Thank you.   7 

 MR. MARCULEWICZ:  That was --   8 

 MR. FITZGERALD:  Yes.  And he was on yesterday at that 9 

number or -- and the day before as well.   10 

 MR. MORRISSEY:  Thank you. 11 

Q. BY MS. EITZEN:  Okay.  Mr. Young, do you see a document 12 

on your screen now? 13 

A. Yeah. 14 

Q. Okay.  And up to what line do you see of the document?  15 

Do you see where it says -- go ahead. 16 

A. Let me see.  "I have received and reviewed the attached 17 

copy of H&M's social media policy." 18 

Q. Okay.  Go ahead and take a look at this portion of the 19 

document, and then I'm going to scroll down so you can see 20 

the second part of it.  It's a one-page document. 21 

A. Okay.   22 

Q. So just let me know when you finish looking at this part 23 

of the document. 24 

A. All right.  Go ahead. 25 
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Q. Okay.  This is the second half of that page.   1 

A. All right. 2 

Q. Do you recognize the handwriting on this document? 3 

A. Yeah.  The A-E-Y, that's all me.   4 

Q. Okay. 5 

A. And then she signed it at the bottom for me. 6 

Q. Okay.  And that's your wife? 7 

A. Yeah. 8 

Q. Okay.  And the date is also January 25, 2019? 9 

A. Yeah. 10 

Q. And these forms that you checked off, W-4 IRS form, copy 11 

of Social Security card -- I'm sorry, that might not be a 12 

form, but some of them were forms -- the direct deposit 13 

enrollment form, did you fill these documents out at your 14 

home or were you at the jobsite when you did that? 15 

A. I believe that was -- I want to say it's -- well, the 16 

previous -- like ITS, she had all this information. 17 

Q. Okay.  So you don't recall filling out new forms when 18 

H&M became --  19 

A. No.  No.  I think that maybe she took everything from 20 

ITS and just rolled it over to H&M. 21 

Q. But this document that your wife helped you fill out, 22 

was it the same day that you filled out the employment 23 

application for H&M? 24 

A. I want to say yes. 25 
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Q. Okay.  I'm going to take that document down.   1 

 All right.  And you said -- I'm sorry.  Tell me please 2 

what job title were you hired by for H&M at the start of your 3 

employment? 4 

A. I'm going to say head gate clerk. 5 

Q. Okay.  And I want you to just try to tell us what you 6 

remember.  So do you recall the position being head gate 7 

clerk? 8 

A. No.  Never heard of that before.   9 

Q. Okay.  What was the job title that you remember being 10 

hired for at the start of your employment? 11 

A. Head gate clerk. 12 

Q. Okay.   13 

A. Yeah, I was just a gate clerk, and then they hired me 14 

head gate clerk and then they gave me a little more money. 15 

Q. Okay.   16 

A. So I ran the gate clerks for that.   17 

Q. Did anyone in H&M explain to you what your job duties 18 

would be as head gate clerk? 19 

A. Just tell me you'll be doing the same thing as you've 20 

always done. 21 

Q. Who told you that? 22 

A. Tony.  Anthony Lee. 23 

Q. Okay.  Thank you.   24 

 Did you go through any training when you were hired by 25 
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H&M? 1 

A. Yeah, 2 weeks. 2 

Q. Who conducted that training; do you remember? 3 

A. The person that came down, his name was Jesse.  And he 4 

had quite a few people with him, and there were certain ones 5 

that went out with certain people to ride in the hostler 6 

truck and the pack op.  And with me, to show, you know, the 7 

inventory was done right.  They wanted it done a different 8 

way, to do it that way.   9 

Q. Okay.  And you said Jesse.  Do you remember if that's 10 

Jesse DeGroot? 11 

A. I think you -- yeah, that might have been it.  And then 12 

he got promoted, I think, to president now of H&M. 13 

Q. Okay.  But that --  14 

A. The last I heard.   15 

Q. But focusing your attention to the time when you started 16 

working for H&M, Jesse DeGroot came to the Yard.  How many 17 

days do you remember seeing him at the Yard at that time of 18 

transition? 19 

A. I'm going to say about a month.   20 

Q. Before this time, had you met Jesse? 21 

A. No. 22 

Q. Do you know who Charles Connors is? 23 

A. No. 24 

Q. You never met anybody named Charles Connors? 25 
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A. I can't recall anybody. 1 

Q. Okay.  Were there any other representatives of H&M other 2 

than Jesse that you remember seeing at the Yard? 3 

A. There was a lot of hostler drivers.  You need at least 4 

five of them.  They had at least two pack operators, and they 5 

had one girl in the office training the gate clerk. 6 

Q. And you said earlier that Jesse brought some people with 7 

him; is that right? 8 

A. Yeah.  Yes. 9 

Q. Okay.  About how many of these people do you remember 10 

there being? 11 

A. I'd say a good 10. 12 

Q. Do you remember any of their names? 13 

A. No.  No, I don't remember who -- I'm more or less a solo 14 

person when I work. 15 

Q. I'm going to give you some names and you tell me if you 16 

recognize the name, and I understand that some people may 17 

have gone by nicknames.   18 

A. Yeah. 19 

Q. Does the name John Page sound familiar to you? 20 

A. No. 21 

Q. Does the name Steven Frayne sound familiar to you? 22 

A. No. 23 

Q. Does the name Roman Senteno sound familiar to you? 24 

A. No. 25 
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Q. Does the name Scott Darvalics sound familiar to you? 1 

A. No. 2 

Q. How about the name Peter Distel, is that familiar? 3 

A. No. 4 

Q. Does the name Steven Coffey sound familiar? 5 

A. No. 6 

Q. The name Frank Morgan, is that familiar to you? 7 

A. No. 8 

Q. How about the name Desmond Mitchell? 9 

A. No. 10 

Q. Does the name Michael Balandis sound familiar? 11 

A. No. 12 

Q. How about Jaramillo Guaman Cleaver (ph.), does that 13 

sound familiar? 14 

A. No. 15 

Q. Now with those, about -- you said it was about 10 16 

employees that came with Jesse.  Do you remember any 17 

nicknames that they went by? 18 

A. No. 19 

Q. And you said some of them were hostler drivers; is that 20 

right? 21 

A. Yeah. 22 

Q. About how many were hostler drivers? 23 

A. I believe they had five trucks, so they had -- should 24 

have had five hostler drivers. 25 
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Q. And you said two of them were pack operators; is that 1 

right 2 

A. Yeah.  Yeah.   3 

Q. Did you know any of the names of the pack operators? 4 

A. No. 5 

Q. And you said that there was one girl in the office 6 

training the gate clerks; is that right? 7 

A. Yeah. 8 

Q. Do you recall her name? 9 

A. Maybe if I heard it.  No. 10 

Q. Okay.  And you said these people came with Jesse.  What 11 

makes you say that? 12 

A. Because they were all there at one time, boom.  I came 13 

in, like I said, about 3 in the morning again, and there was 14 

a whole new group of people there. 15 

Q. Had you ever worked with the people that you saw that 16 

day? 17 

A. No. 18 

Q. Now some of those, about 10 employees that you said came 19 

with Jesse, they came from places outside of Virginia; is 20 

that right? 21 

A. Yes. 22 

Q. Some of them came from Chicago, the Chicago area; is 23 

that correct? 24 

A. Yes. 25 
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Q. Did some of them come from New Jersey? 1 

A. I'm going to say yes. 2 

Q. What do you remember about where they came? 3 

A. I know they came from Chicago because it was cold and 4 

they were happy to come down here.  I'm not too sure about 5 

New Jersey, but I figure it's up that way. 6 

Q. Okay.  And you said that -- what did -- I'm sorry, let 7 

me back up.  What do you remember seeing these 10 employees 8 

doing at the Yard? 9 

A. The same thing that we always do:  load the train, 10 

unload the train.   11 

Q. Did you have any interactions with these about 10 12 

employees that you said came with Jesse? 13 

A. No. 14 

Q. Did you see any of those employees training other 15 

employees at H&M? 16 

A. Yes. 17 

Q. What did you see with respect to training? 18 

A. They were sitting in the cab in the hostler trucks 19 

showing them how to drive, raise the fifth wheel up and down, 20 

hooking up the boxes. 21 

Q. And who was sitting in the cab with those employees who 22 

were from out of town?  Did you recognize --  23 

A. No.  No. 24 

Q. You said that when you were hired by H&M you were 25 
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trained for approximately 2 weeks; do you remember? 1 

A. Yeah. 2 

Q. Okay.  Who did that training for you? 3 

A. It's one of the H&M employees, but I don't know who it 4 

was.   5 

Q. Was it one of the out of town employees from Chicago or 6 

somewhere else in the north?  7 

A. Yeah.  Yeah, because they wanted things done their own 8 

way as far as things put in the computer. 9 

Q. Okay.  What did that training cover? 10 

A. The inventory, the way they wanted the boxes put in on 11 

the train.  It was more or less the same, but it was kind of 12 

different because they wanted it their way.   13 

Q. Was there anybody else in the training with you? 14 

A. No. 15 

Q. Did you know where those employees who came with Jesse, 16 

the ones from out of town, do you know where they were 17 

staying while they were in Virginia? 18 

A. As far as I know, they were staying at hotels. 19 

Q. Did you see them arrive at the jobsite together? 20 

A. Yeah.  I was there first thing in the morning opening up 21 

the gate, so, yeah, I saw everybody. 22 

Q. How did you see them arrive at the Yard? 23 

A. They had trucks from H&M, and they used them trucks to 24 

go to and from. 25 
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Q. To go to and from the hotel and the Yard? 1 

A. Yeah.   2 

Q. Okay. 3 

A. Yeah. 4 

Q. Did you hear them say if they were all staying at the 5 

same hotel? 6 

A. I believe the hostler drivers were.  As far as the 7 

managers, they were somewhere else. 8 

Q. Did you see Jesse ride with anyone when he would come 9 

into the Yard? 10 

A. No.  Usually he --  11 

 MR. FITZGERALD:  Objection.  Lack of foundation.  12 

 MS. EITZEN:  Your Honor, the objection is untimely.  But 13 

he also --  14 

 MR. FITZGERALD:  Oh, come on.   15 

 MS. EITZEN:  Okay.  In addition, Mr. Young testified 16 

that he had seen Jesse arrive at the Yard that morning and he 17 

also saw the employees arrive at the Yard.  He opened the 18 

gate for them.   19 

 MR. FITZGERALD:  He did not testify, Your Honor, that he 20 

saw Jesse arrive with the employees.  He said he saw 21 

employees arrive together. 22 

 JUDGE STECKLER:  Okay.  So the question is then, 23 

Mr. Young, when the employees arrived was Jesse with them? 24 

 THE WITNESS:  No.   25 
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Q. BY MS. EITZEN:  Did Mr. -- I'm sorry.  Did Jesse arrive 1 

at a later time after you opened the gate? 2 

A. Yes.   3 

Q. About what time did Jesse arrive? 4 

A. I'd say 8. 5 

Q. Did you see Jesse when he arrived at the Yard at around 6 

8? 7 

A. Yeah. 8 

Q. Did anyone arrive with Jesse? 9 

A. I don't think so. 10 

Q. Okay.  Now those employees -- you mentioned there's 10 11 

employees who you said came with Jesse.  They were at the 12 

Norfolk Yard for a limited time period; isn't that correct? 13 

A. I'd say they worked all day. 14 

Q. Yes, but I'm talking about the time period.  They were 15 

only there for a period of a week, a couple of weeks, or 16 

maybe a period of a month; is that right? 17 

A. Yeah.  I'd say a couple months. 18 

Q. Okay.  And how long did you work for H&M at the Yard? 19 

A. I want to say almost 2 years. 20 

Q. And in those 2 years that you worked for H&M at the 21 

Yard, those about, you said, 10 employees who arrived with 22 

Jesse --  23 

A. Yes.  24 

Q. -- they did not work there for that entire 2-year 25 
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period, did they? 1 

A. No, they all faded out.   2 

Q. Okay.  And after they faded out, did you see any of them 3 

come back to the H&M yard? 4 

A. No. 5 

Q. You did not see them again in Norfolk, correct? 6 

A. No. 7 

Q. And you said about the time you believed they spent 8 

there, you said it was about a couple of months.  Is that 2 9 

months? 10 

A. Yeah.  Yep. 11 

Q. Would that have been from about January to the end of 12 

February maybe, or beyond that? 13 

A. That sounds about right. 14 

Q. Okay.  And just to be clear, this is 2019, correct? 15 

A. Yes. 16 

Q. And you just said they faded away.  Is it your 17 

understanding that they went back to Chicago and back to the 18 

locations they came from? 19 

A. Yeah.  Yeah, the people who were trained in everything, 20 

so they started going back. 21 

Q. And these people who came down from out of town, they 22 

were already employed by H&M; isn't that correct? 23 

A. I believe so. 24 

Q. Mr. Young, are you familiar with the International 25 



1034 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Brotherhood of Teamsters, Local 822? 1 

A. I think that's who wanted to come in.  I don't know. 2 

Q. All right.  When you worked for H&M at the Norfolk Yard, 3 

did Teamsters 822, were they the representative of the 4 

employees at the Yard? 5 

A. I don't know.  I don't know about that. 6 

Q. Okay.  And if I dropped the local number, do you know if 7 

Teamsters was the representative of employees of H&M? 8 

A. Yeah. 9 

Q. Okay.  So you're just not sure about the local number 10 

but you know Teamsters was representative? 11 

A. Yeah.  Yep.  Right. 12 

Q. Okay.  Thank you.   13 

 And you signed a membership application for Teamsters; 14 

is that correct? 15 

A. One of them cards? 16 

Q. Yes.  Did you sign a card? 17 

A. One of them that we got?  Yeah.   18 

Q. Okay.  Who gave you that card?   19 

A. I believe it was Mike McManus. 20 

Q. All right.  Let me go back for a second.  Was Mike 21 

McManus hired by H&M?  Did you see him working for H&M at the 22 

Yard? 23 

A. No. 24 

Q. Of the coworkers that you had worked with at ITS, which 25 
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ones do you remember seeing working for H&M? 1 

A. I'm going to say Leander Barrow and Anthony Lee. 2 

Q. Do you recall if David Wade was hired by H&M? 3 

A. I don't think he was until later, now that I thought 4 

about that. 5 

Q. Okay.  What about Jermaine Collins?  Do you remember if 6 

he was hired by H&M? 7 

A. Okay.  I believe he worked over at the mechanical shop 8 

and, yeah, he was hired. 9 

Q. Okay.   10 

A. Now as far as Mike McManus goes, I don't know if he got 11 

let go that day they came in or not, but I believe he did.  12 

But, if not, he was working in the shop.  13 

Q. But you're not aware if he worked for H&M, Mr. McManus? 14 

A. Right.   15 

Q. Okay.  It was a quick -- for you it was a pretty quick 16 

transition; wasn't it, from ITS to H&M? 17 

A. Yes. 18 

Q. I'm going to show you a document.  It's been -- it's in 19 

evidence as General Counsel's Exhibit 51, and you're going to 20 

see it on your screen in just a minute.   21 

 MS. EITZEN:  And I'm going to be directing the witness 22 

to the last page of GC Exhibit 51. 23 

Q. BY MS. EITZEN:  Mr. Young, do you see a document on the 24 

screen? 25 
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A. Yeah. 1 

Q. Do you need me to zoom it in or are you able to see it?  2 

And I want you to look at the handwriting portions of it.   3 

A. Yeah. 4 

Q. Okay.  And do you see up to where it says, "Check off 5 

authorization and assignment"?   6 

A. You can go up a little higher. 7 

Q. Higher?  Okay.  Do you see the top where it starts 8 

"Application and Notice"? 9 

A. Yeah. 10 

Q. Okay.  So go ahead and take a look at this portion of 11 

the document, and then I'll scroll down so you can see the 12 

rest of it.   13 

A. Yeah, I remember that. 14 

Q. All right.  Let me just scroll down so you can see the 15 

rest of the document.  This is the second part, so you can 16 

see it, to the very bottom here.   17 

A. Yeah. 18 

Q. Okay.  And when we label the document, you'll see GC 19 

page 440.  GC Exhibit 51 is covering a little bit of the 20 

handwriting, but are you still able to see the writing? 21 

A. Oh, yeah. 22 

Q. Okay.  And does it show up as blue on your screen?  Some 23 

handwriting is blue and some handwriting is black? 24 

A. Yeah. 25 
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Q. Okay.  Do you recognize any parts of the handwriting 1 

that you see here? 2 

A. Yeah, all that black ink is mine. 3 

Q. Okay.  And then do you recognize the blue handwriting? 4 

A. Yeah, that's Mike McManus's.  5 

Q. I'm going to go back to the top of the document.  So 6 

this is an application for membership with the Teamsters.  Do 7 

you see that? 8 

A. Yeah. 9 

Q. Okay.  And do you see the date, where it says 2/22/19 in 10 

black? 11 

A. Yeah.  Yup. 12 

Q. So that's your handwriting, correct? 13 

A. Yeah. 14 

Q. Okay.  I'm going to focus on the portions that are in 15 

black, what you said was your handwriting. 16 

A. Yup. 17 

Q. All right.  So directing your attention to this time 18 

period of February 22, 2019, you were already working for H&M 19 

at that point, right? 20 

A. I would say yeah.  They started in January. 21 

Q. Okay.  So at this point you had been working for H&M for 22 

about a month; is that right? 23 

A. Yeah. 24 

Q. Okay.  And this Teamsters card, do you remember who gave 25 
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it to you? 1 

A. Mike McManus. 2 

Q. I want to go back to when you worked for ITS.  Did Mike 3 

McManus give you a card when you were still employed by ITS? 4 

A. No.  Well, maybe he did.   5 

Q. And you testified earlier that the Union that the 6 

employees were attending meetings for at ITS, that was the 7 

Longshoremen union, correct?  It was the ILA?   8 

A. I don't know that about the ILA.   9 

Q. Okay.  And this is the Teamsters union for this 10 

document -- 11 

A. Yeah. 12 

Q. -- do you see that? 13 

A. Yeah, that's the one he gave me. 14 

Q. Okay.  But it's your -- the portions that are in black, 15 

that's your handwriting; is that right? 16 

A. Yes.  Yeah. 17 

Q. When you signed that paperwork that I just had on the 18 

screen for the Teamsters, were any other employees present? 19 

A. No. 20 

Q. Did you pay dues to the Teamsters? 21 

A. I'm going to say maybe once, and then I got promoted up 22 

to manager, then that cut it off.   23 

Q. Okay.  And the dues, do you remember if they were taken 24 

out of your paycheck and then sent to H&M?  Or did you go to 25 
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the --  1 

 MR. FITZGERALD:  Object.  No, strike that.   2 

Q. BY MS. EITZEN:  I'm sorry, Mr. Young, what was the 3 

answer? 4 

A. They took it out of my paycheck.  I don't know where it 5 

went. 6 

Q. Okay.  That's fine.  I understand.  But you didn't go to 7 

the Union and pay out of pocket or anything like that? 8 

A. No. 9 

Q. Okay.  Did you ever see any contract between Teamsters 10 

and H&M, the employer?   11 

A. No. 12 

Q. Do you remember seeing any representative of Teamsters 13 

at the jobsite? 14 

A. I believe, yeah. 15 

Q. Do you remember what that person's name was? 16 

A. No.  No, I was just in my truck riding around. 17 

Q. Okay.  And you said at some point you were promoted to a 18 

supervisory position with H&M, and that took you out of the 19 

Union; is that right? 20 

A. Yeah. 21 

Q. Okay.  And do you remember how soon --  22 

A. That's what they told --  23 

Q. Oh, I'm sorry.  Go ahead. 24 

A. Yeah, that's what they told me, when you move up into 25 
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management, that that's over.   1 

Q. And how soon after you were hired by H&M did that happen 2 

when you were moved into a management position? 3 

A. It was a bad thing.  That's when Anthony Lee died. 4 

Q. And do you recall Mr. Lee passed away sometime in April 5 

or May of 2019?  Spring? 6 

A. I can't recall.  I'd have to look at the obituary. 7 

Q. Okay.  When Mr. Lee passed away, did Leander Barrow then 8 

become the terminal manager? 9 

A. Yes. 10 

Q. And then what was your position? 11 

A. At that time I was still the head gate clerk, and then 12 

he asked me, do you want to go ahead and take over my job? 13 

Q. Okay.  And so Leander Barrow asked you if you would 14 

become the operations manager for H&M? 15 

A. The assistant manager, second one on the totem pole. 16 

Q. Okay.  Assistant manager.  So is that something that 17 

Leander Barrow asked you, if you would take that position? 18 

A. Yeah.   19 

Q. Okay. 20 

A. Yeah. 21 

 JUDGE STECKLER:  Ms. Eitzen, about how much more do you 22 

have?   23 

 MS. EITZEN:  Oh, I'm about to finish now.   24 

 JUDGE STECKLER:  Okay. 25 
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Q. BY MS. EITZEN:  You are not employed by H&M any longer, 1 

correct? 2 

A. No. 3 

Q. And your employment with H&M ended sometime in the 4 

summer of last year; is that right? 5 

A. Yeah, July, August, I believe.  Yeah. 6 

 MS. EITZEN:  Your Honor, I have no further questions of 7 

Mr. Young. 8 

 Thank you, Mr. Young.   9 

 THE WITNESS:  All righty.   10 

 JUDGE STECKLER:  Okay.  This might be a good time to 11 

take a quick break.  Can we come back in about 10 minutes?  12 

So it would be about 11:40 Eastern Time.   13 

 Mr. Young, during this time you can get up, walk around, 14 

get something to eat or drink.  Just please don't discuss 15 

your testimony with anyone during this time, okay?   16 

 THE WITNESS:  Okay.   17 

 JUDGE STECKLER:  Okay, thank you.   18 

 We'll be off the record. 19 

(Off the record from 11:28 a.m. to 11:40 a.m.) 20 

 JUDGE STECKLER:  Back on the record, please. 21 

 Mr. Young, I have a couple questions before I let the 22 

other attorneys ask you questions. 23 

 When the previous company switched over to H&M, did 24 

Mr. Lee discuss any hiring plans with you for the other 25 
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people working in the terminal? 1 

 THE WITNESS:  No. 2 

 JUDGE STECKLER:  Did he express to you any feelings any 3 

which way about hiring people, why people weren't hired? 4 

 THE WITNESS:  No, not at all. 5 

 JUDGE STECKLER:  Okay.  Mr. Esders, you may ask 6 

questions. 7 

 MR. ESDERS:  Thank you.  I just have a couple.   8 

DIRECT EXAMINATION 9 

Q. BY MR. ESDERS:  Mr. Young, you testified earlier that 10 

you had a conversation with Anthony Lee prior to the Union 11 

election, where Mr. Lee told you he felt that if the Union 12 

won, ITS would pull out; is that correct? 13 

A. Yeah. 14 

Q. And during that conversation did you tell Mr. Lee that 15 

you were planning on voting no or voting against the Union? 16 

 MR. FITZGERALD:  Objection.  Asked and answered.   17 

 JUDGE STECKLER:  I think he can answer it --   18 

 If you can recall, Mr. Young, what, if anything, did you 19 

discuss with Mr. Lee in that conversation about how you were 20 

going to vote? 21 

 THE WITNESS:  I told him that I was going to vote no.  22 

 MR. ESDERS:  Thank you. 23 

Q. BY MR. ESDERS:  You also testified that you had a 24 

similar conversation with Leander Barrow, where Mr. Barrow 25 
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told you that he felt that if the Union won that the ITS 1 

would pull out; is that correct? 2 

A. Yes. 3 

Q. And during your conversation with Mr. Barrow, did you 4 

tell him how you planned on voting in the Union election? 5 

 MR. FITZGERALD:  Objection.  Asked and answered. 6 

 JUDGE STECKLER:  You may answer, Mr. Young. 7 

 THE WITNESS:  Yes. 8 

Q. BY MR. ESDERS:  What did you tell him? 9 

A. That I was going to vote no. 10 

Q. Thank you.  Now after H&M -- strike that. 11 

 You were told by Mr. Lee that you were going to be kept 12 

on when H&M took over; is that correct? 13 

A. Yes. 14 

Q. And was that conversation while you were still working 15 

at ITS? 16 

A. I believe so. 17 

 MR. FITZGERALD:  Objection.  Asked and answered.   18 

 JUDGE STECKLER:  He already -- sorry. 19 

Q. BY MR. ESDERS:  After H&M took over, did you ever see a 20 

union contract between H&M and the Teamsters? 21 

 MR. FITZGERALD:  Objection.  Asked and answered.   22 

 JUDGE STECKLER:  I think he's answered that.  Objection 23 

sustained.   24 

Q. BY MR. ESDERS:  Did you participate in a ratification 25 
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vote as to whether or not you wanted that contract to become 1 

effective? 2 

A. No. 3 

Q. To your knowledge, was there a ratification vote for 4 

that contract? 5 

A. No. 6 

 MR. ESDERS:  Thank you.  No further questions.   7 

 JUDGE STECKLER:  Mr. Fitzgerald, I take it you're 8 

questioning?   9 

 MR. FITZGERALD:  Yes.  But we are going to reserve the 10 

opportunity to question Mr. Young until our case-in-chief.  11 

We will not be crossing at this time. 12 

 JUDGE STECKLER:  Mr. Young, what that means is you're 13 

going to be excused for today.  14 

 Oh, any redirect from GC?   15 

 MS. EITZEN:  No.  Thank you, Your Honor. 16 

 JUDGE STECKLER:  Okay.   17 

 Mr. Young, you're not going to have to do any more 18 

talking with us today.  We appreciate you coming in.  But 19 

you're going to be called back at some point.  This hearing 20 

is going to go into March and April, so in the meantime 21 

please do not discuss your testimony with anybody.  Okay?   22 

 THE WITNESS:  Okay. 23 

 JUDGE STECKLER:  Thank you.  You may leave the hearing 24 

room now.  Hope you have a good day.   25 
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 THE WITNESS:  All right.  Does anybody want to tell me 1 

maybe when the hearing might start again?   2 

 JUDGE STECKLER:  It will be --  3 

 THE WITNESS:  Will I get contacted?  4 

 JUDGE STECKLER:  It will be sometime in March or April.  5 

I assume that --  6 

 Is Respondent going to to send out a subpoena to him? 7 

 MR. FITZGERALD:  Yes.  Mr. Young, we'll be in contact 8 

with you.   9 

 THE WITNESS:  Okay.  That's what I wanted to know.  10 

Okay.   11 

 JUDGE STECKLER:  Okay.   12 

 MR. FITZGERALD:  Thank you. 13 

 JUDGE STECKLER:  Thank you.  Thank you --  14 

 THE WITNESS:  Thank you. 15 

 JUDGE STECKLER:  -- for your time today, Mr. Young.   16 

 THE WITNESS:  Thank you. 17 

(Witness excused.) 18 

 JUDGE STECKLER:  It's 11:45 on the East Coast.  Do you 19 

want to call your next witness or go to lunch? 20 

 MS. EITZEN:  I'd prefer to just call my next witness.  I 21 

just texted him to let him know to jump into the waiting 22 

room.  I can call him real quick to let him know.   23 

 Our next witness is Rayeon Jordan, if that's -- when 24 

you're looking for a name, Mr. Morrissey. 25 
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 Can we go off the record for a second so I can call him 1 

real quick?   2 

 JUDGE STECKLER:  Yes.  We'll go off the record. 3 

(Off the record from 11:46 a.m. to 11:48 a.m.) 4 

 JUDGE STECKLER:  Mr. Jordan, I'm Judge Steckler.  I'm 5 

going to have you raise your right hand.   6 

(Whereupon, 7 

RAYEON R. JORDAN 8 

was called as a witness by and on behalf of the General 9 

Counsel and, after having been duly sworn, was examined and 10 

testified as follows:) 11 

 JUDGE STECKLER:  Please state your name and spell it for 12 

the record. 13 

 THE WITNESS:  My name is Rayeon Ricks Jordan,  14 

R-a-y-e-o-n, R-i-c-k-s, J-o-r-d-a-n. 15 

 JUDGE STECKLER:  Mr. Jordan, are you in a room by 16 

yourself?  17 

 THE WITNESS:  Yes, ma'am.   18 

 JUDGE STECKLER:  Okay.  Are -- it looks like you're 19 

using your Smartphone; is that correct? 20 

 THE WITNESS:  Yes, ma'am.   21 

 JUDGE STECKLER:  Okay.  Do you have it plugged in 22 

somewhere just in case? 23 

 THE WITNESS:  No.   24 

 JUDGE STECKLER:  Okay.  We'll try not to burn out your 25 
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battery then.   1 

 During the course of the hearing you'll be asked a lot 2 

of questions, but because we're on Zoom, sometimes it takes a 3 

moment for the other parties to maybe put in an objection.  4 

If you could wait just a minute before you answer to give me 5 

a chance to rule on the objections, I would appreciate that.  6 

Is that okay? 7 

 THE WITNESS:  Yes, ma'am. 8 

 JUDGE STECKLER:  Okay.  Ms. Duvall. 9 

 MS. DUVALL:  Yes.   10 

DIRECT EXAMINATION 11 

Q. BY MS. DUVALL:  Good morning, or end of morning, 12 

Mr. Jordan.  Do you have any documents in front of you right 13 

now? 14 

A. No, ma'am. 15 

Q. Okay, great.  And I'm going to ask that you don't look 16 

at anything on your Smartphone unless it's shown to you on 17 

the screen.  Okay? 18 

A. Yes, ma'am. 19 

Q. Are you familiar with the Norfolk Portlock Intermodal 20 

Yard located in Norfolk, Virginia?  Chesapeake, Virginia? 21 

A. Yes, ma'am. 22 

Q. How are you familiar with the Norfolk Yard? 23 

A. I worked there since 2014. 24 

Q. And when you first started working at the Norfolk Yard 25 
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in 2014, who was your employer? 1 

A. Caliber Intermodal. 2 

Q. What was your job position with Caliber? 3 

A. I was a groundsman.   4 

Q. And as a groundsman, just generally what were your job 5 

duties with Caliber? 6 

A. Just to unlock and lock the boxes to load on the train.   7 

Q. And what type of equipment did you use to do that? 8 

A. Maybe a hammer sometimes, to break the zip ties.   9 

Q. How long did you work for Caliber at the Norfolk Yard? 10 

A. About a year. 11 

Q. And why did you stop working for Caliber? 12 

A. They sold the contract to ITS Technology & Logistics. 13 

Q. And when did you start working for ITS or did you 14 

start -- let me rephrase. 15 

 Did you ever start working for ITS? 16 

A. Yes, I did start working for them in 2016. 17 

Q. Was there a break in your employment between when you 18 

worked for Caliber and when you worked for ITS? 19 

A. Yes, ma'am. 20 

Q. About how long of a break was there? 21 

A. About a year. 22 

Q. When ITS was first taking over the Norfolk Yard, were 23 

you aware that they were becoming the employer before Caliber 24 

left? 25 
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A. Yes, ma'am. 1 

Q. And did you apply to work for ITS before Caliber left? 2 

A. Yes, ma'am. 3 

Q. And just generally, what did you do to apply? 4 

A. We all went to, I think, a hotel and we applied there.   5 

Q. And -- sorry.  And, Mr. Jordan, were you told why you 6 

didn't get that job right away? 7 

A. Yes, ma'am.  Because working for ITS everybody had to 8 

have their license and I didn't have mine just yet.  So I 9 

didn't get hired right away until I got my license. 10 

Q. And who told you that that was the reason? 11 

A. Anthony Lee and the ITS representatives. 12 

Q. Do you recall who the ITS representatives were that told 13 

you that? 14 

A. I do not recall. 15 

Q. And ultimately did you get your license? 16 

A. Yes, ma'am. 17 

Q. And then did you have to fill out a new application to 18 

work for ITS? 19 

A. Yes. 20 

Q. Then after you filled out that new application did you 21 

get employment with ITS? 22 

A. Three months later. 23 

Q. Three months later.  What was your job with ITS at the 24 

Norfolk Yard? 25 
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A. I was a trailer mechanic. 1 

Q. And as a trailer mechanic, what were you job duties? 2 

A. Our job duty was to keep maintenance of the trailers and 3 

fix them, like change tires, air them up, change brakes, make 4 

sure the ABS system was working properly, make sure all the 5 

lights was working properly, things of that sort.   6 

Q. Were there any other trailer mechanics that worked at 7 

the Norfolk Yard with ITS? 8 

A. Yes. 9 

Q. Who were they? 10 

A. Jermaine Collins and Mike McManus. 11 

Q. While you worked for ITS were there any groundsmen 12 

working there? 13 

A. Not really.  It's more I guess you can call Mark 14 

Spencer, I guess he was a groundsman. 15 

Q. Anyone else you recall being a groundsman for ITS? 16 

A. No. 17 

Q. As a trailer mechanic for ITS, what type of equipment 18 

did you use? 19 

A. Like basic power tools and screwdrivers, wrenches, tire 20 

gauges.  Basic mechanic tools. 21 

Q. What was your hourly rate of pay with ITS? 22 

A. Starting off it was 13.65.   23 

Q. And when you ended your employment with ITS, what was 24 

your last rate of pay? 25 
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A. 16.95. 1 

Q. What were your normal workdays with ITS at the Norfolk 2 

Yard? 3 

A. Monday through Friday.   4 

Q. Did you ever work weekends for ITS? 5 

A. Rarely. 6 

Q. What was your normal start time when you worked for ITS? 7 

A. 7:30. 8 

Q. And what was your normal end time when you worked for 9 

ITS? 10 

A. 3:30. 11 

Q. And when you worked for ITS could you just describe 12 

generally how your workday went?  You got to work and what 13 

did you do? 14 

A. Clocked in, went to the mechanics' break room, changed 15 

to my work attire, and got to work. 16 

Q. And when you got to work, did you -- you mentioned 17 

Jermaine Collins.  Did you work closely with Mr. Collins? 18 

A. Yes. 19 

Q. And you mentioned Mike McManus.  Did you work closely 20 

with Mr. McManus? 21 

A. Yes. 22 

Q. How did the three of you work together? 23 

A. Mike McManus, he was our lead, and he trained us when we 24 

got over there.  And basically we'd do it by help each other 25 
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when someone needed help with something they didn't know how 1 

to fix or whatever the case may be.   2 

Q. And as a trailer mechanic, did you work with the crane 3 

operators or hostler drivers? 4 

A. Occasionally, if they needed help. 5 

Q. So in what way would you help them? 6 

A. Like Mr. Anthony Lee would ask one of us to go help 7 

them.  It could be a groundsman or if it was a truck going to 8 

get a trailer to bring back to work on, we would get, you 9 

know what I'm saying, a box for them, a box and a trailer to 10 

bring to the track for them occasionally. 11 

Q. So a trailer, like a chassis trailer? 12 

A. Yes. 13 

Q. And how would you bring that to the track for them? 14 

A. With a hostler truck. 15 

Q. So occasionally Mr. Lee, if I'm understanding this 16 

right, would ask you to work either as a groundsman or a 17 

hostler driver to help out? 18 

A. Yes. 19 

Q. And Mr. Lee, do you know what his job title was?  20 

Mr. Anthony Lee. 21 

A. He was the ramp manager.   22 

Q. And did you have any other supervisors you reported to 23 

with ITS? 24 

A. Leander.   25 
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Q. And do you know what Leander's job title was? 1 

A. I mean, whatever is under ramp manager. 2 

Q. Were there any other supervisors in the mechanics' area 3 

that you reported to? 4 

A. Yes, Marcus.  I forget his last name at the moment. 5 

Q. Do you know what Marcus's job title was? 6 

A. Head mechanic. 7 

Q. Are you familiar with the International Longshoremen's 8 

Association, Local 1970, sometimes referred to as ILA? 9 

A. Yes, ma'am. 10 

Q. And when did you first hear about ILA? 11 

A. I heard it from Mike McManus like around September of 12 

2018. 13 

Q. And where were you when you first heard about ILA from 14 

Mr. McManus? 15 

A. Over in my work area. 16 

Q. Meaning the mechanics' area? 17 

A. Yes, ma'am. 18 

Q. Was anyone else around? 19 

A. No, ma'am. 20 

Q. Did you ever attend any ILA meetings? 21 

A. Yes. 22 

Q. About how many meetings did you attend? 23 

A. Like three or four. 24 

Q. Did you ever have to sign in for these meetings? 25 
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A. Yes, ma'am. 1 

Q. What type of sheet would you sign to sign in?   2 

A. A regular white sheet or yellow, whatever.  A little pad 3 

kind of. 4 

Q. So it was just a pad of paper that you were signing in 5 

on? 6 

A. Yeah. 7 

Q. Did you sign yourself in for these ILA meetings? 8 

A. Yes, ma'am. 9 

Q. For these ILA meetings, do you know where they occurred, 10 

the ones you had -- the ones that you attended, do you recall 11 

where they occurred? 12 

A. The Schumner (ph.) Hall.  Schumner Hall in Norfolk. 13 

Q. And do you recall what ILA representatives, meaning 14 

people from the ILA, attended the meeting that you attended? 15 

A. I don't remember their names -- 16 

Q. Do you remember approximately how many were at the 17 

meeting, these ILA representatives, that you attended? 18 

A. Two. 19 

Q. And did any of your ITS coworkers attend the ILA 20 

meetings that you attended? 21 

A. Yes. 22 

Q. Do you recall who any of your ITS coworkers were that 23 

attended the ILA meetings you attended? 24 

A. Yes.  Darryl Halsey, Jermaine Collins, Mike McManus, 25 
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Mark, Vernon Cuffee, Chris, Michelle, Carlos.  That's around 1 

about all of us.  David Wade.  I think that's about all of 2 

us.  Earl.   3 

Q. Did you ever sign a card during -- strike that. 4 

 Did you ever sign a card asking ILA to represent you in 5 

this matter? 6 

A. Yes. 7 

Q. Who gave you a copy of that card? 8 

A. I don't remember his name. 9 

Q. Was it somebody from the ILA? 10 

A. Yes. 11 

Q. And did you sign the card? 12 

A. Yes. 13 

Q. Did you give the card back to somebody? 14 

A. Yes. 15 

Q. Who did you give it back to? 16 

A. I think his name is Kevin.   17 

Q. Is this an ILA representative? 18 

A. Yes. 19 

Q. Do you recall the NLRB holding an election as to whether 20 

ILA would be the representative at the Norfolk Yard? 21 

A. Yes. 22 

Q. And so prior to that time period -- sorry.  Prior to the 23 

time period where the NLRB held the election, so not the day 24 

of the election but the time period before that, did Anthony 25 
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Lee ever say anything to you or around you about the ILA that 1 

you recall? 2 

A. Yes.  He approached me and asked, did I or any of my 3 

coworkers ever attend ILA meeting, in the parking lot of 4 

Norfolk Southern Yard. 5 

Q. Okay.  Just so understand it, I want to break it down a 6 

little bit.  When you say in the parking lot, that means 7 

that's where you and Mr. Lee had the conversation?   8 

A. Yeah. 9 

Q. Was anyone else present for this conversation? 10 

A. No. 11 

Q. And so did he say -- did Mr. Lee say anything else 12 

during this conversation? 13 

A. No, just wanted to know did any one of us attend the 14 

meeting? 15 

Q. Did Mr. Lee tell you how he knew about the meeting? 16 

A. No. 17 

Q. Did you respond to Mr. Lee's question? 18 

A. I told him I didn't know anything and I went home. 19 

Q. Were there any other occasions prior to the NLRB 20 

election that you recall Tony Lee saying anything to you or 21 

around you about the ILA? 22 

A. Yes.  One other time in the trailer mechanics' work 23 

area, he asked me again did I attend or who else attended the 24 

meeting. 25 
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Q. And this was, you said, trailer mechanics' work area.  1 

Is that at the Norfolk Yard? 2 

A. Yes, ma'am. 3 

Q. Is that the area you work in or worked in? 4 

A. Yes, ma'am. 5 

Q. Who else was present for this conversation? 6 

A. No one. 7 

Q. So what -- do you recall Mr. Lee saying anything else in 8 

this conversation? 9 

A. No, ma'am. 10 

Q. And did you respond to Mr. Lee?   11 

A. Yes.  I gave him the same answer, I didn't know anything 12 

about it, and got back to work. 13 

Q. And after you told him you didn't know anything about 14 

it, did he say anything else in response to you? 15 

A. No. 16 

Q. How did the conversation end? 17 

A. He just walked off. 18 

Q. Prior to the NLRB election, did Leander Barrow ever say 19 

anything to you or around you about the ILA? 20 

A. No, ma'am. 21 

Q. Okay.  So now I want to focus on the day of the NLRB 22 

election.  Did you attend the election? 23 

A. Yes, ma'am. 24 

Q. Did you vote in the election? 25 
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A. Yes, ma'am. 1 

Q. So when you went in to actually vote, meaning somebody 2 

handed you a piece of paper to vote on, do you recall who was 3 

present in that room? 4 

A. Yes.  You and Ms. Stephanie.  Carlos was one of our 5 

representatives.  And that's about it, all I can remember. 6 

Q. When you say Carlos, who are you referring to? 7 

A. My co-worker, Carlos Jones. 8 

Q. Do you know what role Carlos had in that election? 9 

A. Yes.  Yes, he served as our representative, I guess. 10 

Q. And were there any other ITS employees in that room when  11 

you actually voted; do you recall? 12 

A. I can't recall. 13 

Q. Did you work on the day of the NLRB election? 14 

A. Yes, ma'am. 15 

Q. Did you see any of -- did you see Anthony Lee on the day 16 

of the election? 17 

A. Yes, ma'am. 18 

Q. And on the day of the election did Anthony Lee say 19 

anything to you or around you about the ILA? 20 

A. He didn't say nothing to me, but he was speaking to 21 

Marcus, the head of mechanics, and it was just in discord 22 

that the vote --  23 

Q. Okay.  Before -- sorry, I don't mean to interrupt.  24 

Before we get to it, is this a conversation you witnessed? 25 
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A. Yes. 1 

Q. And where was this conversation? 2 

A. Outside of the mechanics' break room. 3 

Q. Is the mechanics' break room different from a different 4 

break in the Norfolk Yard? 5 

A. It's like you got the front office when you first come 6 

in, then you got the, I guess, regular break room, then you 7 

got the mechanics' break room.   8 

Q. Are the mechanics' break room and the other break room 9 

near each other? 10 

A. Yes. 11 

Q. Was anyone else present for this conversation that you 12 

witnessed between Mr. Lee and Marcus? 13 

A. There was one other co-worker, but he was kind of new.  14 

I don't really remember his name. 15 

Q. You don't remember his name.  So before you get to the 16 

actual conversation, where was this conversation in relation 17 

to where the election was taking place physically? 18 

A. I guess, right after the election was done and -- the 19 

election was in the regular break room, so it was, I guess 20 

you'd say next to it.   21 

Q. Okay.  So the rooms were next to each other.  But you 22 

said, just so I'm clear -- I'm not sure I heard you right.  23 

When this conversation took place it was after the election 24 

was done? 25 
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A. Yes, ma'am. 1 

Q. Do you know if the ballots had been counted? 2 

A. Yes. 3 

Q. So if you could just describe what you heard Mr. Lee 4 

saying to Marcus, what you witnessed? 5 

A. Yes.  He was in discord and disbelief that the vote was 6 

majority yes.   7 

Q. And to the best you recall, what words did Mr. Lee use? 8 

A. Basically it was just like he couldn't believe that they 9 

voted yes, and he was shaking his head and just looked upset. 10 

Q. And did Marcus say anything in response that you recall? 11 

A. Not to my recall. 12 

Q. Did you say anything in response to this conversation? 13 

A. No. 14 

Q. How did that conversation end?   15 

A. Marcus went back in the break room and Mr. Anthony Lee 16 

went into the office. 17 

Q. Other than what you described, on the day of the NLRB 18 

election, did Anthony Lee say anything to you or around you 19 

about the ILA? 20 

A. No. 21 

Q. Did you see Leander Barrow on the day of the NLRB 22 

election? 23 

A. When I was clocking out. 24 

Q. And did Mr. Barrow say anything to you or around you 25 
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about the ILA on the day of the NLRB election? 1 

A. No, ma'am. 2 

Q. Did you and Marcus discuss the conversation that you 3 

witnessed between him and Mr. Lee? 4 

A. Not really a big conversation, but we had a verbal 5 

altercation.   6 

Q. You had a verbal altercation with Marcus? 7 

A. Yes, ma'am. 8 

Q. On the day of the election? 9 

A. Yes. 10 

Q. And what do you mean by verbal altercation? 11 

A. He basically was saying that I should have voted no, and 12 

I, you know what I'm saying, started, I'll say, screaming and 13 

yelling at him. 14 

Q. You were screaming and yelling at him? 15 

A. Yeah. 16 

Q. Did he scream and yell at you back? 17 

A. No. 18 

Q. Okay.  Where were you for this conversation? 19 

A. Outside of the mechanics' break room. 20 

Q. How long was this before or after -- well, was this 21 

before or after the conversation you witnessed between Marcus 22 

and Anthony Lee? 23 

A. After. 24 

Q. And how long after the conversation you witnessed 25 
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between Marcus and Anthony Lee did your verbal altercation 1 

with Marcus occur? 2 

A. Like 5, 10 minutes. 3 

Q. And he told you that you should have voted no.  How did 4 

he know how you voted? 5 

 MR. FITZGERALD:  Objection.  Calls for speculation. 6 

 JUDGE STECKLER:  If you know, Mr. Jordan.  How do you 7 

know what he -- I mean, how you voted? 8 

 THE WITNESS:  I don't know how he know how I voted, but 9 

I guess he speculated that I voted yes.   10 

Q. BY MS. DUVALL:  Have you heard of H&M International 11 

Transportation? 12 

A. Yes. 13 

Q. Who is H&M? 14 

A. The contractors that took over for ITS. 15 

Q. And when did you learn that ITS was losing its contract 16 

or leaving its contract with the Norfolk Yard? 17 

A. We was told, I think it was in December or January.  18 

Either December 2018 or January '19, that ITS was leaving and 19 

there was -- someone else was coming in.  We didn't know who 20 

else was coming in at that time, but we knew that ITS was 21 

supposed to be leaving. 22 

Q. And who told you that ITS was supposed to be leaving? 23 

A. ITS itself and Anthony Lee. 24 

Q. Anthony Lee and -- I'm sorry, I didn't catch part of it.  25 
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ITS's? 1 

A. I said itself.  One of the head managers over there at 2 

ITS. 3 

Q. The head manager of ITS told you that.  Okay.  Where -- 4 

when -- not when.  Where were you when the head manager for 5 

ITS told you that? 6 

A. He had came down and talked to all of us in the regular 7 

break room. 8 

Q. So this was a meeting with everybody at the Yard? 9 

A. Yes. 10 

Q. And what do you recall the man from ITS saying? 11 

A. That he enjoyed, you know what I'm saying, having us 12 

work for him and everything, and that they were going to go 13 

be selling the contract. 14 

Q. And was Tony Lee at this meeting? 15 

A. Yes. 16 

Q. Did the man from ITS tell you at this meeting who was 17 

going to become the new contractor? 18 

A. No. 19 

Q. Now you mentioned Tony Lee also told you.  Was it at 20 

this same meeting or was it a separate time that Tony Lee 21 

also told that ITS was leaving? 22 

A. In the same meeting. 23 

Q. Did Anthony Lee tell you who the new contractor was 24 

going to be? 25 
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A. No. 1 

Q. When did you find out that H&M was going to be the new 2 

contractor? 3 

A. When we had to fill out the application. 4 

Q. So the day before you filled out the application -- so 5 

not the application day, the day before, did you work that 6 

day? 7 

A. Yes. 8 

Q. And on that date did you know that it was ITS's last day 9 

at Norfolk Yard? 10 

A. Yes. 11 

Q. Did you work a normal day? 12 

A. Yes. 13 

Q. And on that day, did you have to clean out your locker 14 

before you left that day? 15 

A. No. 16 

Q. How did you know how to fill out an application for H&M 17 

to apply to work for H&M? 18 

A. They let us know the day of we fill out the application, 19 

to come back up and fill out an application for H&M.   20 

Q. When you say come back up, come to the Norfolk Yard? 21 

A. Yes. 22 

Q. Who told you to come to the Norfolk Yard to fill out an 23 

application? 24 

A. I think one of my coworkers told me to come fill out an 25 



1065 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

application. 1 

Q. Did you know at that time that you could come and fill 2 

out an application for the Norfolk Yard? 3 

A. Yes. 4 

Q. And did you go to the Norfolk Yard and fill out an 5 

application to work for H&M? 6 

A. Yes. 7 

Q. When you got to the Norfolk Yard to fill out an 8 

application for H&M, did you see anybody working that day? 9 

A. Yes. 10 

Q. Did you recognize any of the gate clerks working that 11 

day? 12 

A. Yes, Al. 13 

Q. Do you know Al's last name? 14 

A. No. 15 

Q. Were there any other gate clerks you recognized working 16 

that day? 17 

A. No.  The HR lady.  I forgot her name, but she was there.   18 

Q. When you say an HR lady, is this somebody in an office 19 

somewhere? 20 

A. Yes, in the office.   21 

Q. And did this person work for ITS before? 22 

A. Yes. 23 

Q. Was there any gate clerks working that day you filled 24 

out an application that you did not recognize? 25 



1066 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. I assume H&M employees. 1 

Q. No, what I'm asking is, did you physically see other 2 

gate clerks working other than Al? 3 

A. Oh, yeah.  Yes. 4 

Q. And did you recognize any of those people other than Al 5 

who were gate clerks working that day? 6 

A. No. 7 

Q. And when you came to fill out your application did you 8 

go over to the mechanics' area at all? 9 

A. No. 10 

Q. When you came to fill out your application did you see 11 

anyone driving the crane or the hostler trucks, yard jockey 12 

trucks? 13 

A. Yes. 14 

Q. Was any of the crane drivers or hostler truck drivers 15 

people you recognized? 16 

A. No. 17 

 MR. FITZGERALD:  Objection.  Foundation.  We don't know 18 

how far he was from these trucks, where he was when he saw 19 

them.   20 

 JUDGE STECKLER:  Mr. Jordan, how far were you from this 21 

hostler trucks when you observed them working?   22 

 THE WITNESS:  I see them driving past.  So I'd say about 23 

15, 20 feet back.   24 

 JUDGE STECKLER:  Okay.  Could you see the person that 25 
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was in the truck? 1 

 THE WITNESS:  Mostly.   2 

 JUDGE STECKLER:  Would you recognize your colleagues 3 

from ITS if they were in the truck? 4 

 THE WITNESS:  Yes.   5 

 JUDGE STECKLER:  But these -- but you're testifying that 6 

the persons that you saw were not people you recognized, 7 

correct?  8 

 THE WITNESS:  Yes, ma'am. 9 

 JUDGE STECKLER:  Okay.  Now for the cranes, how far away 10 

were you from the cranes? 11 

 THE WITNESS:  I was kind of far from the cranes.   12 

 JUDGE STECKLER:  Okay.  But you could see there were 13 

people in it? 14 

 THE WITNESS:  Yeah, I could tell somebody in it.   15 

 JUDGE STECKLER:  Operators, there were operators.  Could 16 

you -- even from a far distance, do you recognize the people 17 

you worked with at ITS? 18 

 THE WITNESS:  No.  I knew the ITS operator because he 19 

was in the break room filling out an application with me, 20 

so --  21 

 JUDGE STECKLER:  Okay.  You may continue, Ms. Duvall. 22 

Q. BY MS. DUVALL:  And who were the ITS crane operators?   23 

A. The ITS crane operators was Carlos Jones and Darryl 24 

Halsey. 25 
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Q. And you said they were in the break room with you.  Is 1 

that filling out applications? 2 

A. Yes, ma'am. 3 

Q. And when you -- who did you get the application to fill 4 

out for H&M? 5 

A. I got it from Anthony Lee. 6 

Q. Did Mr. Lee say anything to you when he gave you the 7 

application to fill out? 8 

A. No, ma'am. 9 

Q. And the break room you filled it out in, because I know 10 

you described there are two break rooms, was this the 11 

mechanics' break room or the other break room? 12 

A. The other break room. 13 

Q. When you went in the other break room to fill out the 14 

application, who was in that room with you? 15 

A. Darryl Halsey, Carlos Jones, Vernon Cuffee, Chris Lucas.  16 

I think Earl was in there, Michelle.  I think Ron Spencer.   17 

Q. And how long were you in that room filling out an 18 

application approximately? 19 

A. Like 15, 20 minutes. 20 

Q. What did you do with the application after you filled it 21 

out? 22 

A. Handed to Anthony Lee. 23 

Q. And where was he when you -- where was Mr. Lee when you 24 

handed him the application? 25 
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A. He was in the office, front office. 1 

Q. And was anyone else in that office when you handed 2 

Mr. Lee your application? 3 

A. Yes. 4 

Q. Who else was in that office when you had him the 5 

application? 6 

A. Ms. Juanita and some other guy that I, you know, 7 

recognized.   8 

Q. Sitting here today, would you recognize that other guy? 9 

A. No. 10 

Q. Did Mr. Lee say anything to you when you handed him the 11 

application? 12 

A. No. 13 

Q. Before you went to hand Mr. Lee the application, because 14 

I know you described who was in the room, had any of your 15 

coworkers left the break room before you did? 16 

A. No. 17 

Q. Were you the first one to leave the break room to go 18 

hand in your application? 19 

A. Well, not the first one to hand it in, but I guess I 20 

probably was the first to actually leave.   21 

Q. To leave the break room or to leave the facility? 22 

A. The actual facility. 23 

Q. Leave the facility.  Okay.  So who was probably the 24 

first one to leave the break room?  Who do you recall? 25 
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A. Don't know.  I think a couple of them had already 1 

finished the application and handed it in when I got there to 2 

do mine. 3 

Q. But just to be clear, you guys didn't all fill out an 4 

application, get up and as a group go into Anthony Lee's 5 

office? 6 

A. No, ma'am. 7 

Q. I'm going to show you on the screen General Counsel's 8 

Exhibit 17.  Can you see this document? 9 

A. Yes, ma'am. 10 

Q. And if you need me to zoom in at all or zoom out, just 11 

let me know.  Do you recognize the handwriting on this 12 

document? 13 

A. Yeah.   14 

Q. Whose handwriting is it? 15 

A. It's mine. 16 

Q. So I'm going to scroll through this document slowly.  17 

Let me know if you need me to speed up, stop, go backwards, 18 

slow down or anything.  And if you happen to see handwriting 19 

that's not yours, please let me know and I'll stop there so 20 

we can identify it.   21 

Q. I'm going to scroll at the top of the document now.  Did 22 

you recognize this document?   23 

A. Yeah. 24 

Q. What is it? 25 
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A. The application we filled out for H&M Intermodal. 1 

Q. And you said we.  Is this the application that you 2 

filled out before you left? 3 

A. Yes, the application I filled out. 4 

Q. I'm going to stop sharing.   5 

 Did you see Leander Barrow on the day you filled out 6 

this application? 7 

A. No.  He wasn't there yet. 8 

Q. And you said -- you mentioned Ms. Williams was in the 9 

office, Juanita was in the office with Mr. Lee.   10 

A. Right. 11 

Q. What was she doing when you saw her that day? 12 

 MR. FITZGERALD:  Objection.  Mischaracterizes prior 13 

testimony.  I don't believe he used Ms. Williams' name.   14 

 MS. DUVALL:  I can rephrase.  He called her Ms. Juanita.  15 

Q. BY MS. DUVALL:  You saw Ms. Juanita in the office that 16 

day with Anthony Lee, right?   17 

A. Yes. 18 

Q. What was Ms. Juanita doing when you saw her in the 19 

office that day? 20 

A. She was at the computer doing just whatever she do. 21 

Q. Did you talk to Ms. Juanita that day you filled out the 22 

application? 23 

A. No. 24 

Q. So after you filled out your application to work for 25 
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H&M, what did you do? 1 

A. Stayed in the break room for like 5 minutes and then I 2 

left. 3 

Q. And when you say you left, left the break room or left 4 

the Norfolk Yard? 5 

A. I left the Norfolk Yard and went home. 6 

Q. Did anyone ever contact you about your application to 7 

work for H&M? 8 

A. No. 9 

Q. Did you follow up about your application to work for 10 

H&M? 11 

A. Yes. 12 

Q. Who did you follow up with? 13 

A. First I followed up with Anthony Lee. 14 

Q. Okay.  That first time you followed up with Anthony Lee, 15 

do you know when that was approximately? 16 

A. Like, say, a couple months after filling out the 17 

application. 18 

Q. And how did you follow up with him?  Was it on the phone 19 

or in person? 20 

A. Both. 21 

Q. Well, the first time you followed up with him, which was 22 

it? 23 

A. On the phone. 24 

Q. And was it just the two of you on the phone 25 
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conversation? 1 

A. Yes, ma'am. 2 

Q. What did Mr. Lee tell you when you followed up with him? 3 

A. They didn't have nothing available at the moment. 4 

Q. Then you said you -- so was the second time in person 5 

you followed up with Mr. Lee? 6 

A. Yeah. 7 

Q. When was that?   8 

A. I'd say a couple weeks after the phone call.  9 

Q. And when you followed up in person with Mr. Lee, where 10 

were you when you followed up with him? 11 

A. In Norfolk Southern Yard. 12 

Q. Was anyone else present for this conversation you had 13 

with Mr. Lee? 14 

A. No. 15 

Q. And what did Mr. Lee tell you in this conversation? 16 

A. The same, that they didn't have anything available yet. 17 

Q. Were there any other conversations or occasions that you 18 

followed up about your application to work for H&M? 19 

A. Yes.  After Mr. Lee had passed away and Leander had took 20 

over, I followed up with him and filled out a new application 21 

to work. 22 

Q. So just so I'm clear, were these two separate occasions, 23 

one following up and one filling out a new application or one 24 

occasion where you followed up and filled out an application? 25 
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A. Followed up and filled out the application. 1 

Q. In one occasion or was it two separate?  2 

A. One occasion. 3 

Q. Okay.  So when was it that you did this? 4 

A. I'd say in July of 2020. 5 

Q. And where were you when you did this follow-up and 6 

filled out a new application? 7 

A. Norfolk Southern Yard. 8 

Q. Was anyone else present when you did this? 9 

A. No. 10 

Q. And what did Leander tell you in this conversation, if 11 

anything? 12 

A. He said if he get something available, he would let me 13 

know. 14 

Q. And did Leander ever let you know about him having 15 

something available? 16 

A. No. 17 

Q. At this point sitting here today, has anyone ever 18 

offered you a job with H&M at the Norfolk Yard? 19 

A. No, ma'am. 20 

 MS. DUVALL:  I have no further questions on direct at 21 

this time.   22 

 JUDGE STECKLER:  Mr. Esders?   23 

 MR. ESDERS:  Thank you. 24 

DIRECT EXAMINATION 25 
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Q. BY MR. ESDERS:  Mr. Jordan, I believe you testified that 1 

on the day of the Union election you had an argument or an 2 

interaction with Marcus; is that right? 3 

A. Yes. 4 

Q. And that Marcus had been questioning why you voted in 5 

favor of the Union and that you had some argument back; is 6 

that correct? 7 

A. Yes. 8 

Q. Were other people around to hear that interaction? 9 

A. Yes.  There was one other. 10 

Q. Who was it that was around to hear that interaction? 11 

A. I don't remember his name because he kind of new to the 12 

job, so I don't remember his name. 13 

 MR. ESDERS:  Okay.  No further questions. 14 

 JUDGE STECKLER:  Mr. Fitzgerald, are you questioning? 15 

 MR. FITZGERALD:  Yes.  Is there an affidavit for 16 

Mr. Jordan?   17 

 MS. EITZEN:  There are no Jencks in this case. 18 

 MR. FITZGERALD:  Okay.  I'm going to move forward.  Give 19 

me a few seconds. 20 

CROSS-EXAMINATION 21 

Q. BY MR. FITZGERALD:  Mr. Jordan, you testified earlier 22 

that when you -- you started at Caliber, correct? 23 

A. Yes, sir. 24 

Q. And then Caliber left and ITS took over, correct? 25 
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A. Yeah. 1 

Q. And sometime later you became employed by ITS, right? 2 

A. Yes, sir. 3 

Q. And you said that you needed -- you couldn't go -- come 4 

over to ITS immediately because you didn't have a license; is 5 

that correct? 6 

A. Yes. 7 

Q. What license were you referring to? 8 

A. A driver's license. 9 

Q. Okay.  Just a driver's -- I didn't know if you were 10 

talking a different license.   11 

 And then when did you become a mechanic at the Norfolk 12 

Yard? 13 

A. When I became employed by ITS. 14 

Q. Okay.  And you testified that you would -- some of the 15 

things you would do as a -- and I'll call it trailer and 16 

chassis mechanic, right, that's what you were doing? 17 

A. Yes, sir. 18 

Q. Okay.  You were fixing tires if they popped, for lack of 19 

a better word, correct? 20 

A. Yes. 21 

Q. I believe you said you fixed air brakes, too; is that 22 

correct? 23 

A. Excuse me? 24 

Q. Were you fixing air brakes, too?  Did you say that? 25 
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A. Yes. 1 

Q. Okay.  Was there anything else that you would typically 2 

be repairing on a chassis or the trailers? 3 

A. Like occasionally like do a little welding, welding on 4 

bumpers, welding the front bumper. 5 

Q. Okay.  So tires, bumpers, and brakes, is that mostly 6 

what you would work on as a trailer chassis mechanic? 7 

A. And make sure the ABS lights working and fixing -- 8 

making sure all the lights are working properly. 9 

Q. Okay.  And was it -- was the maintenance you're 10 

performing on these trailers, were they -- was it routine 11 

maintenance or was it due to an accident? 12 

A. Routine maintenance. 13 

Q. Routine maintenance.  Would things typically break down 14 

on a schedule or would -- I guess, would someone's driving 15 

ability make things break down faster? 16 

A. I'm not really sure.   17 

Q. Okay.  Let me ask a better question.  You said there was 18 

routine maintenance, right? 19 

A. Yes. 20 

Q. And you said you had experience driving a yard jockey, 21 

right? 22 

A. Yes. 23 

Q. Okay.  In your experience, how you drove that jockey, 24 

could that impact how quickly maintenance would need to be 25 
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performed? 1 

A. It could, could be. 2 

Q. Okay.  You said at ITS, you typically didn't work on 3 

weekends; is that right? 4 

A. Yes. 5 

Q. But there were occasions that you did work on weekends, 6 

right? 7 

A. Very rarely we might come in on a Saturday to fix like a 8 

major problem or something, but not really. 9 

Q. Okay.  So it would have been a major issue that would 10 

have led you to work on a weekend? 11 

A. Yes. 12 

Q. What would you describe as a major issue that would have 13 

brought you in on a weekend? 14 

A. Like either changing the brakes or -- I forgot what they 15 

call the thing at the moment, but it like kind of go with the 16 

brakes. 17 

Q. Okay.  So let me -- so I can clarify.  I don't think I 18 

fully understood what you said on the first part.  You said 19 

something about a chain; is that right? 20 

A. No.  I said changing the brakes or like changing the ABS 21 

system.   22 

Q. Okay.  So brake issues would be something that would be 23 

major that would bring you in on a weekend, right? 24 

A. Yeah. 25 
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Q. Okay.  You also testified you sometimes worked as a 1 

driver in the Yard, right? 2 

A. Yeah. 3 

Q. Why would you be -- well, and that Mr. Lee would tell 4 

you to work as a driver, right? 5 

A. Yeah. 6 

Q. Did he ever explain why you were being moved from your 7 

mechanic position to a driver position? 8 

A. That they needed a little help.   9 

Q. What would lead to the driver needing help? 10 

A. Just that a lot of boxes they needed taken off or 11 

whatever. 12 

Q. You testified that on the day of the election you had -- 13 

I'll call it an argument with Mr. Hunter, right? 14 

A. Yes. 15 

Q. And you said he was calm but you were yelling, right? 16 

A. Yes.  I wouldn't say calm, but yes. 17 

Q. Okay.  Was he also -- I think you said that he was not 18 

yelling.  I wasn't trying to misrepresent what you said.  19 

What were you yelling? 20 

A. Because I felt offended that he would, you know what I'm 21 

saying, approach me in that manner. 22 

Q. Okay.   23 

 JUDGE STECKLER:  Mr. Jordan, what did you say back to 24 

him? 25 
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 THE WITNESS:  I'm not really sure what I said.  I was 1 

just speaking out of anger.  I don't really know really word 2 

for word what I said. 3 

 JUDGE STECKLER:  Can you recall if you threatened him at 4 

all? 5 

 THE WITNESS:  No, I didn't threaten him. 6 

Q. BY MR. FITZGERALD:  On the day of the -- the day that 7 

you came in to fill out -- well, let me step back. 8 

 You said -- you testified the day before you filled out 9 

an application to work at H&M, one of your coworkers told you 10 

to come in, right? 11 

A. No.  The day when I --  12 

Q. Who told you to come in? 13 

A. I don't remember.  I know one of my coworkers, right, 14 

you know what I'm saying, come fill out an application.   15 

Q. But you don't recall who that was, right? 16 

A. No. 17 

Q. The next day -- I believe you said the next day you 18 

arrived to fill out an application, right? 19 

A. No, that day.  The day of when we filled out the 20 

application.  The day before that, that was our last day 21 

working for ITS, which was January --   22 

Q. Okay.  So the day of the application someone contacted 23 

you and said, hey, come in and fill out an application? 24 

A. Yes. 25 
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Q. Okay.  And when you got there, you got an application 1 

from Mr. Lee? 2 

A. Yeah. 3 

Q. And then Mr. Lee was in that office with another 4 

individual who you didn't recognize, right? 5 

A. Yes. 6 

Q. What was -- and I apologize if I missed it.  Did he say 7 

anything to you at that time? 8 

A. No. 9 

Q. He meaning Mr. Lee. 10 

A. Yes.  I mean, no he didn't say --  11 

Q. And what did he say?   12 

A. No.  I'm saying Mr. Lee, he didn't say anything to me. 13 

Q. Okay.  Yeah, he did not say anything.  What was his 14 

demeanor at that time? 15 

A. Regular. 16 

Q. Okay.  And is he regularly a really loud guy? 17 

A. No. 18 

Q. Was he a really animated guy that would be sort of 19 

jumping around? 20 

A. No. 21 

Q. Okay.  Do you remember if he was laughing? 22 

A. No. 23 

Q. Then you went in -- you took the application and you 24 

went into the regular break room, the non-mechanics' break 25 
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room and you filled it out, and there was a number folks that 1 

were there with you.  And you were -- you testified you 2 

didn't go as a group to turn in your application, right? 3 

A. Yes. 4 

Q. Did anyone else go with you to turn in your application? 5 

A. No. 6 

Q. You went alone? 7 

A. Yes. 8 

Q. When you went in there, and I believe you said Tony was 9 

in the office when you went to return your application; is 10 

that correct? 11 

A. Yes. 12 

Q. Okay.  Did he say anything to you when you turned in 13 

your application? 14 

A. No. 15 

Q. What was his demeanor at that time? 16 

A. Regular. 17 

Q. Was he being loud? 18 

A. No. 19 

Q. Was he laughing? 20 

A. No. 21 

Q. Was he dancing? 22 

A. No. 23 

 JUDGE STECKLER:  Mr. Jordan, was he talking to anybody 24 

else? 25 
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 THE WITNESS:  No.   1 

 JUDGE STECKLER:  Was that other guy that you didn't 2 

recognize in the office? 3 

 THE WITNESS:  Yes.   4 

 JUDGE STECKLER:  And was Ms. --  5 

Q. BY MR. FITZGERALD:  Can you describe --  6 

 MR. FITZGERALD:  I'm sorry, Judge. 7 

 JUDGE STECKLER:  Was Ms. Juanita in the office at the 8 

time when you turned in the application? 9 

 THE WITNESS:  Yes. 10 

 JUDGE STECKLER:  Okay.  Go ahead, Mr. Fitzgerald.  I'm 11 

sorry.   12 

 MR. FITZGERALD:  That's okay.  I apologize.   13 

Q. BY MR. FITZGERALD:  Can you describe the other guy? 14 

A. He was a Caucasian male.   15 

Q. Was he tall? 16 

A. Like medium height, I guess.  He was sitting down, so I 17 

don't know.   18 

Q. Okay.  Did he have a beard or anything like that? 19 

A. Don't recall. 20 

Q. Do you recall what he was wearing? 21 

A. No. 22 

Q. Was he an older gentleman or a younger gentleman? 23 

A. Just like middle age, I guess. 24 

Q. And so you testified at that point you turned in your 25 
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application.  Did you go back to the break room for 5 1 

minutes? 2 

A. Yes. 3 

Q. Okay.  And were all the same people there as you 4 

testified before, they're all still there filling out their 5 

application? 6 

A. Yeah. 7 

Q. And that was Darryl was still there? 8 

A. Yeah. 9 

Q. And Vernon was still there? 10 

A. Yes. 11 

Q. Carlos? 12 

A. Yes. 13 

Q. Chris Lucas? 14 

A. Yes. 15 

Q. Earl? 16 

A. Yes. 17 

Q. Michelle? 18 

A. Yes. 19 

Q. And Ron? 20 

A. Yes.   21 

Q. Okay.  Just a couple more.  You said you did -- over 22 

time you did three follow-ups after you turned in that 23 

application.  One was -- the first one was on the phone with 24 

Mr. Lee, correct? 25 
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A. Yes. 1 

Q. And I apologize if I missed it.  Do you recall when that 2 

phone conversation occurred? 3 

A. I'd say like maybe 2 months later after I filled out the 4 

application. 5 

Q. Okay.  And Mr. Lee then said he had nothing available to 6 

you, right? 7 

A. Yes. 8 

Q. And he didn't mention the Union when you talked, right? 9 

A. No. 10 

Q. Okay.  And then the second time, I think you said a 11 

couple weeks later you went in, in person at the Yard, right? 12 

A. Yes. 13 

Q. And when you had that conversation Mr. Lee didn't say 14 

anything about the Union then either, did he? 15 

A. No. 16 

 MR. FITZGERALD:  I don't have any further questions.   17 

 JUDGE STECKLER:  Mr. Jordan, besides that one verbal 18 

discussion with Marcus, do you and Marcus get along fairly 19 

well? 20 

 THE WITNESS:  Not really. 21 

 JUDGE STECKLER:  What made working with Marcus tough? 22 

 THE WITNESS:  He don't have very good people skills and 23 

he think he can talk to people any kind of way and think he 24 

know everything.   25 



1086 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 JUDGE STECKLER:  Thank you. 1 

 Ms. Duvall, any redirect?  2 

 MS. DUVALL:  Just one question. 3 

REDIRECT EXAMINATION 4 

Q. BY MS. DUVALL:  When you went to turn in your 5 

application to Tony in the office, how long were you in the 6 

office with Tony, the other gentleman, and Ms. Juanita were? 7 

A. A few seconds. 8 

 MS. DUVALL:  Nothing further, Your Honor. 9 

 JUDGE STECKLER:  Ms. Esders? 10 

 MR. ESDERS:  Nothing further.   11 

 JUDGE STECKLER:  Ms. Fitzgerald? 12 

 MR. FITZGERALD:  Nothing further.  Thank you.  13 

 JUDGE STECKLER:  Mr. Jordan, I do have one quick follow-14 

up when we were just talking about Marcus.  How did you get 15 

along with the rest of your colleagues other than Marcus?   16 

 THE WITNESS:  Pretty fine.   17 

 JUDGE STECKLER:  Okay.  Anything else, Ms. Duvall? 18 

 MS. DUVALL:  Nothing, Your Honor. 19 

 JUDGE STECKLER:  Mr. Esders? 20 

 MR. ESDERS:  Nothing.   21 

 JUDGE STECKLER:  Mr. Fitzgerald? 22 

 MR. FITZGERALD:  Just one question.   23 

RECROSS-EXAMINATION 24 

Q. BY MR. FITZGERALD:  You said you found out -- or you 25 
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found it hard to work with Mr. Hunter, right?   1 

A. Yes. 2 

Q. Did he ever say he found it hard to work with you? 3 

A. Not to me.  4 

 MR. FITZGERALD:  Okay.  No further questions, Your 5 

Honor. 6 

 JUDGE STECKLER:  Mr. Jordan, you're about to be excused 7 

as a witness.  Thank you for coming in today.  However, the 8 

hearing is going to probably take through -- maybe through 9 

April.  During this time please do not discuss your testimony 10 

with anybody, and hopefully somebody will let you know when 11 

this hearing is over.  Is that okay? 12 

 THE WITNESS:  Yes.   13 

 JUDGE STECKLER:  Okay.  Thank you so much.  We're going 14 

to take you out of Zoom land now.   15 

 THE WITNESS:  All right.  16 

(Witness excused.) 17 

 JUDGE STECKLER:  Okay.  It is now quarter till 1 -- no, 18 

quarter till 2 on the East Coast.  General Counsel --  19 

 MS. EITZEN:  Sorry.  It's quarter to 1.  It's 12:45.   20 

 JUDGE STECKLER:  Oh, I'm looking at my computer clock 21 

and -- I'm in a time warp.   22 

 Does General Counsel have more witnesses for today? 23 

 MS. EITZEN:  Yes, we do.  But we prefer to call him -- 24 

 JUDGE STECKLER:  How many witnesses? 25 
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 MS. EITZEN:  Just one.  We prefer to call him after 1 

lunch.   2 

 JUDGE STECKLER:  Okay.  Hour for lunch?   3 

 MR. FITZGERALD:  Do we want to go quicker so we can 4 

plough through?   5 

 MS. EITZEN:  I'm pretty hungry at this point, but -- I 6 

mean I'm okay with a shorter lunch break, but I don't want to 7 

skip it. 8 

 JUDGE STECKLER:  About 45 minutes, is that okay? 9 

 MR. FITZGERALD:  That'd be --   10 

 JUDGE STECKLER:  Okay.  So that would be about 1:30 11 

Eastern Time? 12 

 MR. FITZGERALD:  Mm-hmm.  Okay.   13 

 JUDGE STECKLER:  Okay.  We will be off the record then.  14 

Thank you.   15 

(Whereupon, at 12:45 p.m., a lunch recess was taken.) 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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A F T E R N O O N  S E S S I O N 1 

(Time noted:  1:32 p.m.) 2 

 JUDGE STECKLER:  Ms. Eitzen, you may call your next 3 

witness. 4 

 MS. EITZEN:  Yes.  Your Honor, I call Michael McManus.  5 

 JUDGE STECKLER:  Mr. McManus, I'm Judge Steckler.  Can 6 

you please raise you right hand? 7 

(Whereupon, 8 

MICHAEL J. McMANUS 9 

was called as a witness by and on behalf of the General 10 

Counsel and, after having been duly sworn, was examined and 11 

testified as follows:) 12 

 JUDGE STECKLER:  Can you state your name and spell it 13 

for the record? 14 

 THE WITNESS:  My name is Michael John McManus, Jr.  15 

Michael, M-i-c-h-a-e-l, John, J-o-h-n, McManus, M-c-M-a-n-u-16 

s.   17 

 JUDGE STECKLER:  Mr. McManus, are you in a room by 18 

yourself? 19 

 THE WITNESS:  I am.  20 

 JUDGE STECKLER:  Now, because of some of the issues with 21 

Zoom that we have, including lag time on the audio, there may 22 

be an occasion where an attorney will object.  If you 23 

wouldn't mind waiting to give an answer until I say it's 24 

okay, so that can rule on an objection, otherwise I might 25 
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lose my job.   1 

 THE WITNESS:  Okay.   2 

 JUDGE STECKLER:  Okay.  Ms. Eitzen?   3 

 MS. EITZEN:  Thank you. 4 

DIRECT EXAMINATION 5 

Q. BY MS. EITZEN:  Mr. McManus, what technology device are 6 

you using today for this call? 7 

A. I'm using my Smartphone, my iPhone. 8 

Q. Do you have any documents with you now? 9 

A. I have no documents with me. 10 

Q. Okay.  I'm going to ask that you not look at any 11 

documents unless they're shown to you in the Zoom platform as 12 

part of this hearing.  Do you understand? 13 

A. Yes, ma'am. 14 

Q. Are you familiar with the Norfolk Portlock Intermodal 15 

Yard located at 1710 Atlantic Avenue? 16 

A. Yes, ma'am. 17 

Q. And what name do you know that location by? 18 

A. The ramp. 19 

Q. I'm going to be referring to it as the ramp in my 20 

questions as well.   21 

 Have you ever worked at the ramp? 22 

A. Yes. 23 

Q. And approximately how many years in total did you work 24 

at the ramp? 25 
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A. Thirty-one. 1 

Q. And can you tell me the years that you worked, those 31 2 

years? 3 

A. Yes, ma'am.  The first year was the first company, was 4 

1987 to I believe 2003; and then the second company was 5 

Caliber Intermodal, 2003 to 2015; and the third company was 6 

ITS ConGlobal, 2015 to January of 2019.   7 

Q. Okay.  And, I'm sorry, I missed -- what was the name of 8 

the first employer? 9 

A. Ted Vance Minority. 10 

Q. And what year did you begin working for Ted Vance 11 

Minority? 12 

A. 1987.  13 

Q. And what was the job you were hired for at Ted Vance 14 

Minority? 15 

A. Interchange gate clerk. 16 

Q. Can you describe your duties as an interchange gate 17 

clerk? 18 

A. Yes, ma'am.  When truck drivers bring in containers, it 19 

would be my job to, once they pulled up to the office, go 20 

outside, inspect the trailer, the container, get them to open 21 

up the inside -- or the door, so I could see the inside if it 22 

was empty or, if it was loaded, make sure it had its seals, 23 

and give the driver interchange and send him on his way. 24 

Q. Did you have any other job titles when you worked for 25 
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TVM? 1 

A. Yes, ma'am.  I was a groundman and I was a chassis 2 

inventory keeper.   3 

Q. Can you please describe what your duties consisted of 4 

when you were a groundman for TVM? 5 

A. Yes, ma'am.  The containers or the -- trailers were tied 6 

to the train.  They were locked in.  You would have to undo 7 

the locks to be able to permit the overhead crane to unload 8 

it and set it on the ground.   9 

Q. And what was your work when you were doing the chassis? 10 

A. Chassis inventory, it was just basically walking out 11 

into the Yard, writing every bare chassis that didn't have a 12 

box on it down, the number, the size and ship line, and 13 

keeping that in a binder. 14 

Q. And those three job positions you mentioned -- 15 

interchange, groundman, and chassis inventory -- did you 16 

perform them at the same time or did you transition from one 17 

title to another? 18 

A. Transitioned from one title to another. 19 

Q. Okay.  So at the end of your employment with TVM, Ted 20 

Vance Minority, what was your job title? 21 

A. I was a groundman. 22 

Q. When you were working for TVM, who did you report to? 23 

A. Larry Tatum. 24 

Q. And do you recall what Mr. Tatum's title was? 25 
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A. He was the ramp manager. 1 

Q. And was there anyone below Mr. Tatum that you also 2 

reported to? 3 

A. Yes.  His name was Billy Hipp.  He was the assistant 4 

manager. 5 

Q. And approximately what year did your employment with TVM 6 

end? 7 

A. I believe it was 2003. 8 

Q. And what was the reason that your employment with TVM 9 

ended in 2003? 10 

A. They didn't seek the contract, to renew the contract. 11 

Q. You said your next employer at the ramp was Caliber? 12 

A. Yes, ma'am. 13 

Q. Can you describe briefly what your experience in getting 14 

employed by Caliber was, what process you went through? 15 

A. Well, TVM had told us they were leaving, they weren't 16 

going to re-seek the contract, and that they were going to 17 

have contractors come in.  Well, Norfolk Southern decided on 18 

Caliber Intermodal.  So they showed up a week or so before, 19 

came in and talked to us, and looked the operation over.  And 20 

when they talked to us they said that they were going to be 21 

hiring all of us. 22 

Q. And when Caliber came in to look at the Yard, the ramp, 23 

and tell you that they would be hiring you, were you still 24 

employed by TVM at that point? 25 
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A. I was. 1 

Q. Did you miss any days of work in the transition of 2 

employment from TVM to Caliber? 3 

A. I did not. 4 

Q. When Caliber became your employer was there any change 5 

to the terminal manager at the ramp? 6 

A. Yes, ma'am.  It was Larry Sanders at that time. 7 

Q. Was there any change to the second official, the 8 

operations manager or assistant manager? 9 

A. I believe that was James Mitchell. 10 

Q. What was your job title at Caliber? 11 

A. I was a groundman, and then later on a chassis mechanic. 12 

Q. With respect to your job as a groundman at Caliber, was 13 

there any difference in the work you were performing for 14 

Caliber as a groundman versus what you had done with TVM as a 15 

groundman? 16 

A. No, ma'am. 17 

Q. Did you receive training from Caliber to be a groundman? 18 

A. No, ma'am. 19 

Q. Okay.  And then you said after being a groundman, what 20 

was the job that you held after that? 21 

A. Chassis mechanic. 22 

Q. And are you able to tell us about what period after you 23 

were hired you became a chassis mechanic? 24 

A. It would probably be the middle of 2014, I believe. 25 
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Q. Did you receive training to become a chassis mechanic? 1 

A. I did. 2 

Q. And about how long did that training last? 3 

A. About 2 months, I suppose. 4 

Q. Do you recall who did the training? 5 

A. Yes.  His name was Bryan Price. 6 

Q. Do you recall what his title was? 7 

A. He was a lead chassis mechanic. 8 

Q. Who did you report to when you worked for Caliber? 9 

A. Originally James Mitchell and then Tony Lee. 10 

Q. And is he also known as Anthony Lee? 11 

A. Anthony Lee.  Yes, ma'am. 12 

Q. Okay.  And Tony Lee, at what point did he become the -- 13 

I'm sorry.  Let me strike that. 14 

 What was Anthony Lee's title with Caliber? 15 

A. He was the ramp manager.   16 

Q. And do you recall at what point after you were hired by 17 

Caliber that Anthony Lee became the ramp manager? 18 

A. To the best of my recollection it was a year or two, 19 

maybe. 20 

Q. Did anyone work below Anthony Lee?  A second in command? 21 

A. Yes, Leander Barrow. 22 

Q. And approximately when did your employment with Caliber 23 

end? 24 

A. Let me see.  It would be 2015 -- no.  The summer of 25 
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2015, I believe. 1 

Q. And why did your employment with Caliber end? 2 

A. They didn't seek to renew the contract. 3 

Q. And you testified that the next employer you had at the 4 

ramp was ITS Technologies & Logistics? 5 

A. It was. 6 

Q. Okay.  I'm going to refer to them as ITS in my 7 

questions.   8 

 With respect to the transition of employment from 9 

Caliber to ITS, can you briefly describe the process you went 10 

by to be hired by ITS? 11 

A. Yes, ma'am.  When Caliber said they were not re-seeking 12 

the contract, ITS got the contract.  They come in a couple 13 

weeks before and they talked to us and said they would be 14 

hiring from us.  They wouldn't hire everybody because they 15 

figured it was too many people.  But they offered, you 16 

know -- they let everybody fill out an application and then 17 

they hired from there.  And they hired me.   18 

Q. Did you miss any days of work in the transition from 19 

Caliber to ITS becoming your employer? 20 

A. No, ma'am. 21 

Q. And so when you filled out the application to work for 22 

ITS were you still employed by Caliber? 23 

A. I was. 24 

Q. And you said there was a meeting where Caliber spoke to 25 
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the employees? 1 

A. Yes.  They told us what was going on. 2 

Q. Or, I'm sorry, was there a meeting when ITS spoke to the 3 

employees? 4 

A. Yes, they also had a meeting. 5 

Q. Okay.  And were you still employed by Caliber when you 6 

had that meeting with ITS? 7 

A. I was. 8 

Q. When ITS became the employer was there any change to the 9 

terminal manager at the ramp? 10 

A. No, ma'am.  It was still Tony Lee.  Anthony Lee. 11 

Q. And was Leander Barrow still in the position of 12 

assistant manager? 13 

A. Yes, ma'am. 14 

Q. Do you know what Leander Barrow's title was with ITS? 15 

A. He was ops manager. 16 

Q. Okay.  Do you know what ops stands for? 17 

A. Operations. 18 

Q. When you were hired by ITS what was your job title? 19 

A. Chassis mechanic. 20 

Q. Were your job duties as a chassis mechanic with ITS any 21 

different from the work you had performed for Caliber as a 22 

chassis mechanic? 23 

A. No, ma'am. 24 

Q. Did you go through any training with ITS when you were 25 
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hired as a chassis mechanic? 1 

A. No, ma'am. 2 

Q. Did you continue to be a chassis mechanic throughout 3 

your employment with ITS or did that title change? 4 

A. No, I was a -- just a chassis mechanic, yes, ma'am. 5 

Q. Can you describe your duties as a chassis mechanic when 6 

you worked at ITS? 7 

A. Oh, yes, ma'am.  We would have to -- or I would have to 8 

go into the Yard, inspect chassis, look for damage, anything 9 

that was broken, and hook the Yard truck to it, pull it to 10 

the shop area, park it, and then fix whatever needed to be 11 

fixed. 12 

Q. The chassis that you were working on, do you know who 13 

they belonged to?  Did they belong to ITS or someone else? 14 

A. No, ma'am, they belonged to Norfolk Southern Railroad. 15 

Q. And do you know who was operating the chassis that you 16 

would work on? 17 

A. The terminal operators for ITS, the truck drivers. 18 

Q. And can you just describe to us briefly what a chassis 19 

is and what it's used for? 20 

A. Oh, yes, ma'am.  If you've ever seen the boxes that's 21 

loaded on ships and sometimes they're loaded on trains, the 22 

box goes onto the chassis and becomes a trailer, and the 23 

truck driver is able to pull it to and fro, to wherever it 24 

needs to be. 25 
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Q. And while you worked for ITS, did you do any other work 1 

other than chassis mechanic? 2 

A. I would help -- I would be a groundman occasionally when 3 

it was needed. 4 

Q. Can you describe what a typical workday for you was like 5 

at ITS, and focusing on the time period towards the end of 6 

your employment with ITS? 7 

A. The time period -- I'm sorry.  Could you repeat that? 8 

Q. Yes.  For the time period towards the end of your 9 

employment with ITS, like in December 2018 or so --  10 

A. Yes. 11 

Q. -- can you tell us what a typical workday was like for 12 

you at ITS?  What time you arrived and what you did. 13 

A. Okay.  I usually arrived around 6:30 in the morning.  I 14 

would get paperwork done.  I would inspect the trucks and the 15 

other equipment.  I would get the safety brief for the other 16 

guys when they come in, and just started the day. 17 

Q. Okay.  And you mentioned you would get the safety brief.  18 

What does that mean? 19 

A. Well, at that time I was the lead mechanic so they gave 20 

me a topic of the day to discuss with the other mechanics.  21 

Like hand injuries, avoiding collisions with parked vehicles 22 

and other equipment, things along that line. 23 

Q. And who was it that would give you the topic of the day? 24 

A. Anthony Lee. 25 
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Q. And how did Mr. Lee communicate the topic of the day to 1 

you? 2 

A. Usually he would text it to me. 3 

Q. And about what time were these safety briefings 4 

conducted at? 5 

A. About -- I believe it was 7 o'clock, to the best of my 6 

knowledge. 7 

Q. Was Anthony Lee present for the safety meetings? 8 

A. No. 9 

Q. And who attended the safety meetings that you were 10 

present for? 11 

A. Myself, Jermaine Collins, and Rayeon Jordan. 12 

Q. What was Jermaine Collins' title at ITS? 13 

A. He was a chassis mechanic. 14 

Q. And what was Rayeon -- I'm sorry.  Did you say Rayeon 15 

Jordan? 16 

A. Yes, ma'am.  He was a chassis mechanic.  Sorry. 17 

Q. Okay.  Were there any other chassis mechanics employed 18 

by ITS? 19 

A. Not at that time, no. 20 

Q. And I -- just to clarify again when -- the time period, 21 

is this towards the end of your employment, the end of 2018, 22 

beginning of 2019? 23 

A. Okay.  Now that is when Jermaine had become an assistant 24 

crane mechanic, so it was just myself and Rayeon Jordan. 25 
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Q. Okay.  So Jermaine transitioned from chassis mechanic 1 

to -- what was the other type of mechanic? 2 

A. Assistant crane mechanic. 3 

Q. Crane mechanic? 4 

A. Yes, ma'am. 5 

Q. Okay.  And the crane mechanics worked -- did they work 6 

separately from the chassis mechanics? 7 

A. They did. 8 

Q. Okay.  And who were the crane mechanics at ITS that you 9 

recall? 10 

A. Okay.  Originally it was Marcus Hunter, and then it was 11 

Mark Keating.  And then Mark Keating got demoted and it was 12 

Jermaine Collins.   13 

Q. What did Mark Keating do when he stopped being a crane 14 

mechanic? 15 

A. He started driving a hostler, a yard truck. 16 

Q. Do you recall who the other hostler drivers were who 17 

worked for ITS? 18 

A. Okay.  It was Vernon Cuffee, Chris Lucas, Darryl Halsey, 19 

Carlos Jones, Earl Smith, David Wade, and I believe that's 20 

it.  I might have missed one.   21 

Q. Okay.  And you've talked about the mechanic and drivers.  22 

Were there any other employees who worked for ITS, any other 23 

job titles? 24 

A. Yes, ma'am.  There was Ron Spencer; he was a gate clerk 25 
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interchange.  Michelle Clark, she was also interchange.  1 

Juanita Williams, she was human resources and other things.  2 

And I believe that's everyone. 3 

Q. So some of the employees were gate clerks? 4 

A. Yeah. 5 

Q. Do you recall if any operators, equipment operators 6 

worked for ITS? 7 

A. Yes.  Darryl Halsey and Carlos Jones were both lift 8 

operators.  They transitioned back and forth.  Sometimes they 9 

would drive the crane; sometimes they would drive the trucks. 10 

Q. What kind of equipment did you use when you were working 11 

for ITS as a chassis mechanic? 12 

A. Welding machine, the torches, the hostler trucks, we had 13 

a box truck, and compressors, things like that.   14 

Q. Can you describe for us the physical layout of the ramp 15 

where you worked? 16 

A. Yes, ma'am.  For me, coming off from Atlantic Avenue, 17 

you'll take a left, go to the end of about a city block, turn 18 

left, and it opened up into a wide lot.  When you turned 19 

left, you would see a brick building and there would be two 20 

lanes on both sides.  That was for trucks to come in and out.  21 

And then it opened up into a bigger, gigantic lot.  There was 22 

two tracks here, a track over here, because there was 23 

openings between Track 1, 2 and 3.  To the left was the break 24 

room dock, a shop area.  Straight ahead was just parking for 25 
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trailers and chassis.  And over to the right, on the other 1 

side of the second track, there was also openings for the 2 

trailers and chassis. 3 

Q. Okay.  And just to make sure I understand.  It sounds 4 

like there are three tracks at the ramp? 5 

A. Yes, ma'am. 6 

Q. And are these railroad tracks? 7 

A. They are. 8 

Q. And what would happen on these three railroad tracks? 9 

A. The Norfolk Southern would push in 1500 feet of railcars 10 

on 1 and 2, and 1900 feet on 3 because it was longer.  And 11 

that would be what we would have to load and unload. 12 

Q. Were the tracks designated by any name or number? 13 

A. Yes, ma'am.  You had RH01 was the first one.  Across the 14 

tracks was RH02.  And then the spot between two and the third 15 

track, the third track's RH03.   16 

Q. And then you mentioned a break room.   17 

A. Yes, ma'am. 18 

Q. Where was that located?  Was it in a building? 19 

A. Yes, ma'am.  If you come in, separate -- you're going to 20 

have both of the lanes for the interchange.  It was just on 21 

the other side of the -- to the left, towards the other side 22 

of the interchange building. 23 

Q. Okay.  And so it sounds like it's a separate building 24 

from the interchange building? 25 
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A. Yes, ma'am, it is. 1 

Q. And then you said with the break room there's also the 2 

dock and the shop; is that right? 3 

A. Yes, ma'am.  It's like a giant L.  It would be break 4 

room, dock, and then at the end where the bottom of the L 5 

would be would be the shop area for the mechanics. 6 

Q. And what was the dock used for? 7 

A. The dock was used to store crane and chassis parts. 8 

Q. And then you mentioned the interchange office.  Do you 9 

know what was inside that office, who worked in there? 10 

A. Yes, ma'am.  There was the office, it was of course 11 

desks, the computers.  It was where Tony Lee, Leander Barrow, 12 

Alan Young -- oh, I forgot him -- Michelle Clark, and Ron 13 

Spencer would work, and Juanita Williams. 14 

Q. Okay.  And mentioned Alan Young.  Do you remember what 15 

Mr. Young did at ITS? 16 

A. Yes, ma'am.  He was also a interchange gate clerk, but 17 

he also did managatorial (ph.) -- he ran the operation when 18 

Leander and Tony weren't there.  So he really just did the 19 

work without the title. 20 

Q. And you mentioned Juanita.  What did Juanita do? 21 

A. She was a human resources, and then also she did other 22 

things like, I don't know, take care of account -- pay bills, 23 

stuff like that.   24 

Q. And what kind of interactions would you have with 25 
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Juanita when you were working for ITS? 1 

A. Well, I would have to take my paperwork that I would 2 

have to fill out daily, and a tire count and anything else 3 

that needed to be counted like a parts inventory, to her at 4 

the end of the day. 5 

Q. What part of the Yard did you spend your workday at? 6 

A. The shop area. 7 

Q. And that's -- is that the mechanics' shop? 8 

A. Yes, ma'am. 9 

Q. Now at that mechanics' shop, are both -- are the two 10 

kinds of mechanics working -- the trailer mechanics and the 11 

chassis mechanics, working in the same shop? 12 

A. Not in the same shop.  They're side-by-side.  The 13 

chassis mechanics would be over here to the left and the 14 

crane mechanics would be over here to the right.  There would 15 

be a designated area for the chassis, and then there would be 16 

a designated area for the crane equipment. 17 

Q. And during your workday, did you have occasion to go 18 

into the break room? 19 

A. I did. 20 

Q. And for what reasons would you go into the break room 21 

during your workday at ITS? 22 

A. There was vending machines there and maybe to eat lunch 23 

every so often. 24 

Q. Did you have down times during your workday?  Or --  25 



1106 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. I did not. 1 

Q. Okay.  So you were working as a mechanic --  2 

A. All day. 3 

Q. Okay.  And did you have occasion during your workday to 4 

go into the interchange office? 5 

A. I did. 6 

Q. Okay.  You mentioned some paperwork with Juanita.  What 7 

reasons would you be going into the interchange office? 8 

A. To give like an inventory to Juanita.  Or maybe Tony 9 

might call me over to tell me to go out into the Yard and 10 

look for a piece of equipment and to inspect it to see what's 11 

wrong with it or things like that.   12 

Q. And you talked about some of the other employees who 13 

worked for ITS.  So the gate clerks, where in the ramp would 14 

they work? 15 

A. In the interchange office, the break building. 16 

Q. And then you mentioned the groundmen.   17 

A. Yes, ma'am.  They would work on the tracks.  They would 18 

be right by the tracks. 19 

Q. Okay.  And how about the truck drivers, hostler drivers, 20 

where in the ramp were they working? 21 

A. They would actually be everywhere looking for 22 

containers.  Because they were parked in all kinds of 23 

different positions. 24 

Q. And how about the crane operators or the equipment 25 
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operators, where in the ramp would they do their work? 1 

A. They would be right beside the tracks.  2 

Q. And when you were employed by ITS what time did you 3 

arrive at the ramp? 4 

A. Most times 6:30, unless Tony called me to give him extra 5 

help, and then it would be about 4:30 in the morning. 6 

Q. And, in general, what time would you leave the ramp? 7 

A. 2:30. 8 

Q. And how many days per week would you work? 9 

A. Five. 10 

Q. When you worked for ITS at the time that your employment 11 

ended, do you recall what your hourly wage rate was? 12 

A. I believe it was $19.26 an hour.   13 

Q. Who did you report to when you worked for ITS? 14 

A. Anthony Lee. 15 

Q. Okay.  And you had previously worked with Anthony Lee; 16 

is that right? 17 

A. Yes. 18 

Q. How many years in total would you say that you worked 19 

with Anthony Lee? 20 

A. About 10.  No, I'm sorry, 13 or 14 because of time with 21 

Caliber.  Yeah, about 13 or 14.   22 

Q. And did you refer to Anthony Lee by a nickname or a 23 

shorthand name at the job? 24 

A. Just Tony. 25 
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Q. Okay.  And had you previously worked with Leander 1 

Barrow? 2 

A. I had.   3 

Q. And approximately how many years in total had you worked 4 

with -- did you work with Leander Barrow at the ramp? 5 

A. Around 13 or so.   6 

Q. And you mentioned Alan Young.  Had you previously worked 7 

with Alan Young at the ramp? 8 

A. I did. 9 

Q. And about how many years in total did you work with Alan 10 

Young? 11 

A. Probably 14 or 15. 12 

Q. All right.  Do you know who the International 13 

Longshoremen's Association is, sometimes also known as ILA? 14 

A. I do. 15 

Q. And when you worked at the ramp, did you have any 16 

communications with the ILA? 17 

A. I did. 18 

Q. Do you remember when you had communication with ILA? 19 

A. It was about the middle of September of 2018. 20 

Q. And how did that communication come about with the ILA? 21 

A. I submitted my packet, which is my resume and some other 22 

things, to the ILA. 23 

Q. Did you meet any of the ILA officials? 24 

A. I did. 25 
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Q. Who do you recall meeting? 1 

A. Kevin Basnight, who was the president of the Local 1970, 2 

and Kevin Wallace, who was the organizer for 1970. 3 

Q. After you -- and you said you submitted a packet for the 4 

ILA.  What was that packet for? 5 

A. The packet was what you had to submit to them for them 6 

to consider you.  It consisted a resume, background check, 7 

high school credentials, driving record, a copy of your 8 

driver's license and I think your Social Security card. 9 

Q. And how did you submit that packet? 10 

A. I gave it to a friend of mine who was a longshoreman. 11 

Q. After you submitted that packet to the ILA, did you hear 12 

from the ILA? 13 

A. I did, about 4 days later. 14 

Q. And what happened 4 days later? 15 

A. I got a phone call from a man named Kevin Basnight.  He 16 

said that he had received my packet, that he was interested.  17 

And then he asked me if there was anybody else, and I said 18 

yes. 19 

Q. And anybody else where? 20 

A. At the ramp that was -- that might be interested. 21 

Q. Did the ILA officials, Kevin Basnight or Kevin Wallace, 22 

come to the ramp while you were working? 23 

A. They did.  They did. 24 

Q. Do you recall when that happened? 25 
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A. That must have been -- 4 days, because it was the day he 1 

called me.  So 4 days after. 2 

Q. And did you see Kevin Wallace and Kevin Basnight when 3 

they came to the ramp? 4 

A. I did. 5 

Q. Okay.  How did you know that they were there? 6 

A. They told me they were out in the parking lot.  They 7 

called me. 8 

Q. Did you speak to the representatives of the ILA that 9 

day? 10 

A. I did. 11 

Q. Do you know if they entered the ramp? 12 

A. They did. 13 

Q. And how do you know they entered the ramp? 14 

A. Because I was there with them. 15 

Q. Where did you see them?  Where did you go with them? 16 

A. The parking lot up front as soon as you come into the 17 

ramp. 18 

Q. Do you know if any of your coworkers at ITS had any 19 

previous experience or membership with the ILA? 20 

A. Yes.  Earl Smith was a former or retired longshoreman. 21 

Q. And how did you know about that? 22 

A. He told us. 23 

Q. Do you know if any of our coworkers were aware of 24 

Mr. Smith's prior contact with ILA? 25 
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A. Everybody knew.  Yes, ma'am. 1 

Q. And what makes you say that everybody knew? 2 

A. I mean, he talked about it freely, you know, among 3 

everybody. 4 

Q. Do you know if Anthony Lee was present when Earl Smith 5 

talked about his prior experience with ILA? 6 

A. I believe he probably was.  Yes, ma'am. 7 

Q. And what about Leander Barrow?  Do you recall if he was 8 

present when Earl Smith talked about his prior membership 9 

with ILA? 10 

A. I'm fairly certain, yes. 11 

Q. After you met with your -- I'm sorry.  After you met 12 

with the officials of the ILA, did you talk to any of your 13 

coworkers? 14 

A. The first person I told was Carlos Jones.  And --  15 

Q. Do you recall --  16 

A. Oh, I'm sorry.  Go ahead. 17 

Q. Do you recall where you spoke to Carlos Jones about the 18 

ILA? 19 

A. We were at the office end of the ramp.   20 

Q. And what day was that? 21 

A. That was the same day that they come to see me. 22 

Q. And you said they come to see you.  Was it the same day 23 

the ILA officials came? 24 

A. Yes. 25 
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Q. What did you tell Carlos Jones? 1 

A. I said the ILA is interested in coming here; what do you 2 

think about that?  And he's like -- he liked that idea.   3 

Q. Do you recall to speaking to any other coworkers about 4 

the ILA after you had that initial meeting with the ILA? 5 

A. We did.  I did. 6 

Q. And where did the conversations with the coworkers take 7 

place? 8 

A. Usually the break room or the parking lot. 9 

Q. Which of your coworkers, which names do you recall 10 

talking to about the ILA? 11 

A. Okay.  It would be Earl Smith, David Wade, Alan Young, 12 

Vernon Cuffee, Darryl Halsey, Carlos Jones -- I believe I 13 

said that -- Ernest Perry, Chris Lucas.  I don't think there 14 

would have been anybody else.  Oh, Michelle Clarke, Ron 15 

Spencer, Jermaine Collins, and Rayeon Jordan.  Yes, ma'am. 16 

Q. Were there any coworkers at ITS that you did not 17 

approach about the ILA? 18 

A. I didn't talk to Marcus Hunter about it. 19 

Q. And why did you not approach Marcus Hunter about the 20 

ILA? 21 

A. Because he was just not having it.  He was not for the 22 

Union. 23 

Q. How did you know that? 24 

A. He had said so before in previous conversations. 25 
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Q. And when Mr. Hunter made these statements, was anybody 1 

else present? 2 

A. No.  It was just me and him. 3 

Q. And you said that one of the individuals you approached 4 

was Alan Young? 5 

A. Yes. 6 

Q. Do you recall if Mr. Young, how he responded to your 7 

conversation about the ILA? 8 

A. Originally he was receptive, but then I believe he just 9 

changed his mind and didn't -- I don't think he wanted to 10 

have anything to do with it. 11 

Q. And what makes you say that? 12 

A. He didn't ask any questions.  He never showed up to any 13 

meetings or anything like that.   14 

Q. When you were speaking to your coworkers, the ones that 15 

you identified, about the ILA, what topics were you talking 16 

to them about? 17 

A. Just membership, the benefits, the pay, things like 18 

that. 19 

Q. Did you have any communications that you were sharing 20 

with your coworkers from the ILA? 21 

A. I would just -- I would relay information back and forth 22 

for them. 23 

Q. Would you say you became a point of contact for the ILA 24 

officials? 25 



1114 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes.  Yes, ma'am.  Yes, I was point of contact. 1 

Q. Were any other of your coworkers a point of contact with 2 

the ILA and the employees like you? 3 

A. No. 4 

Q. You mentioned union meetings.  Did you attend any union 5 

meetings? 6 

A. I did. 7 

Q. Do you recall approximately how many union meetings you 8 

attended? 9 

A. Eight or nine, maybe. 10 

Q. And where did those meetings take place, if you recall? 11 

A. Okay.  The first one was at a restaurant in Portsmouth, 12 

Virginia, and the rest of them were at the hall in Norfolk, 13 

Virginia. 14 

Q. The first one that you said was at a restaurant, do you 15 

remember what kind of restaurant that was? 16 

A. It was an Italian restaurant.  I believe the name was 17 

Mario's.   18 

Q. Did they serve pizza there? 19 

A. They did. 20 

Q. How did you find out about the meetings? 21 

A. Kevin Wallace would contact me and let me know. 22 

Q. And who else was attending the meetings?  Who do you 23 

recall seeing at the meetings? 24 

A. It was Chris Lucas, David Wade, Mark Keating, Rayeon 25 
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Jordan, Jermaine Collins -- did I say Chris Lucas, Earl 1 

Smith, Darryl Halsey, Vernon Cuffee, and I believe that's 2 

everybody. 3 

Q. Do you know if the ILA kept track of who was attending 4 

these meetings? 5 

A. They did  6 

Q. And do you remember how they kept that record? 7 

A. They would have a blank sheet that you'd sign in on. 8 

Q. Do you recall signing those sheets at the meetings that 9 

you attended? 10 

A. I did. 11 

Q. Did you sign a card to indicate that you would like to 12 

be represented by the ILA at the jobsite at the ramp? 13 

A. Yes, I did. 14 

Q. Do you remember when you signed that card? 15 

A. It wasn't very long after our first meeting.  It might 16 

have been a few days after our first meeting, Kevin Basnight 17 

and Kevin Wallace's and mine. 18 

Q. Okay.  And you filled out the card? 19 

A. I did. 20 

Q. And what did you do with the card after you filled it 21 

out? 22 

A. I returned it to Kevin Basnight. 23 

Q. Did you give cards to any of your coworkers at ITS to 24 

sign? 25 
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A. I did. 1 

Q. And which coworkers do you remember giving cards to? 2 

A. Michelle Clarke, Ron Spencer, Alan Young, Chris Lucas, 3 

Ernest Petty, Mark Keating, Darryl Halsey, Earl Smith, Carlos 4 

Jones, Rayeon Jordan, Jermaine Collins.  I believe that's 5 

everybody. 6 

Q. And do you remember at what location you gave the cards 7 

to these employees? 8 

A. Yes, ma'am.  It was at work.  At 17th and the ramp. 9 

Q. Did any employees give you their completed cards? 10 

A. They did. 11 

Q. And what did you do with those cards? 12 

A. I returned them to Kevin Wallace. 13 

Q. Do you know if there came a point at which the ILA 14 

notified ITS that it wanted to become the representative of 15 

the employees? 16 

A. They did, October of '18.  It was the 12th, October 17 

12th. 18 

Q. How do you know that ILA notified ITS of that? 19 

A. Because I had taken the day off, and Tony Lee called me 20 

and said that he had gotten a letter that said that the ILA 21 

wanted to represent the employees there at the ramp. 22 

Q. And you said you had taken the day off.  Do you remember 23 

what day this was, what day of the week? 24 

A. It was a Friday. 25 
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Q. Okay.  And what was the reason that you had taken off of 1 

work; do you recall? 2 

A. Yes, ma'am.  My wife's birthday was that Saturday, the 3 

13th, and we were going to go off for a long weekend. 4 

Q. And you said Anthony Lee -- how did he -- he called you? 5 

A. He called me, yes, ma'am, several times. 6 

Q. Okay.  And was this on your personal phone or did you 7 

have a company-issued ITS phone? 8 

A. No, it was on my personal phone. 9 

Q. Okay.  And had Tony -- Anthony Lee contacted you on your 10 

personal phone before this? 11 

A. Yes. 12 

Q. And what would he call you for?  What reasons? 13 

A. To tell me things to do in the Yard, or he would give me 14 

a safety topic of the day.  If he didn't text it to me, he'll 15 

call me and tell me what it was, or if he needed me to come 16 

to the office for some other reason. 17 

Q. Okay.  And then at this period you were telling me 18 

about, in October 2018, you had taken the day off to 19 

celebrate your wife's birthday.  What day was it that Anthony 20 

Lee called you?  Was it on the Friday or over the weekend? 21 

A. It was on the Friday. 22 

Q. Okay.  And do you remember what time he called you on 23 

that Friday? 24 

A. It was in the morning, probably 10, 10 o'clock.  I 25 
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believe it was 10 o'clock, as far as I remember. 1 

Q. What did Anthony Lee tell you when he called you that 2 

day? 3 

A. He told me that the company had received a letter from 4 

the ILA stating that the ILA wanted to come in there and have 5 

them represent us to the company. 6 

Q. Did you say anything in response? 7 

A. I did.  I said yes, we had contacted them. 8 

Q. Do you recall if anything else was said in that 9 

discussion between you and Anthony Lee? 10 

A. Yes.  He asked me why I did that.  He said that I was 11 

going to get everybody, all the management fired.  He said 12 

that I was going to get everybody fired.   13 

Q. Do you recall how that conversation ended? 14 

A. Just cursing and hanging up and then calling me again. 15 

Q. And did you speak to him when he called you again? 16 

A. I did. 17 

Q. And what do you remember him saying in that second 18 

conversation? 19 

A. Essentially the same thing that he did before.  Just 20 

telling me that I had ruined everything.  I'm going to get 21 

him and everybody else fired, that I shouldn't have done it.   22 

Q. And just to clarify, is this still the same day, the 23 

Friday that you had taken off of work? 24 

A. Yes, ma'am. 25 



1119 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.  Did he call you or communicate with you again on 1 

that day? 2 

A. He did. 3 

Q. And how was that communication from Anthony Lee? 4 

A. He called me and just yelling and screaming, cursing 5 

again. 6 

Q. Okay.  About how many times would you say he called you 7 

that day, Anthony Lee? 8 

A. I believe it was at least six, maybe eight or more.   9 

 JUDGE STECKLER:  When you say he was cursing, can you 10 

remember anything he specifically said? 11 

 THE WITNESS:  Do you want me to actually say what he 12 

said?  I mean, it's foul language.   13 

 JUDGE STECKLER:  Foul language goes hand-in-hand with 14 

labor work.  If you can remember verbatim what he said, I'd 15 

appreciate it.   16 

 THE WITNESS:  Yes, ma'am.  He said that, I had F'd 17 

everything up.  He had said that several times.   18 

 JUDGE STECKLER:  Anything else he said? 19 

 THE WITNESS:  He said that, why have you done this?  He 20 

said, you shouldn't have done this, you should have come to 21 

me first, things like that.  Basically that's what he 22 

repeated time after time.   23 

 JUDGE STECKLER:  Did you get a chance to answer him? 24 

 THE WITNESS:  I did.  I said that, you know, we wanted 25 
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the ILA to represent us because it's better, better than what 1 

we had.   2 

 JUDGE STECKLER:  Okay.  Ms. Eitzen? 3 

 MS. EITZEN:  Yes.  Thank you. 4 

Q. BY MS. EITZEN:  You had these telephone conversations 5 

with Anthony Lee.  Did he communicate with you in any other 6 

way on that day, that Friday? 7 

A. I can't remember.  No, ma'am, I don't think he 8 

communicated with me that day. 9 

Q. How did you know that it was Anthony Lee calling you on 10 

your phone? 11 

A. Well, I had his contact information in my phone and it 12 

just came up Tony Lee. 13 

Q. Okay.  So on his phone, how did you have him listed -- 14 

I'm sorry.  How did you have him listed on your phone? 15 

A. As Tony Lee with his phone number. 16 

Q. Do you remember the phone number he used, and I know 17 

it's been a couple of years, or do you remember the area 18 

code? 19 

A. I do not.  It wasn't local.  It wasn't a 757.  It was a 20 

different area code because it was a company phone. 21 

(General Counsel's Exhibit 23 marked for identification.) 22 

Q. BY MS. EITZEN:  I'm going to show you what's been marked 23 

as General Counsel's Exhibit 23, and you're going to see it 24 

on your screen in just a minute.  Okay.  Let me zoom out a 25 
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little bit.  It's one page.   1 

A. Yes. 2 

Q. Okay.  And I'm going to show you -- first, take a look 3 

at this first half of the page and let me know --  4 

A. Okay. 5 

Q. -- when you're finished, and then I'm going to scroll 6 

down.   7 

A. Okay. 8 

Q. Okay.  Let me scroll to the second part.   9 

A. Okay.   10 

Q. And this is the final part of this exhibit.   11 

A. Okay. 12 

Q. Okay.  Let me scroll back to the top now.  Do you 13 

recognize this document? 14 

A. Yes.  It's a text that Tony Lee sent me.  15 

 MR. FITZGERALD:  Your Honor, we're going to object to 16 

this particular exhibit being introduced without the rest of 17 

the text messages that have been kept on the phone.  It's 18 

obvious that there's more information that has not been 19 

provided.   20 

 MS. EITZEN:  Your Honor, I have not offered the exhibit 21 

yet.  I'm still trying to authenticate it.  22 

 JUDGE STECKLER:  Mr. --  23 

 MR. FITZGERALD:  I think the -- excuse me.   24 

 JUDGE STECKLER:  No, go ahead, Mr. Fitzgerald.   25 
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 MR. FITZGERALD:  I was going to say I think walking 1 

through the authentication process and identifying these 2 

particular text messages and some of the content is 3 

essentially is problematic and prejudicial without the rest 4 

of the text messages that Mr. Lee may have sent to 5 

Mr. McManus.   6 

 JUDGE STECKLER:  How many pages of text messages do you 7 

want, Mr. Fitzgerald?  Do you want all of the ones saying 8 

what he was assigned for safety topics?   9 

 MR. FITZGERALD:  I think I'd like to see the phone, but 10 

in lieu of seeing the phone, I'd like to see the text 11 

messages that he sent, not one or two particular ones.   12 

 JUDGE STECKLER:  Well, how are you going to see the 13 

phone when it's miles away from you in Ohio?   14 

 MR. FITZGERALD:  I told them then the next best evidence 15 

would be to provide the full set of text messages between 16 

Mr. Lee and -- well, what is attributed to be Mr. Lee and 17 

Mr. McManus. 18 

 MS. EITZEN:  Your Honor, my --  19 

 JUDGE STECKLER:  I'll allow it.  20 

 Ms. Eitzen, go ahead.  21 

 MS. EITZEN:  I'm sorry.  I was just going to say that my 22 

understanding is that Mr. McManus has not been subpoenaed in 23 

that manner.  Also, the text messages indicate, you know, the 24 

full -- the date of Saturday, October 13, 2018, and Sunday, 25 
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October 14, 2018, appear on this document.  We'd be willing 1 

to redact the others from the exhibit.   2 

 MR. FITZGERALD:  I mean this whole period of time is not 3 

listed.  The actions of Mr. Lee in the allegations lodged 4 

against him don't relate only to Saturday, October 13th, and 5 

Sunday, October 14th.  There's a significant period of time 6 

right after the election and up to January 23rd that's at 7 

issue.  And I don't think just pulling this one text out 8 

without showing the rest of the communications is 9 

appropriate. 10 

 JUDGE STECKLER:  Well, we don't know what else she's 11 

going to show us.   12 

 So, first of all, Ms. Eitzen, you can go ahead.   13 

Q. BY MS. EITZEN:  Mr. McManus, do you recognize this 14 

document?  I want to focus your attention on where it says 15 

Saturday, October 13, 2018, down to the bubble below -- or, 16 

I'm sorry, to the bubble right above Thursday, October 18, 17 

2018, that portion of the exhibit. 18 

A. Yes.  Tony Lee texted me that Saturday. 19 

Q. Okay.  What do you recall this document, where did it 20 

come from? 21 

A. It was a text message from my phone. 22 

Q. But how does it come from your phone?  Is this like a 23 

screenshot? 24 

A. It's a screenshot.  Yes, ma'am. 25 
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Q. Do you know who took the screenshot? 1 

A. I did. 2 

Q. Okay.  And if we go to the very top, just the heading 3 

part, do you see where it says Tony Lee? 4 

A. Yes. 5 

Q. And do you see the phone number below? 6 

A. Yes. 7 

Q. Do you recognize that phone number? 8 

A. That was his phone -- his work phone. 9 

Q. Okay.  Do you remember when you took the screenshot of 10 

this text message with Mr. Lee? 11 

A. I do not remember exactly when I took that.  No, ma'am. 12 

Q. Do you remember what you did with the screenshot after 13 

you took it? 14 

A. Yes.  I gave it to you. 15 

Q. Okay.  And, I'm sorry, you said you gave it to me.  And 16 

in what capacity did you give it to me? 17 

A. I believe it was either a email, I believe, or a text 18 

message. 19 

Q. Are the dates that appear in the bubble, above the 20 

bubble, the Saturday, October 13, 2018, and Sunday, October 21 

14, 2018, what do those dates represent? 22 

A. Saturday, October 13th, is my wife's birthday, and the 23 

14th is the Sunday after. 24 

Q. Okay.  And the bubbles that appear below Saturday, 25 
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October 13, 2018, when were those -- when did you receive 1 

those? 2 

A. Well, it says 6:03 p.m. on Saturday, and 6:04. 3 

Q. The bubble that appears below Sunday, October 14, 2018, 4 

when did you receive that one? 5 

A. 7:19 in the morning. 6 

Q. Okay.  Is this a true and accurate copy of the screen 7 

capture that you took on your cell phone of these text 8 

messages from Anthony Lee? 9 

A. It is. 10 

Q. Other than these text messages here, did Anthony Lee 11 

send you text communications like this? 12 

A. Yes.  I mean -- yes, he did. 13 

Q. What reason -- what topics to you recall Mr. Anthony Lee 14 

texting you about? 15 

A. Would you -- could you help me in the morning, I'm 16 

short.  Or he would send me safety topics of the day.   17 

Q. Do you recall receiving any that had to do with any 18 

other topics other than the ones that are shown here for 19 

Saturday, October 13th, and Sunday, October 14th? 20 

A. No.  I don't believe so. 21 

Q. Did you have personal communications, text exchanges, 22 

with Anthony Lee? 23 

A. No, ma'am. 24 

Q. Okay.  So the text messages related to work? 25 
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A. Yes. 1 

 MS. EITZEN:  Your Honor, I offer General Counsel's 2 

Exhibit 23 into evidence.  You know, I believe if Respondent 3 

is interested in having other text messages put into the 4 

record, they can send a subpoena, request those documents, 5 

but I'm entitled to choose which exhibits to offer into the 6 

record. 7 

 MR. FITZGERALD:  For the reasons previously stated, 8 

we're going to object to the admission of this document into 9 

the record, and also because we believe it represents 10 

hearsay.  11 

 MS. EITZEN:  Your Honor, with respect to the argument of 12 

hearsay, I would respond that it's a statement of party 13 

opponent.  It can also qualify as an excited utterance or 14 

expression of existing mental state.  15 

 MR. FITZGERALD:  Your Honor, we submit that at the time 16 

that Mr. Lee was sending -- allegedly sending this text 17 

message he was not a party opponent.  He was not employed by 18 

H&M and therefore it could not be a statement by a party 19 

opponent.   20 

 JUDGE STECKLER:  Mr. Fitzgerald, is he dead? 21 

 MR. FITZGERALD:  He is dead, but he did not die any time 22 

close to the sending of this text message. 23 

 JUDGE STECKLER:  But it's his statement and he's dead.   24 

 MR. FITZGERALD:  He has since died.  Yeah, he died in 25 
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April of 2019, 6 months -- over 6 months later.   1 

 JUDGE STECKLER:  Okay.  So since he's dead, we can't ask 2 

him, so it's not considered hearsay under Rule 801 -- I 3 

believe it's (d), but I'll have to recheck that and get back 4 

to you.  5 

 So GC-23 is admitted. 6 

(General Counsel's Exhibit 23 received in evidence.) 7 

Q. BY MS. EITZEN:  Mr. McManus, do you see the bubble that 8 

says "Topic of the week, how not to screw over a friend"?   9 

A. I do. 10 

Q. When you received that text, had you already spoken to 11 

Anthony Lee by telephone? 12 

A. Yes. 13 

Q. And the second text, "Daughter's tuition 2400 per 14 

semester," when you received that text, had you already 15 

spoken to Anthony Lee on the telephone? 16 

A. I had. 17 

Q. Did you respond to any of these two text messages on 18 

Saturday, October 13, 2018? 19 

A. I did not. 20 

Q. Do you see where it says, Sunday, October 14, 2018, and 21 

the bubble says, "Or so-called friend"?   22 

A. Yes, ma'am. 23 

Q. Did you speak to Anthony Lee on Sunday, October 14th? 24 

A. I did not. 25 
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Q. Did you respond to the text message "Or so-called 1 

friend"? 2 

A. I did not. 3 

Q. Okay.  Thank you.  I'm going to put that down. 4 

 Did you return to work on October 15, 2018? 5 

A. I did. 6 

Q. When you went to work that day, did you see Anthony Lee? 7 

A. I did. 8 

Q. Did Anthony Lee say anything to you about the Union? 9 

A. Yes, he did. 10 

Q. And where were you? 11 

A. I was in the shop. 12 

Q. And do you recall about what time it was that Anthony 13 

Lee came over? 14 

A. It was about 6:30 in the morning. 15 

Q. And was anyone with you when Anthony Lee came at 6:30 in 16 

the morning? 17 

A. Yes, a new employee Damien Dickulus (ph.). 18 

Q. What did Anthony Lee tell you? 19 

A. He said that I had pretty much lost his job and 20 

everybody else's.   21 

Q. Do you remember if he said anything else? 22 

A. Yes.  He said that -- he called me some names and 23 

screamed and hollered.   24 

Q. Okay.  And, again, the Judge has said that you can 25 
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repeat the curse words, and we understand you are not using 1 

these words, you're just saying what Anthony Lee said to you.  2 

So can you tell us what it was that Anthony Lee said? 3 

A. He called me -- well, he called me Judas.  He told me to 4 

go to hell.  He said, fuck you, and he called me an asshole.   5 

Q. Okay.  Thank you.  When he said these things to you, was 6 

he using any physical gestures?  Was he making any physical 7 

gestures? 8 

A. He was really tense.  He had his hands -- his fists 9 

balled up and he was like in a defensive stance.   10 

Q. Can you describe his tone of voice when he said these 11 

things to you? 12 

A. Oh, he was mad.  He was irate.  It was definitely upset.   13 

Q. Before this interaction with Anthony Lee, had he ever 14 

called you any curse words like this?   15 

A. No.  No, not like this. 16 

Q. Did you respond to Anthony Lee that day? 17 

A. I just told him just please calm down. 18 

Q. Before you contacted the ILA, can you describe what your 19 

relationship was like with Anthony Lee? 20 

A. Oh, it was cordial.  We weren't like friends outside of 21 

work, but, you know, we would definitely get along and work 22 

together. 23 

Q. How did the conversation on the morning at 6:30 in the 24 

morning on October 15th, how did that conversation end? 25 
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A. He just jumped in his car and drove from the shop back 1 

over the interchange building. 2 

Q. After that day, did Anthony Lee say anything else to you 3 

with respect to the Union or the ILA? 4 

A. He did.  He would tell me that, you know, I had fucked 5 

everything up pretty much on a daily basis about the Union. 6 

Q. And were these comments that he was addressing to you or 7 

was he saying around you? 8 

A. Yes.  He would find me during the day when I was by 9 

myself, and he would say things like that.   10 

Q. Did he usually come over to the mechanics' shop while 11 

you were working before the ILA?   12 

A. Sometimes.  Not usually.   13 

Q. Okay.  So did the frequency of how he came over to the 14 

shop after you contacted the ILA, was that different? 15 

A. It was about the same. 16 

Q. Okay.  But before you contacted the ILA, was he using 17 

any curse words when he would come over? 18 

A. No, not to me. 19 

Q. Did you witness any interactions between Anthony Lee and 20 

any other employees of ITS that had to do with -- having to 21 

do with ILA or the Union? 22 

A. Not that I remember, no. 23 

Q. Do you recall the National Labor Relations Board coming 24 

to the jobsite for the ramp to conduct a secret ballot 25 
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election for employees? 1 

A. I do. 2 

Q. Were you working that day? 3 

A. I was. 4 

Q. And do you remember if you voted in that -- did you vote 5 

in the election? 6 

A. I did.  Yes. 7 

Q. Where did the vote take place? 8 

A. In the break room. 9 

Q. When you came into that break room to pick up your 10 

ballot and cast your vote, do you remember who you saw? 11 

A. Yes.  I saw yourself, Carlos Jones, and Marcus Hunter. 12 

Q. Okay.  And you said you saw me.  What capacity, what 13 

role was I in? 14 

A. I believe you were representing the NLRB in putting on 15 

the election. 16 

Q. Okay.  And you said you saw Carlos Jones.  Do you know 17 

why he was in that room? 18 

A. He was representing the ILA. 19 

Q. And how do you know that? 20 

A. Well, it was, I guess, marked, I suppose. 21 

Q. And you said you saw Marcus Hunter in the room.  Do you 22 

know why he was in the room? 23 

A. He was representing the company. 24 

Q. And how did you know that? 25 
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A. It was marked. 1 

Q. And when you say it was marked, were they wearing a 2 

button? 3 

A. I believe -- no, I can't really remember.  I just know 4 

that -- what it was for.   5 

Q. Okay.  Were you present when the ballots were counted 6 

after the election ended? 7 

A. I was not. 8 

Q. Do you recall -- okay, let me back up.  Sorry. 9 

 After you voted, did you stay at the ramp? 10 

A. I did not.  I went to lunch. 11 

Q. Okay.  And did you return to the ramp after lunch? 12 

A. I did. 13 

Q. What time, if you recall, did you come back from lunch 14 

that day? 15 

A. It was probably around 1 o'clock in the afternoon. 16 

Q. When you returned to the ramp from lunch break, did you 17 

see Anthony Lee? 18 

A. I did. 19 

Q. And did you speak to Anthony Lee? 20 

A. I did. 21 

Q. Or, I'm sorry, did he speak to you? 22 

A. He did. 23 

Q. What did he say to you? 24 

A. He said that -- he was upset because the ILA went 25 
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through, the vote when through.  And he said we should go 1 

outside the gate so he could settle this, or we could settle 2 

this. 3 

Q. When he told you to go outside the gate to settle this, 4 

what did you understand that to mean? 5 

A. Fight. 6 

Q. And what made you understand that?  Why do you say that? 7 

A. What I mean, he's yelling and he's upset and that's -- 8 

"let's settle this" means let's fight. 9 

Q. Do you remember if anybody else was around when he said 10 

that to you? 11 

A. I do not remember anybody else being around. 12 

Q. Did you go outside with Mr. Anthony Lee, outside of the 13 

gate? 14 

A. I did not. 15 

Q. Did you have any physical contact with Anthony Lee that 16 

day? 17 

A. No, I did not. 18 

Q. Were you able to finish your work that day? 19 

A. I was. 20 

Q. In the time after the election, did Anthony Lee say 21 

anything to you about the Union or the results of the 22 

election? 23 

A. He would ask me if it was still ongoing, and I would 24 

tell him yes, it was. 25 
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Q. And do you remember where you were when he would ask you 1 

if it was still ongoing? 2 

A. We were in the shop area. 3 

Q. Did you say anything in response? 4 

A. I said, yes, it's -- we're still continuing, they're 5 

still going forward. 6 

Q. Do you remember when you became aware that ITS was not 7 

going to be your employer at the ramp anymore? 8 

A. Yes.  It was towards the end of October 2018. 9 

Q. And just to clarify for the record, do you remember if 10 

you found out before the NLRB election or after that 11 

election? 12 

A. Before, I believe.  Yes. 13 

Q. How did you find out that ITS was not going to be the 14 

employer anymore? 15 

A. There was a letter posted by the time clock in the break 16 

room. 17 

Q. And do you remember what the letter said? 18 

A. It said that they had -- ITS ConGlobal had given their 19 

official 90-day notice that they were no longer interested in 20 

being the contractor in the ramp. 21 

Q. Do you recall what your last day of work at ITS was? 22 

A. January 22nd. 23 

Q. Did you work your regular hours on January 22nd, that 24 

last day with ITS? 25 
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A. I did. 1 

Q. Was there anything different about the work that you 2 

performed on that last day for ITS? 3 

A. No. 4 

Q. Did you know at that time that a new company was coming 5 

to the ramp? 6 

A. I knew the new company was coming.  I didn't know the 7 

name of it. 8 

Q. Did you see any new equipment or any employees you 9 

didn't recognize on that last day at ITS? 10 

A. I seen a few people I did not recognize, but I didn't 11 

see any equipment. 12 

Q. Did you have any place at the ramp where you stored 13 

personal belongings? 14 

A. Yes.  I had a locker in the break room inside the shop. 15 

Q. Did you need to clean -- did there come a time where you 16 

needed to remove your belongings from that locker? 17 

A. Yes. 18 

Q. And when? 19 

A. The 23rd, January 23rd, I had to go get my tools and get 20 

all my personal effects out of my locker. 21 

Q. And did anyone tell you to do that? 22 

A. No, I just knew that --  23 

Q. Let me bring you to that day.  But before we get to 24 

January 23rd, did you know at the end of the day, your last 25 
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day of ITS, did you know whether you would be coming to the 1 

ramp the next day or not? 2 

A. I did not know.  Well -- no, I did not know, not the 3 

last day. 4 

Q. Okay.  Later that day, did you know whether to go to the 5 

ramp the following day or not? 6 

A. Yes.  Tony sent me a text saying that I could come in 7 

the next day and fill out an application but I wasn't 8 

working. 9 

Q. Do you recall what time Tony told you to come to the 10 

ramp the next day? 11 

A. I believe it was either 7 or 7:30 a.m.  12 

Q. Okay.  And did you in fact go to the ramp the next day 13 

at the time that Anthony Lee told you to? 14 

A. I did. 15 

Q. Who did you see when you arrived? 16 

A. Alan Young, Juanita Williams, Leander Barrow, and Tony 17 

Lee. 18 

Q. And where did you go? 19 

A. To the interchange office. 20 

Q. Okay.  What did you do at the interchange office that 21 

day? 22 

A. I went in and was looking for Tony to get an 23 

application. 24 

Q. Did you see Anthony Lee that day? 25 
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A. I did. 1 

Q. And did you speak to him? 2 

A. I did. 3 

Q. What did you say? 4 

A. I asked him for an application and he said he didn't 5 

have them and that I would have to come back.  So I came back 6 

later. 7 

Q. Did he tell you what time to come back? 8 

A. 11. 9 

Q. And that morning you said you arrived at the ramp at 10 

around 7 or 7:30.  You said you said you saw Alan Young? 11 

A. I did. 12 

Q. What did you see Alan Young doing? 13 

A. He was doing interchange gate inspecting. 14 

Q. And you said you saw Juanita that morning? 15 

A. Yes. 16 

Q. What did you see Juanita doing? 17 

A. Paperwork. 18 

Q. And when you arrived at 7:30 -- I think I missed 19 

somebody else -- who else did you see? 20 

A. Leander Barrow, Tony Lee. 21 

Q. What did you see Leander Barrow doing that morning? 22 

A. He was working on a computer. 23 

Q. Was he sitting at the place where he used to be before 24 

with ITS? 25 
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A. Yes. 1 

Q. Okay.  Did you in fact leave the ramp as Tony instructed 2 

and come back at around 11 a.m.? 3 

A. I did. 4 

Q. When you returned at 11 a.m., who did you see? 5 

A. I saw the same people and then I saw people I've never 6 

seen before.  I saw Marcus Hunter and I think that's it. 7 

Q. Did you see any of your former coworkers of ITS at the 8 

ramp? 9 

A. I saw Jermaine Collins, I believe, and he was putting 10 

tools back in.  So I wasn't really sure what that was about 11 

at the time.   12 

Q. Okay.  Can you -- just so we understand, what do you 13 

mean by he was putting tools back in?  Back in where? 14 

A. From his vehicle back into the area where he would keep 15 

his tools normally. 16 

Q. And at this point that you saw him, had you already 17 

removed your tools from the ramp? 18 

A. I had not at that point, but I was in the process. 19 

Q. Okay.  Had you seen if Mr. Collins had removed the tools 20 

from his location? 21 

A. I had seen him remove them.  They were in his vehicle, 22 

but he was putting them back. 23 

Q. And then you said you saw Marcus Hunter? 24 

A. I did. 25 
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Q. Where did you see Mr. Hunter? 1 

A. In the shop area. 2 

Q. What did you see him doing? 3 

A. He was getting equipment ready for ITS to have taken 4 

out. 5 

Q. And then you said you saw other employees that you had 6 

never -- or, I'm sorry, you said you saw other people working 7 

at the ramp that you had never seen before? 8 

A. Right. 9 

Q. What were they doing? 10 

A. They were driving hostlers and operating cranes, things 11 

like that, and gate inspecting. 12 

Q. When you returned to the ramp at 11 a.m., did you 13 

receive an employment application for H&M? 14 

A. I did. 15 

Q. Who gave it to you? 16 

A. Tony Lee. 17 

Q. And where did he give it to you at? 18 

A. The interchange office. 19 

Q. Did you complete that application while you were still 20 

at the ramp? 21 

A. I did. 22 

Q. Where did you fill it out? 23 

A. In the break room. 24 

Q. When you went to the break room to fill out the 25 
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application, did you see anybody else there? 1 

A. No.  There was nobody else there. 2 

Q. And what did you do with the application after you 3 

filled it out? 4 

A. I took it and laid it on Tony's desk in the interchange 5 

office. 6 

Q. Was Anthony Lee in the interchange office when you 7 

dropped off your application? 8 

A. No. 9 

Q. I'm going to show you what has been already received 10 

into evidence as General Counsel's Exhibit 22, and you're 11 

going to see it in your screen in just a minute.   12 

 Can you see the document okay?  Are you able to see it? 13 

A. It's a little far off.  It's a little small. 14 

Q. Okay.  I'll make it a little bit bigger.  And you're 15 

only going to see part of it, but I'm going to scroll down. 16 

A. Yes. 17 

Q. Is that better? 18 

A. That's better, yes. 19 

Q. Okay.  I'm going to scroll through the pages of this 20 

exhibit and I want you -- I'm going to ask you questions 21 

about the handwriting. 22 

A. Okay. 23 

Q. So right now, do you recognize the handwriting that you 24 

see on this page? 25 
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A. Yes, that's mine. 1 

Q. Okay.  And as I scroll down, this is the second half of 2 

the first page.  Do you recognize the handwriting on this 3 

document? 4 

A. It's mine. 5 

Q. Okay.  And this is page 2 of the exhibit.  Do you 6 

recognize the handwriting? 7 

A. Mine. 8 

Q. And is this also your handwriting? 9 

A. It is. 10 

Q. And there's some handwriting on this third page.  Do you 11 

recognize that handwriting? 12 

A. Mine. 13 

Q. And do you recognize the handwriting at the bottom of 14 

this third page? 15 

A. Yes, ma'am.  It's mine. 16 

Q. This is the fourth page.  Do you -- sorry.  Okay.  Do 17 

you see the signature there? 18 

A. That's mine.  Yes, ma'am. 19 

Q. Okay.  And the date? 20 

A. 1/23/19.  Yes, ma'am. 21 

Q. Okay.  This page does not have any handwriting on it.  22 

And here's another page of the exhibit.  Do you see that? 23 

A. Yes. 24 

Q. Do you recognize that handwriting? 25 
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A. It's mine. 1 

Q. Okay.  And -- okay, I think there's one other page and 2 

it does not have handwriting on it. 3 

A. Okay. 4 

Q. As I scroll back to the top, do you recognize what this 5 

document is? 6 

A. Yes.  It's an application for employment. 7 

Q. And is this the application for employment with H&M? 8 

A. Yes. 9 

Q. Is this the application that you filled out when you 10 

went to the ramp? 11 

A. It is. 12 

Q. And the date of the application, it says 1/23/19.  Do 13 

you recall if that's the day you completed it? 14 

A. Yes, it is. 15 

Q. Did you fill out any other documents as part of the 16 

application process to work for H&M? 17 

A. Not that I can remember, no. 18 

Q. And, I'm sorry, I forgot.  When you dropped off the 19 

application was Anthony Lee at his desk or not at his desk? 20 

A. He was not at his desk. 21 

Q. Okay.  Did you receive instructions from anyone about 22 

what the next steps of the hiring process would be? 23 

A. No. 24 

Q. Did any representative of H&M give you an interview? 25 
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A. No. 1 

Q. Were you told when you might hear back from H&M about 2 

the application? 3 

A. No. 4 

Q. Did you in fact hear back from anyone at H&M about your 5 

application for work? 6 

A. I did not. 7 

Q. What did you do after you filled out the application? 8 

A. I got my tools and went home. 9 

Q. Why did you get your tools? 10 

A. Because I wasn't employed there and I didn't want to 11 

leave my tools there. 12 

Q. And during the other transitions of employment that you 13 

experienced, for example, the transition from Caliber to ITS, 14 

had you been -- had you had to remove your tools from the 15 

ramp? 16 

A. No. 17 

Q. Did you see any representatives of H&M when you went to 18 

the ramp that day to fill out your application? 19 

A. No. 20 

Q. Did you meet any officials of H&M? 21 

A. No. 22 

Q. After you submitted that employment application for H&M, 23 

did anyone from H&M contact you about working for H&M? 24 

A. No. 25 



1144 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 MR. FITZGERALD:  Objection.  Asked and answered. 1 

 JUDGE STECKLER:  Too late.  We'll keep going. 2 

Q. BY MS. EITZEN:  Did you make any inquiries about the 3 

status of your employment application with H&M? 4 

A. No.  5 

Q. Did you have any conversations with Anthony Lee? 6 

A. No. 7 

Q. Did H&M ever offer you a job? 8 

A. No. 9 

Q. Mr. McManus, when I started asking you questions we 10 

talked about the transition of employment that you 11 

experienced between different employers, between Caliber to 12 

ITS.  How did that transition compare to your experience when 13 

ITS switched over to H&M at the ramp? 14 

A. Okay.  So from Caliber to ITS, ITS was -- they had come 15 

in about 2, maybe 3 weeks, they were there quite a while, to 16 

look the operation over, I guess figure out which people they 17 

were going to hire.  They had their equipment there.  They 18 

had, for a couple weeks, they had the parts box there.  And 19 

they were setting up accounts with local vendors and things 20 

like that.  So, I mean, everything was pretty much in place 21 

when they came in. 22 

Q. And what was -- was there anything different about the 23 

transition from ITS to H&M? 24 

A. Yes, ma'am.  Nobody came in to talk to us.  I mean, 25 
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there was people there a day or 2, maybe 3 days before, 1 

looking around our area but they wouldn't speak to us.  And 2 

there was no equipment brought in.  There was nothing there.  3 

On the last day that we were there, there was nothing they 4 

had brought in.  So -- 5 

Q. When is it that you even became aware of the name of the 6 

new company? 7 

A. It was the next day when I come in to fill out the 8 

application. 9 

Q. And you said earlier that you did not make any inquiries 10 

about the status of your application with H&M; is that right? 11 

A. No.  Yes. 12 

Q. Why not? 13 

A. I didn't figure there was any need. 14 

Q. Why not? 15 

A. Well, before it was, you know, yeah, we're going to hire 16 

everybody.  And I didn't really think Tony was going to give 17 

me a chance anyway, so I figured there was no need. 18 

 MS. EITZEN:  Thank you.  I have no further questions for 19 

Mr. McManus.   20 

 JUDGE STECKLER:  Mr. Esders?   21 

 MR. ESDERS:  Just a couple. 22 

DIRECT EXAMINATION 23 

Q. BY MR. ESDERS:  Mr. McManus, on your last day at work, 24 

did you have an opportunity to see the computers and desks 25 
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and equipment that were in place while ITS was ceasing 1 

operations? 2 

A. Yes, sir. 3 

Q. I mean, when you walked into -- you said, on the day you 4 

filled out the application you walked in -- you said you saw 5 

Mr. Leander Barrow sitting at a computer; is that right? 6 

A. Yes.  He was -- yes. 7 

Q. And was that the same computer that was in place the day 8 

before? 9 

A. Yes. 10 

Q. And the desk he was sitting at, was it the same desk 11 

that was in place when it was ITS operations? 12 

A. Yes. 13 

Q. From what you could tell, was there any new office 14 

equipment or supplies that had been brought in by H&M? 15 

A. None that I could see.  No, sir. 16 

Q. Now, did you have any phone calls or text messages with 17 

Mr. Tony Lee after your last day working for ITS? 18 

A. No, sir. 19 

 MR. ESDERS:  No further questions. 20 

 JUDGE STECKLER:  Mr. Fitzgerald?  21 

 MR. FITZGERALD:  Is there a Jencks statement?   22 

 THE WITNESS:  Sir?  Oh, I'm sorry. 23 

 MS. EITZEN:  I'm sorry, McManus.  Yes, there is a Jencks 24 

statement.  25 
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 Barb, are you able to email that? 1 

 MS. DUVALL:  Yes.  There's a seven-page affidavit and 2 

we'll be emailing it right now.   3 

 MR. FITZGERALD:  Thank you.  We'll take 10 minutes to 4 

review that, please.   5 

 JUDGE STECKLER:  Okay.  We'll make it 15 so that 6 

everybody gets a break in between.  Come back at 10 -- 5 7 

after.  Thank you. 8 

 During this time, Mr. McManus, you can get up, you can 9 

move around, but do not -- you can get something to drink, 10 

eat, whatever, but just don't talk to anybody about your 11 

testimony, please. 12 

 THE WITNESS:  Yes, ma'am.   13 

 JUDGE STECKLER:  Thank you.  We'll be off the record.   14 

(Off the record from 2:51 p.m. to 3:05 p.m.) 15 

 JUDGE STECKLER:  We'll be back on the record, please. 16 

 Mr. Fitzgerald, you may inquire. 17 

 MR. FITZGERALD:  Thank you.   18 

CROSS-EXAMINATION 19 

Q. BY MR. FITZGERALD:  Hi, Mr. McManus.  My name is Brandon 20 

Fitzgerald and I'm an attorney for H&M in this matter, and 21 

I'm going to ask you a few questions today.  Okay? 22 

A. Yes, sir. 23 

Q. All right.  Great.   24 

 You testified -- well, you were a mechanic at the 25 
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Norfolk Yard, right, at the ramp? 1 

A. Yes. 2 

Q. And you worked on chassis, right? 3 

A. Yes, sir. 4 

Q. What were the -- if you'd repeat for me -- if you did 5 

before, I apologize -- the things you were doing on a day-to-6 

day basis when you were -- what were you fixing as a mechanic 7 

at the Yard? 8 

A. The chassis would have various things that would apt to 9 

break:  lights, electrical source, tires.  There was -- 10 

necessary to weld occasionally. 11 

Q. And how did those issues tend to come about?   12 

A. Wear and tear, just from use. 13 

Q. And did you ever have an opportunity to drive a yard 14 

jockey and work with the trailer while you worked at the 15 

Yard? 16 

A. Yes. 17 

Q. Does how you drive a trailer, could that affect the wear 18 

and tear? 19 

A. It does. 20 

Q. Were some folks harder on trailers than others? 21 

A. It was about the same across the board. 22 

Q. You testified that while you worked at the ramp 23 

Mr. Keating was -- at one point was a mechanic, right? 24 

A. Yes, sir. 25 
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Q. And who was he a mechanic with? 1 

A. He was a mechanic with ITS ConGlobal. 2 

Q. And you testified that he was demoted, right? 3 

A. Yes, sir. 4 

Q. Why was he demoted? 5 

A. I believe he had maybe missed some things on a piece of 6 

equipment, maybe.   7 

Q. And then he became a driver after he was demoted, right? 8 

A. Yes. 9 

Q. With respect to the ILA, you said before you were 10 

contacted by anyone at the ILA, you put together a packet, 11 

right? 12 

A. Yes, sir. 13 

Q. And that was a resume, right? 14 

A. Resume.  Yes, sir. 15 

Q. What else was in that packet? 16 

A. Resume, background check, high school credentials, a 17 

copy of driver's license, maybe a copy of Social Security 18 

card.  I believe that's it. 19 

Q. And you were submitting that to the ILA, right? 20 

A. Yes, sir. 21 

Q. You were looking for a job in the dock; weren't you? 22 

A. Yes, sir. 23 

Q. So why did you submit your application to the ILA to get 24 

a job on the dock? 25 
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A. Well, it's better pay, better everything. 1 

Q. Was it your understanding that the ILA controlled 2 

employment on the dock? 3 

A. Yes. 4 

Q. Okay.  Have you ever heard the time hiring hall?  5 

A. Yes. 6 

 MR. ESDERS:  Object.  Relevance.   7 

 JUDGE STECKLER:  He's already answered.   8 

Q. BY MR. FITZGERALD:  You have heard the term hiring hall? 9 

A. Yes, sir. 10 

Q. What is your understanding of what that means? 11 

A. The hiring hall is where you go get jobs off the board 12 

or --  13 

 MR. ESDERS:  Objection to the line of questioning on 14 

relevance grounds.   15 

 JUDGE STECKLER:  Mr. Fitzgerald, where are you going 16 

with this?   17 

 MR. FITZGERALD:  We're going to Mr. Lee's state of mind 18 

with respect to the impact of potentially bringing in the ILA 19 

to the Norfolk Yard and the impact it could have on him as a 20 

manager.   21 

 MR. ESDERS:  May I respond? 22 

 JUDGE STECKLER:  Please. 23 

 MR. ESDERS:  As I said the other day, whether or not 24 

there is a hiring hall that is a function of a contract with 25 
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employers at the dock has nothing to do with whether or not a 1 

hiring hall would be a part of any contract with ITS or H&M, 2 

should that come to pass.   3 

 MR. FITZGERALD:  May I respond, Your Honor? 4 

 JUDGE STECKLER:  Please. 5 

 MR. FITZGERALD:  We've heard a lot of testimony from a 6 

number of witnesses that Mr. Lee thought he was going to be 7 

replaced if the ILA came in.  I think his state of mind and 8 

potential understanding of what impact the ILA could have on 9 

the Yard is relevant to this matter.   10 

 MR. ESDERS:  Objection.  In response to that, Mr. Lee 11 

was a managerial employee.  He would not -- even if the ILA 12 

was the recognized bargaining representative of ITS, he would 13 

not fall in the unit.  So what happens to Mr. Lee would not 14 

be a function of the ILA.   15 

 JUDGE STECKLER:  Sustained.   16 

Q. BY MR. FITZGERALD:  You testified earlier, Mr. McManus, 17 

that you handed out cards to, I think you said everyone and 18 

then gave a list.  Let me go through that list to make sure 19 

that I have everyone, okay? 20 

A. Yes, sir. 21 

Q. You said Michelle Clarke, right? 22 

A. Yes. 23 

Q. Ron Spencer? 24 

A. Yes. 25 
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Q. Darryl Halsey? 1 

A. Yes. 2 

Q. Carlos Jones? 3 

A. Yes, sir. 4 

Q. Rayeon Jordan? 5 

A. Yes, sir. 6 

Q. Jermaine Collins? 7 

A. Yes, sir. 8 

Q. Who am I missing? 9 

A. Alan Young.  Did you say Chris Lucas? 10 

Q. I did not say Chris Lucas.  Thank you. 11 

A. All right.  Earl Smith.   12 

Q. Earl Smith.   13 

A. David Wade. 14 

Q. Wade.   15 

A. Ernest Perry. 16 

Q. Okay. 17 

A. Mark Keating.  Did I say Mark Keating?  Or did you say 18 

Mark Keating? 19 

Q. I did not say Keating.   20 

A. I believe that's everybody. 21 

Q. Thank you. 22 

A. Yes, sir. 23 

Q. You testified earlier about a text message sent to you 24 

by Mr. Lee.  And I'm not talking about the ones in October.  25 
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You testified about a text message relating to an 1 

application. 2 

A. Yes. 3 

Q. Do you recall that text? 4 

A. Yes. 5 

Q. Do you still have that text? 6 

A. I do not. 7 

Q. Where was that sent? 8 

A. I think it's on an old phone that I have.   9 

Q. Do you still have that phone? 10 

A. Yes, sir.  It's packed away.  I just moved, but I do 11 

have it. 12 

Q. So the same phone that had the text messages that were 13 

shown to you earlier today during your testimony? 14 

A. Yes, that's the one. 15 

Q. What did that text state specifically? 16 

A. The one that he said that -- I'm sorry.  Could you ask 17 

me that again?  The one about him -- me not coming -- me 18 

coming in to put in an application but I'm not working? 19 

Q. Yes.  Not the one in October.  The one toward the end of 20 

your employment with ITS or after it ended, he said come in 21 

for an application.  I wanted -- what you recall specifically 22 

what that text said? 23 

A. It said come in -- you can come in and fill out an 24 

application but you are not working.   25 
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Q. Okay.  When you went to the Yard the day -- on the 23rd 1 

of January, on the day you went and got the application, you 2 

testified that you saw, I believe it was, Jermaine Collins 3 

taking tools out of his vehicle; is that right? 4 

A. Yes. 5 

Q. When you worked at the Yard, did you ever store tools in 6 

your vehicle? 7 

A. No. 8 

Q. Did Jermaine ever store tools in his vehicle as far as 9 

you know? 10 

A. No.  Not as far as I know, no. 11 

Q. Did it appear to you that he was unpacking the tools 12 

from his vehicle back into the facility? 13 

A. Yes. 14 

Q. Did you talk to him at that time? 15 

A. I did not. 16 

Q. And around the same time you saw -- you said you saw 17 

Marcus in --  18 

A. Marcus Hunter. 19 

Q. Yeah, Marcus Hunter at the ramp, right? 20 

A. Yes, sir. 21 

Q. Was he in his normal work area? 22 

A. He was. 23 

Q. And you testified he was packing up for ITS, I believe? 24 

A. Yes.  Yes, he had all the equipment over at the shop 25 
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area, staging it to be taken out. 1 

Q. Okay.  You testified towards the end of your -- the 2 

questioning by Counsel for the General Counsel, you testified 3 

that 2 to 3 weeks prior to Caliber leaving and ITS taking 4 

over the ramp, that ITS was on site.  Do you recall that? 5 

A. Yes. 6 

Q. When do you recall learning that ITS was taking over the 7 

ramp? 8 

A. It must have been February of '19.  No, not '19, '18 -- 9 

'15.  Yes, February '15.   10 

Q. So February of '15, you learned that Caliber was going 11 

to leave and ITS was going to come in? 12 

A. Well, I learned that Caliber was going to leave.  But 13 

then they had a bunch of contractors come in, so it was 14 

probably a month or so or 2 months later, so March, April, 15 

maybe April -- yes -- yes, that they had been awarded the 16 

contract.   17 

Q. Just so I understand what your answer was.  You said, 18 

yes.  Does that mean in February you learned?  February you 19 

learned that it was going up for bid; is that right? 20 

A. Yes, yes, yes.   21 

Q. And then it was -- go ahead. 22 

A. February it went up for bid, and then there was a bunch 23 

of contractors, and then I believe it was April we found out 24 

that it was ITS, or so.   25 
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Q. Okay.  And when did -- when was your first day of 1 

employment with ITS? 2 

A. First day of employment ITS was -- I know it was June of 3 

2015.  2015 -- yes. 4 

Q. So is it fair to say at least a month in advance prior 5 

to ITS taking over, you were aware that the ramp was being 6 

awarded to ITS and they were going to take over? 7 

A. Yes, sir. 8 

Q. You said you saw in February, though, that you saw a 9 

group of contractors come through the terminal; is that 10 

right? 11 

A. Yes, sir. 12 

Q. And was that part -- are you aware if that was part of 13 

the bidding process? 14 

A. I wasn't aware if it was a part of the bidding process, 15 

no. 16 

Q. Had you seen something like that before? 17 

A. Yes, when TVM left and Caliber came in. 18 

Q. And then you saw a number of contractors come through 19 

and tour the ramp? 20 

A. Yes, different contractors come through and tour the 21 

ramp. 22 

Q. Did you see anything like that when ITS was leaving the 23 

ramp? 24 

A. No. 25 
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Q. On the day of the election -- well, let me strike that. 1 

 Was Tony a big man? 2 

A. Was he a big man?   3 

Q. Yeah. 4 

A. He was short and stocky. 5 

Q. Was he shorter than you? 6 

A. Yes. 7 

Q. Would you call him intimidating? 8 

A. Tony intimidating?  He could be.  I mean, he could -- 9 

you know, he wasn't tall but he was, like I said, stocky.  He 10 

could be called, I guess, intimidating. 11 

Q. On the day of the election you testified that he asked 12 

you to go outside the gate, right? 13 

A. Yes, sir. 14 

Q. And then you testified you thought that meant he wanted 15 

to fight you 16 

A. Yes, sir. 17 

Q. Did you tell anyone about that? 18 

A. No, sir. 19 

Q. And you didn't tell anyone because you weren't really 20 

concerned about it, were you? 21 

A. Well, I was concerned, but I was just like, let's just 22 

please, let's be done.  But from what I understand, people 23 

heard it that were in the break room.  Because it was just me 24 

and him outside the break room and they told me they had 25 
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heard him say it.   1 

Q. Did anyone report that comment? 2 

A. I'm not sure.  I honestly don't know. 3 

Q. Why didn't you report it? 4 

A. I just -- I didn't feel like it was necessary.  I didn't 5 

want to -- I still considered Tony my friend and I didn't 6 

want anything to happen to him.  7 

 MR. FITZGERALD:  I don't have any further questions.   8 

 JUDGE STECKLER:  Any redirect from General Counsel? 9 

 MS. EITZEN:  No, Your Honor.   10 

 JUDGE STECKLER:  Mr. Esders?   11 

 MR. ESDERS:  No, Your Honor.   12 

 JUDGE STECKLER:  Mr. McManus, thank you for coming in 13 

this afternoon.  You are about to be excused as a witness.  14 

You might be recalled at some time.  Please do not discuss 15 

your testimony with anyone during this time.  The hearing 16 

probably will go through April.  So --  17 

 THE WITNESS:  Wow.   18 

 JUDGE STECKLER:  Yeah, wow.  But we're going to take you 19 

out of Zoom.  Thank you again.   20 

 THE WITNESS:  Yes, ma'am.   21 

(Witness excused.) 22 

 JUDGE STECKLER:  Now that he's out of the room, do we 23 

have another witness for this afternoon? 24 

 MS. DUVALL:  Your Honor, we could call and get another 25 
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witness in here, but my understanding was we were trying to 1 

end early.  So, you know, it's really how everybody's 2 

feeling.  You can confer.  We'll call our next witness, we're 3 

happy to do that, but it's kind of how everybody's feeling.   4 

 JUDGE STECKLER:  Okay.  It's almost 3:30 on the East 5 

Coast.   6 

 MR. FITZGERALD:  I think it makes more sense to wrap up 7 

for today.   8 

 JUDGE STECKLER:  Okay.  And, Mr. Marculewicz, I think 9 

you agree?  I saw you nodding your head earlier. 10 

 Mr. Esders?  Yes, nodding his head also.   11 

 MR. MARCULEWICZ:  It's been a long week, Your Honor.   12 

 JUDGE STECKLER:  Yes.   13 

 I want to thank our court reporter, Ms. Belt, who's been 14 

with us.  And today, Mr. Morrissey, who's also been with us 15 

assisting us through the process.  16 

 Anything before we go off the record? 17 

 MS. EITZEN:  Yes, Your Honor.  I wanted to just confirm 18 

that the affidavit for McManus, the Respondent will delete 19 

that affidavit today. 20 

 MR. MARCULEWICZ:  Yes.  We are deleting now.  Yes. 21 

 MS. EITZEN:  Thank you. 22 

 JUDGE STECKLER:  All right.  Mr. Marculewicz, you raised 23 

your hand also?    24 

 MR. MARCULEWICZ:  That was what I was -- that's what I 25 
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was reaching out to confirm, we have deleted the Jencks 1 

statements. 2 

 JUDGE STECKLER:  Okay.  If any subpoena matters come up, 3 

in the meantime, we can have conference calls or telephonic 4 

on-the-record discussions, if necessary, before we go back on 5 

the record in March.   6 

 Any additional questions? 7 

 MS. EITZEN:  The timing for March 1st? 8 

 JUDGE STECKLER:  Do you want to start at 9:30 again 9 

Eastern Time?   10 

 MS. EITZEN:  That's fine.   11 

 JUDGE STECKLER:  I'm seeing nods yes.  Okay.  12 

 If there's nothing further, we will be off the record. 13 

(Whereupon, at 3:24 p.m., the hearing in the above-entitled 14 

matter was continued, to resume Monday, March 1, 2021, at 15 

9:30 a.m. EST.) 16 

 17 

 18 
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CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), Region 05, in the 3 

matter of H&M INTERNATIONAL TRANSPORTATION, INC., Case No. 4 

05-CA-241380, on January 29, 2020, was held according to the 5 

record, and that this is the original, complete, and true and 6 

accurate transcript that has been compared to the recording, 7 

at the hearing, that the exhibits are complete and no 8 

exhibits received in evidence or in the rejected exhibit 9 

files are missing. 10 

 11 

 12 

       13 

      _____________________________ 14 

      Kelsea Belt 15 

      Official Reporter 16 

 17 

 18 
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 24 

 25 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 05 
 

       _  
                                  | 
In the Matter of:                 | 
                                  | 
H&M INTERNATIONAL TRANSPORTATION, |  
INC.,                             | 
                                  | 
              Respondent,         | 
                                  |   Case No. 05-CA-241380 
    and                           |                                                                                             
                                  | 
INTERNATIONAL LONGSHOREMEN'S      | 
ASSOCIATION, LOCAL 1970, AFL-CIO  | 
                                  | 
              Charging Party,     | 
                                  | 
    and                           | 
                                  | 
TEAMSTERS LOCAL UNION No. 822     | 
a/w THE INTERNATIONAL BROTHERHOOD | 
                                  | 
              Party in Interest.  |  
__________________________________| 
 

 The above-entitled matter came on for hearing pursuant 

to notice, before SHARON LEVINSON STECKLER, Administrative 

Law Judge, via videoconference, on Wednesday, March 3, 2021, 

at 10:00 a.m. 
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 National Labor Relations Board, Region 5 14 
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I N D E X 1 
               VOIR 2 
WITNESSES      DIRECT   CROSS  REDIRECT  RECROSS  DIRE 3 
 4 
Steven Jacobs     1479      1526    1542    --  --5 
       1500         6 
          7 
 8 
Juanita Williams    1558    1610      --    --      --     9 
 10 
 11 
Kevin Basnight     1621    1656      --    --      -- 12 
       13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 

26 
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E X H I B I T S 1 

EXHIBITS        FOR IDENTIFICATION IN EVIDENCE    2 

JOINT 3 

 J-1       1618               1618 4 

GENERAL COUNSEL'S  5 

 GC-2                          1632               1632 6 

 GC-3                          1636               1637 7 

 GC-4                          1634               1635       8 

 GC-5                          1635               1636 9 

 GC-6                          1638               1640 10 

 GC-7                          1641               1642                           11 

 GC-8                          1644               1645 12 

 GC-9                          1649               1650 13 

 GC-10                         1651               1652 14 

 GC-11                         1655               1655 15 

         16 

RESPONDENT'S 17 

 R-Y(1-33)                    1619                1619 18 

  19 

  20 

 21 

 22 

 23 

 24 

 25 
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P R O C E E D I N G S 1 

       (Time Noted:  10:04 a.m.) 2 

 JUDGE STECKLER:  On the record, please. 3 

 Good morning.  We're in Day 8 of H&M.  General Counsel 4 

may call her next witness. 5 

 MS. DUVALL:  We're calling Steven Jacobs. 6 

 JUDGE STECKLER:  Good morning, Mr. Jacobs.  Can you 7 

unmute for us, please? 8 

 THE WITNESS:  Hello? 9 

 JUDGE STECKLER:  Yes.  There you go. 10 

 THE WITNESS:  Okay. 11 

 JUDGE STECKLER:  I'm going to, I'm Judge Steckler.  I'm 12 

going to have you raise your right hand to swear you in. 13 

(Whereupon, 14 

STEVEN JACOBS 15 

was called as a witness by and on behalf of the General 16 

Counsel and, after having been duly sworn, was examined and 17 

testified as follows:) 18 

 JUDGE STECKLER:  Please state your name and spell it for 19 

the record? 20 

 THE WITNESS:  Steven Jacobs, and that's S-t-e-v-e-n, 21 

last name Jacobs, J-a-c-o-b-s. 22 

 JUDGE STECKLER:  Mr. Jacobs, because we're on Zoom 23 

technology is there anybody in the room with you today? 24 

 THE WITNESS:  Yes, my wife.  Let's see.  Yeah, as you 25 
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can probably see her, she's over there just in case if this 1 

thing cuts out she's technically savvy to put me back online. 2 

 JUDGE STECKLER:  Okay.  As long as she's not coaching 3 

you on your answers. 4 

 THE WITNESS:  No. 5 

 JUDGE STECKLER:  When I was in Social Security wives 6 

always wanted to come in and tell their husbands what to say.  7 

So she's not listening in then, I don't believe -- 8 

 THE WITNESS:  No. 9 

 JUDGE STECKLER:  -- unless you're calling for her.  10 

Okay. 11 

 THE WITNESS:  Yeah. 12 

 JUDGE STECKLER:  Okay.  Do you have any documents in 13 

front of you? 14 

 THE WITNESS:  No, ma'am. 15 

 JUDGE STECKLER:  Okay.  Have you discussed your 16 

testimony with anybody before today? 17 

 THE WITNESS:  No. 18 

 JUDGE STECKLER:  Okay.  General Counsel, you may 19 

inquire. 20 

DIRECT EXAMINATION 21 

Q. BY MS. DUVALL:  Good morning, Mr. Jacobs.  22 

A. Good morning. 23 

Q. So I just want to, did you receive a subpoena from the 24 

NLRB to testify here today? 25 
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A. Yes, I did. 1 

Q. All right.  And did you also receive a subpoena to 2 

produce documents in response? 3 

A. Yes, I did. 4 

Q. All right.  Did you search for documents in response to 5 

the subpoena? 6 

A. Yes, I have no documents.  All documents were left at 7 

Local 822. 8 

Q. When you say Local 822; is that Teamsters? 9 

A. Yes, Teamsters Local 822 located in Norfolk, Virginia. 10 

Q. And what's your current position in relation to 11 

Teamsters Local 822? 12 

A. Right, the status right now? 13 

Q. Status right now? 14 

A. Yeah, I'm retired. 15 

Q. So when you say you left your documents there, do you 16 

mean when you retired you left the documents there? 17 

A. Yeah, I never had really anything really on me per se.  18 

Every, when I left, retired, I left the computer, documents, 19 

everything at Local 822 on Bartee Street. 20 

Q. Okay.  And when you worked at Teamsters Local 822, did 21 

you use an email address in association with your job duties 22 

there? 23 

A. Yes. 24 

Q. All right.  And what email address did you use? 25 



1481 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. sjacobs82276@yahoo.com. 1 

Q. And do you still have access to that email address? 2 

A. Yes. 3 

Q. And did you check in your email, that email for 4 

documents responsive to the subpoena? 5 

A. Yeah, I did.  Yes, I did.  And I don't have anything 6 

pertaining to the company, H&M. 7 

Q. Okay.  All right.  So I know you said you retired, but 8 

are, do you continue to be a member of Teamsters Local 822? 9 

A. I'm not part of the retirees.  So I would say no.  Once 10 

I left I have not been back or have I conversed with the 11 

local or anything like that on any business level. 12 

Q. Okay.  When did you first join Teamsters Local 822? 13 

A. In 1986, then I got laid off and I wasn't technically a 14 

member.  May 12th of 1987 was the, probably officially.  15 

That's when I got hired by UPS. 16 

Q. Okay.  And how long were you a member of Teamsters Local 17 

822? 18 

A. Over 33 years. 19 

Q. And when you stopped being a member was it on your 20 

retirement or at some earlier point? 21 

A. November 1st retirement date, November 1st, 2019. 22 

Q. And as of November 1st, 2019, what positions did you 23 

hold on that last day? 24 

A. Prior to three months out, prior to November 1st, I was 25 
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the recording secretary for about 26 years around.  And I 1 

resigned my position as the recording secretary because they 2 

were bringing another person to fill my position.  I stayed 3 

an active business agent for the last 13 years all the way 4 

until I retired. 5 

Q. As a recording secretary, what were your job duties for 6 

Teamsters Local 822? 7 

A. I would take the notes and everything for all the 8 

meetings, all the, anything that would get passed in the 9 

Board meetings for financial records or anything, I had to 10 

record.  So therefore the checks would match my records to 11 

make sure that everything was on the up and up. 12 

Q. And as a business agent, what were your duties for 13 

Teamsters Local 822? 14 

A. I would represent the members at the barns that I was 15 

assigned to.  I would organize.  I would negotiate contracts 16 

and participate in arbitrations and our panel cases that 17 

pertained to me. 18 

Q. And at the time back in 2019, January.  Actually let's 19 

focus in on January of 2019, what other officers were there 20 

at Teamsters Local 822? 21 

A. In 2019, at my time there was James Seymour who was a 22 

full-time business agent.  President Wright, who is the 23 

president of the local and he was also a full-time business 24 

agent.  He was the only full-time elected business agent.  25 
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And so everybody else was appointed. 1 

 I was appointed and James Seymour was appointed.  We had 2 

Dee Meyer appointment or she used to be Dee Crawford.  She 3 

was our office administrator.  Bob Slater was vice-president.  4 

Our trustees along with James Seymour, who was a trustee as 5 

well, was John Beyers and also Ortez. 6 

Q. Are you familiar with Johnny Sawyer? 7 

A. Johnny Sawyer was too.  Johnny Sawyer came on around 8 

that point.  He took Jeffrey Glenn's place.  So Jeffrey Glenn 9 

was our secretary-treasurer who got terminated from, or 10 

terminated or resigned from Yellow, which Johnny Sawyer then 11 

took his place. 12 

Q. When you said terminated or resigned from Yellow, what 13 

does that mean? 14 

A. He in, he did something at work where the company 15 

basically fired him.  And James at that point in time 16 

couldn't get his job back.  So if you're not affiliated with 17 

Local 822, you can't hold a position as an officer of the 18 

local. 19 

 JUDGE STECKLER:  And yet what was the company, a break 20 

from the company? 21 

 THE WITNESS:  Yellow.  Yellow, I'm sorry.  Roadway.  I 22 

apologize, Your Honor. 23 

 JUDGE STECKLER:  Okay.  So it was a, it was a, but it 24 

was a freight trucking company? 25 
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 THE WITNESS:  Yes, ma'am. 1 

Q. BY MS. DUVALL:  You said you were appointed to your 2 

position.  Who appointed you to your position? 3 

A. President James A. Wright.  The recording secretary, I 4 

was elected, but a full-time business agent, I was appointed. 5 

Q. You talked about some of your duties as a business agent 6 

included organizing units.  Can you describe the typical 7 

steps you took to organize units? 8 

A. When the local goes to organize, they get a tip first of 9 

all that some company wants to become affiliated with Local 10 

822 and have us represent them.  At that point in time we do 11 

our homework and check out that, if the company is worthy of 12 

having us in there for the say of, not, I mean not worthy but 13 

it's feasible for us and then we'll go in there. 14 

 It means the company is either treating their employees 15 

bad, the working conditions are bad, or the pay scale is real 16 

bad.  And sometimes companies will, you know, not companies 17 

but employees will call up, wanting us to organize them.  And 18 

our response back to them is you have it better than if we 19 

organized you.  So we don't take those on. 20 

 The thing with H&M is somebody had contacted President 21 

Wright or something like that.  I wasn't affiliated with the 22 

initial contact of that.  But -- 23 

Q. Right.  So just, I don't want to interrupt you but only 24 

talk about your knowledge.  So nothing, only the things that 25 
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you heard or were told, unless Mr. Wright specifically told 1 

you. 2 

A. Okay. 3 

Q. Okay.  So before we get into the details about H&M, I 4 

just want to talk, focus back on or the steps you would take 5 

to organizing units.  When you're organizing a unit, you get 6 

called and then what do you do? 7 

A. We do our research on the company.  We find out how many 8 

employees do they have.  If then a member, how big the unit 9 

is, how many people the person is tight with.  If he's just 10 

like 100 people and the individual has at least 15 or 10 11 

people who really are tight. 12 

 And he knows they're in a different aspect of the 13 

company, meaning if there's warehouse drivers, dock workers, 14 

just like that.  And then we try to have a meeting with those 15 

key people.  And then find out a little bit more with them.  16 

And that meeting would take place offsite, away from the 17 

building or anything like this. 18 

 Because we try to make sure that we get at least 70 19 

percent of the members involved in organizing because if we 20 

don't shoot for at least 70 percent when the election takes 21 

place to either have a union or the members vote to not have 22 

a union, it's a better chance and more worthwhile for the 23 

Teamsters with that percentage going in that it becomes a 24 

union bargaining unit. 25 
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Q. And is there a way that you would document whether or 1 

not you had 70 percent of the unit interested or potential 2 

unit interested? 3 

A. Yes.  We would have, there are like, we'd have people 4 

sign cards stating that their address, the company's address 5 

would be on there, they would sign it, what position they're 6 

in, how much, you know, money they make.  Their private 7 

information would be on there, the social and stuff. 8 

 And therefore, if we got the numbers, the 70 percent 9 

then that would be petitioned to NLRB as well to the company 10 

and then once their position, the member's position to the 11 

company that they want a union.  And at that point in time 12 

everybody involved is protected. 13 

 That's why the meetings are kind of held away from the 14 

buildings and stuff because if that does not happen and 15 

somebody just says, yeah, we want a union, they go to work 16 

and the employer could fire them.  And so it would not be a 17 

good thing for the employee nor the union to see somebody 18 

lose their job. 19 

Q. And when you, when you organized a unit, were you 20 

involved in that process typically from start to finish, 21 

talking with an employee all the way to sending the cards to 22 

the employer or NLRB? 23 

A. Yes. 24 

Q. Okay.  Okay.  Did you have a team of people at your 25 
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office who were also involved or was that always just you? 1 

A. No.  There was, there was, I either had maybe somebody, 2 

people from the International Brotherhood of Teamsters, the 3 

IBT has an organizing group.  I might even also have another 4 

member of our local go with me for a witness.  Like sometimes 5 

President Wright would go with me, Johnny Sawyer would go 6 

with me, James Seymour would go with me. 7 

Q. So now I do want to turn to H&M.  I mean I know you 8 

briefly mentioned that.  Were you involved in organizing the 9 

unit in Norfolk, Virginia for H&M, or H&M as the employer? 10 

A. The initial kickoff where the meetings like might have 11 

been held between one or two persons, no.  When they 12 

initially had the meeting at a hotel to sign the people up, I 13 

was along with Johnny Sawyer. 14 

Q. And you said you went to a meeting at a hotel with 15 

Mr. Sawyer.  How did you learn about this meeting?  Did you 16 

set up the meeting or did someone else tell you about the 17 

meeting? 18 

A. Somebody else told me about the meeting. 19 

Q. Who told you about the meeting? 20 

A. That was Johnny. 21 

Q. Johnny Sawyer? 22 

A. Yeah. 23 

Q. Okay.  And do you recall when this meeting was? 24 

A. I don't.  I don't recollect the actual date. 25 
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Q. Okay.  And do you recall going to the actual hotel for 1 

this meeting? 2 

A. Yes. 3 

Q. Did Mr. Sawyer go with you?  Johnny went -- 4 

A. Yes. 5 

Q. Sorry.  I didn't catch that. 6 

A. Yes.  Yes, ma'am. 7 

Q. Okay.  Was it just Mr. Sawyer who went with you or did 8 

someone else go with you as well? 9 

A. Just Mr. Sawyer. 10 

Q. And how many meetings did you attend with respect to the 11 

Norfolk yards, H&M Norfolk's yard at a hotel? 12 

A. My best recollection is just one. 13 

Q. And were you staying at that hotel? 14 

A. No, ma'am. 15 

Q. When you were at that meeting at the hotel, how many 16 

employees did you meet with? 17 

A. The best recollection I have, I think it was around 18 

five, five or six. 19 

Q. And -- 20 

A. With one of them being from out of state, affiliated 21 

with another local.  They were down to help. 22 

Q. So the, when you say there were one or two of them 23 

affiliated with another state.  Are you talking about 24 

employees? 25 
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A. Yes. 1 

Q. Okay.  So the employees that you were talking about, did 2 

you have them sign cards, the ones that were affiliated with 3 

other states? 4 

A. No.  I don't, I can't, I don't recall signing them up 5 

because they were already members of another local. 6 

Q. How do you know they were members of another local? 7 

A. Because it was told to me by them, that they belong, I 8 

think they belonged up in Chicago and they came down to set 9 

up this yard in particular with H&M, that's what I was told 10 

by them and by Johnny. 11 

Q. Did you ask the ones, the people that you're referring 12 

to from Chicago, to sign cards? 13 

A. I don't recall asking them because I didn't think that 14 

they could join because they belonged to another local.  They 15 

were just, they're domiciled at their local.  They were just 16 

down as to help, like trainers to help set up for it, was 17 

what I was told. 18 

Q. And again, who were you told this by? 19 

A. Johnny. 20 

Q. Johnny Sawyer? 21 

A. Right.  Johnny and also those, the two individuals.  I'm 22 

pretty sure it was two, just two. 23 

Q. Do you recall their names? 24 

A. I do not, ma'am.  I apologize. 25 
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Q. Prior to you, this organizing with H&M, have you ever 1 

organized another unit with employees from an outside 2 

location, essentially on a travel status; have you ever done 3 

that before? 4 

A. Do you mean like individual coming in from another, no.  5 

No.  Usually everybody we organize are right then, right 6 

there.  So that was just, it was a unique thing. 7 

Q. The employees that you did sign up do you know where 8 

they were from? 9 

A. They were all local.  They were, they could, some of 10 

them lived in Chesapeake.  Some could have lived in Norfolk, 11 

Portsmouth.  I couldn't recollect when they filled out their 12 

addressed, their addresses -- because once I get the, once I 13 

have somebody sign a card like that I bring them back to the 14 

local and they go on file. 15 

 And it's really, I'm just shooting for the 70 percent 16 

and make sure I can get everybody.  And then once there's an 17 

election or we win I make sure I go back and then I'll have 18 

them sign union cards, applications so that dues could be 19 

taken out of their paychecks and stuff like that. 20 

Q. So just so I'm clear, you have employees of an employer 21 

sign cards twice, once before Teamsters is the bargaining 22 

representative and once after Teamsters is the bargaining 23 

representative? 24 

A. Yeah, that's how I've done it with the, especially with 25 
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the smaller units.  The bigger ones, I don't know if they've 1 

done, I don't know if they did that with Sysco, but with all 2 

the smaller ones I've always done that, gone back and have 3 

them sign again just to make sure everybody's on board and 4 

wants to be in. 5 

 And so it just keeps me out on the loop that there's no 6 

strong arming or anything.  You know, you signed you wanted a 7 

union.  Now that there's a union, we're going to sign again 8 

that you want, you want to be in and you want dues taken out. 9 

Q. And with respect to H&M, did you do that here?  Did you 10 

go back and resign up employees in the unit? 11 

A. Yes.  Yes, ma'am. 12 

Q. Okay.  And when you had them sign -- did you personally, 13 

sorry, let me rephrase.  Were you personally involved in 14 

getting them to sign the second cards? 15 

A. Yes.  Yes, ma'am.  I solely did that.  I went, I want to 16 

say there were 11 of them.  Everyone of them signed a card 17 

and I turned those into the local and those then should have 18 

been put right into the Titan (ph.) by our office 19 

administrator, Dee and then the dues would be taken out. 20 

Q. All right.  So when you say you signed up 11 of the 21 

employees, was, are you talking about now after Teamsters was 22 

the bargaining representative or before? 23 

A. After.  After, yes. 24 

Q. Okay.  So those initial five or six cards, was that, 25 
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that you were talking about at the hotel, was that before or 1 

after Teamsters was the bargaining representative? 2 

A. That was before.  That was when we were in the, you 3 

could say the infant stage of getting, trying to get the 70 4 

percent.  And then I think a couple more cards came in and 5 

that got to the 70 percent that they would be in.  And then 6 

that's when it took off from there. 7 

Q. So you say you think a couple more cards came in.  Did 8 

you actually gather a couple more cards? 9 

A. I think I might have picked them up or they got, they 10 

have gotten mailed to the hall.  I can't remember that. 11 

Q. Okay. 12 

A. But I know they came in. 13 

Q. And what did you do with those additional cards? 14 

A. They got put into the file.  Like they're handed to me 15 

and stuff, they got put into the file.  And we, I keep a file 16 

in my desk where you've got H&M, whatever company and stuff.  17 

And I make a file and I put it there. 18 

 So any information pertaining to a company or something 19 

like this, it's there, so if something was to happen to me, 20 

somebody goes into the office, opens that drawer up they can 21 

see it's labeled and they have all the information there. 22 

Q. So when you said before about, you said at the beginning 23 

when I asked you about documents, you said you left 24 

everything at, when you retired at Teamsters, the Teamsters' 25 
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office, is that the type of, would H&M, with respect to these 1 

H&M file would there have been a file that you left at the 2 

Teamsters Local 822 office? 3 

A. Yes, ma'am. 4 

Q. And would the card still be in there? 5 

A. They should be, yes, ma'am. 6 

Q. So does Teamsters keep a copy of all of their cards?  7 

When you worked there, did Teamsters keep a copy of all cards 8 

or unit representatives? 9 

A. Yes, ma'am. 10 

Q. Okay. 11 

A. And we mailed out, like we mailed a copy to the company 12 

or we mailed a copy to the National Labor Department.  We 13 

would make copies and that would go in with that file. 14 

Q. You said the National Labor Department.  Just so I'm 15 

clear, when you say that are you talking about the NLRB, 16 

National Labor Relations Board or the Department of Labor? 17 

A. Yes, ma'am.  No, the National Department of Labor -- the 18 

Labor Board so that we petition for that. 19 

Q. That's fine.  I just, we have similar names and so I 20 

like to be clear. 21 

A. Yeah, no.  We're not trying to be disrespectful. 22 

Q. No disrespect at all.  I just want to make sure that 23 

we're talking about the same thing.  Okay.  So you said that 24 

you put the cards in a file until you have the 70 percent.  25 
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How did you know when you had the 70 percent?  You're 1 

organizing.  How do you know when you have 70 percent? 2 

A. Well, if you have 11 people, you'd want at least, I'd 3 

want at least seven, seven to eight cards. 4 

Q. And how do you know how many people are in the unit? 5 

A. That would come from your key people that are wanting 6 

the union to organize them.  So usually when you go into a 7 

place to organize, a lot of companies have rosters up on the 8 

board and names up on the board, how many people work there 9 

and everything like this. 10 

 And those are very key instrumental documents to, so the 11 

employees that want a union, they look at that and they can 12 

add their own pad and write the names down, how many people 13 

are in certain things because once it comes out that the 14 

company is going to try to be union, all those documents up 15 

on the bulletin board and stuff, they all disappear. 16 

 So then we have no clue on who's who or what, so we try 17 

to make sure that if we're organizing, you know, we get as 18 

much information as possible so we know who to talk to. 19 

Q. And you talked about cards sometimes being sent to the 20 

employer.  Did I hear that right?  You sometimes send a copy 21 

of the cards to the employer? 22 

A. Yes, ma'am. 23 

Q. Okay.  When you were organizing units, did you ever send 24 

a copy of a card, you personally, did you ever send a copy of 25 
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the cards to an employer before sending cards to the NLRB? 1 

A. Yes.  They would go to both.  They, because the company 2 

has a right to know, I mean I'm pretty sure I sent the stuff 3 

would be, everything would be certified mail.  They'd have to 4 

know the petition stuff.  The company, it would go to the, it 5 

would go to I think the NLRB but I think the company gets a 6 

copy of it.  So in a roundabout way, the company does get a 7 

copy of everything. 8 

 So it, everything gets petitioned through a 9 

certification, certified letters and stuff.  So they would, 10 

they would have a copy of it along with everybody else.  11 

That's why it's so important to have the percentage so that 12 

way we know that, you know, everybody that signs a card 13 

legally is covered and they can't be terminated or -- 14 

Q. Okay.  So just so I'm clear because you talked about 15 

roundabout way.  So you personally when you were organizing 16 

yards, did you send a copy of the cards to the employer?  Or 17 

when you say in a roundabout way are you talking about for 18 

getting it through, you believe they're getting it through 19 

the NLRB process? 20 

A. I think they're getting it through NLRB.  The cards 21 

would go out.  Off the top of my head, I did a lot of 22 

correspondence for the local, so I'd send certified letters 23 

out.  I'm pretty sure other than NLRB, the company would get 24 

a copy of the petition like of wanting to become a union. 25 
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 But then I think they'd have a right to get the copies, 1 

maybe of the percentage of stuff.  I don't know if they get 2 

actual names for legal purposes, not so they don't target 3 

people.  They have an assumption of who's probably the lead 4 

but in, that's why I say in a roundabout way, they're going 5 

to know that the petition is filed. 6 

 They're going to know that the union got the percentage 7 

from NLRB, but they're not going to maybe see the names.  But 8 

eventually it all comes out once they start the voting and 9 

stuff.  And then we start handing in the cards for collecting 10 

of the dues. 11 

Q. When you were the business agent for Teamsters Local 12 

822, did you ever, when you were organizing a unit handle a 13 

unit that was voluntarily recognized?  Were you involved in 14 

any sort of voluntary recognitions? 15 

A. The only one that I can kind of remember that went 16 

through, best of my recollection was this one.  I don't 17 

recall an election. 18 

Q. Okay.  So prior to, unrelated to H&M, before we, we'll 19 

talk about H&M and again, but unrelated to H&M, in your 20 

experience at Teamsters Local 822, had you participated in or 21 

sought any voluntary recognition for other units? 22 

A. No. 23 

Q. Okay. 24 

A. Well, I take that back.  I apologize.  One was, it's 25 
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like an insurance company.  There was like three or four 1 

workers and that one there was no election.  The owner of the 2 

company, she wanted a union.  And I think that, I do believe 3 

they're still dues paying members. 4 

Q. Okay.  And did you organize that unit? 5 

A. I helped.  I wasn't the kickoff person. 6 

Q. Were you involved in seeking voluntary recognition of 7 

that unit? 8 

A. Yes, I went ahead and went there and signed them up and 9 

stuff, but I wasn't the initial start of it. 10 

Q. How, but did you actually reach out to the employer for 11 

that insurance unit and seek voluntary recognition?  Were you 12 

involved in that part of the process? 13 

A. Sending the formal letters and stuff and everything, 14 

yes. 15 

Q. And when you sought recognition for that insurance unit 16 

can you just describe what you did? 17 

A. They signed cards.  I do believe the owner dealt with 18 

unions and stuff and wanted a union.  Didn't want to fight 19 

it.  And so I think contracts were shown and negotiations 20 

between her and James, you know, worked it out.  And I handed 21 

out contracts and went there and got people to sign the cards 22 

up because that wasn't, there was no fight in the, having an 23 

election. 24 

Q. Okay.  So you mentioned James, was that James Wright? 25 
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A. Yes. 1 

Q. All right.  So now I want to turn to H&M.  I know you 2 

talked about gathering the cards.  Were you actually involved 3 

in seeking, like you personally, not Teamsters, you 4 

personally, were you involved in seeking recognition from 5 

H&M? 6 

A. Sending the letter off, any correspondence legal wise, a 7 

lot of that I sent off.  Actually talking to the company, 8 

negotiating the contract, I had no, nothing to do with that. 9 

Q. Are you familiar with Charles Connors? 10 

A. No, I'm not.  I'm not familiar with him.  I've never, I 11 

don't think I've ever talked him unless he, the only people I 12 

ever saw at H&M was a man, a gentleman named Troy (ph.), who 13 

sadly enough passed away soon after I started going there.  14 

And then another man took over in his place, a manager, 15 

supervisor, but I never met anybody physically or stuff or 16 

dealt with up in the company. 17 

Q. You say you never met anyone physically upwards in the 18 

company.  Did you ever speak with any other managers other 19 

than Troy that you mentioned? 20 

A. No.  No.  That was either James or Johnny. 21 

Q. Okay.  So when you say Troy and someone who passed away.  22 

Are you talking about somebody who works at the Norfolk yard 23 

or worked at the Norfolk yard? 24 

A. Yeah.  Yeah.  There was a supervisor onsite.  Yeah.  He, 25 



1499 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

I dealt with him when I first started.  I went there and 1 

signed people up and just introduced myself and so he could 2 

put a face with the name.  And soon after that he got ill.  3 

And I think he had diabetes if I'm not mistaken, and lost one 4 

of his legs, lost the other leg and soon after that he passed 5 

away. 6 

Q. Okay.  Do you know what his title was, Troy's title at 7 

the Norfolk yard? 8 

A. I think he was the yard supervisor.  They only had one 9 

supervisor there or manager. 10 

Q. All right.  And after Teamsters Local 822 became the 11 

bargaining representative, did you continue to hold any 12 

representational duties with that yard, you personally?  Did 13 

you continue to interact with the employees at that yard? 14 

A. Yeah, the yard, I mean basically to my best recollection 15 

I was the one that went there all the time.  They would see 16 

me two to three times a week and definitely one time a week I 17 

would go there.  If they had any issues I'd go there.  One of 18 

the individuals who made a shop steward put a letter in and I 19 

recommended him to my boss. 20 

Q. Right.  Sorry to interrupt you.  I just want to clarify.  21 

So you were going to the yard as a business agent or as 22 

someone who had some other position? 23 

A. As the business agent. 24 

Q. And how did, how was it decided that you would be the 25 
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business agent for this local yard. 1 

A. President James A. Wright assigned me them. 2 

Q. Okay.  And do you recall when he assigned you to be the 3 

business agent? 4 

A. What month?  No, I do not, but it was soon after they, 5 

as soon as they became acknowledged as a bargaining unit, I 6 

took over. 7 

 MS. DUVALL:  Your Honor, I have no further questions at 8 

this time. 9 

 COURT REPORTER:  You're on mute.  You're on mute Judge. 10 

 JUDGE STECKLER:  I'm sorry.  Mr. Esders, questions? 11 

 MR. ESDERS:  Yes, thank you, just a few. 12 

DIRECT 13 

Q. BY MR. ESDERS:  Mr. Jacobs, you testified that you went 14 

to a meeting at a hotel to meet with some of the employees, 15 

correct? 16 

A. Yes. 17 

Q. And just so I have the timeline right, was that before 18 

or after the Teamsters was the bargaining representative? 19 

A. Before. 20 

Q. Okay.  And you testified that some of the people at the 21 

hotel were from out of town.  Correct? 22 

A. I think one or two of them, yeah, one or two of them.  I 23 

don't know if both of them were there.  I can't recall that.  24 

Some of the people there, they even had their vests on, so 25 
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after the meeting they went to work. 1 

Q. And how many people, how many employees were at the 2 

hotel that you met with? 3 

A. There was at least four or five of them, employees. 4 

Q. And the ones that were from, that were not from out of 5 

town, how did you know that they were not from out of town? 6 

A. Because where they lived, their addresses and talking to 7 

them. 8 

Q. Okay.  And where was the hotel? 9 

A. I can't recall.  It was real close.  It had to be real 10 

close to their, I can't give you the exact address of it, but 11 

it had to be close because as soon it was over they had to go 12 

to work. 13 

Q. Like in Chesapeake? 14 

A. Yeah, Chesapeake because they're real close to that. 15 

Q. Okay.  And the ones that were not from out of town, you 16 

said their addresses, where were their addresses?  Do you 17 

remember where their addresses were? 18 

A. I can't recall but I mean usually around that area you 19 

get people from Portsmouth, Chesapeake, Norfolk, South Lake 20 

you could have.  But I mean when I say they weren't out of 21 

town, they were located in the surrounding area within 22 

like -- 23 

Q. Was it your understanding that all of the employees were 24 

staying at that hotel? 25 
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A. No one was staying at the hotel, sir. 1 

Q. None of the employees were actually staying at the 2 

hotel? 3 

A. No, sir. 4 

Q. Okay.  And how do you know that? 5 

A. I don't.  I assume they weren't.  I don't know if 6 

anybody was, but usually we have meetings, we go there and 7 

stuff.  We don't stay there.  We just have a meeting so it's 8 

offsite.  If somebody could have left there and stayed there, 9 

but as far as we knew nobody one stayed.  I didn't know 10 

anybody was staying there.  Let me put it that way because I 11 

didn't. 12 

Q. Where in the hotel was this meeting?  Was it in a 13 

conference room? 14 

A. Yeah, the conference room that they have, it's, it's 15 

like two rooms and then there's a partition that opens up so 16 

you can have small meetings.  We weren't planning to have 17 

like 50 to 100, and we knew it was small so we just rent the 18 

small rooms. 19 

Q. Okay.  Was it your understanding that the Teamsters 20 

Local 822 rented the conference rooms for this meeting? 21 

A. Yes, they did.  That's how it would have to be.  Yes, 22 

sir. 23 

Q. Did you rent the rooms or was that someone else with the 24 

Teamsters who handled that? 25 
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A. I could have done it or Johnny could have done it.  It'd 1 

be on our credit card statements. 2 

Q. Okay.  And what was the purpose of this meeting? 3 

A. To inform the individuals that showed up why you should 4 

have a union and what the union could do for you.  And for 5 

them to get a face with a name recognition and therefore to 6 

have them sign cards and to go back to the people that 7 

couldn't be there and talk to them so that, you know, we can 8 

get the percentage we needed. 9 

Q. Did you bring any materials with you like pamphlets or 10 

information about Local 822 or anything like that? 11 

A. No.  I did bring cards and we did bring things that I 12 

remember, they can go on Teamsters.org and check on things. 13 

Q. Did you give a speech or a talk or anything like that? 14 

A. I did as well as Johnny.  I let them know that the barns 15 

that I represent, barns meaning UPS, Pepsi, HouseCo (ph.) and 16 

stuff like this, the other companies, and what I do for the 17 

members that and if they become Teamster members, that they 18 

if they call or anything that I'll make sure that I'm there 19 

for them. 20 

Q. Were you talking to all of the employees simultaneously 21 

or were these one-on-one conversations? 22 

A. As a group. 23 

Q. Okay.  At this point had you identified whether those 24 

were key employees that you mentioned earlier? 25 
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A. I think Johnny knew maybe the key people.  I look at 1 

anybody that shows up there as those are the key people 2 

because you wouldn't want somebody there at the initial 3 

kickoff that's not a key because it's very critical at that 4 

point. 5 

Q. And when you went over there, did you have any meetings 6 

with anyone at 822 to discuss your strategy for this meeting? 7 

A. Me and Johnny.  I talked to Johnny Sawyer. 8 

Q. And when was that?  When did you talk to Johnny Sawyer 9 

before this meeting about what it was you intended to 10 

accomplish and what it was you were going to do at the 11 

meeting? 12 

A. It might have been a day or so before. 13 

Q. And where was your prep meeting? 14 

A. For me, probably in my office most likely, sir. 15 

Q. Okay.  Probably or you don't remember or you do 16 

remember? 17 

A. I don't recall.  It could have been.  He could have 18 

been, it could have been my office.  A lot of times I'm in 19 

there.  I come up if they're going to other buildings.  I 20 

leave real early in the morning. 21 

 Just a little background.  I leave around 3:30 in the 22 

morning because tide water area and all the bridges and 23 

stuff.  I try to hit about four or five buildings before 8 or 24 

9 o'clock in the morning whenever business or signing people 25 
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up as long, along with representative people, I bring the 1 

cards. 2 

 I'll try to get to the local about 12 to 1.  And then 3 

Johnny and James know that's when I really come in there.  So 4 

when there's something going on we have a face to face. 5 

Q. Yeah, sure.  And I understand that but I think, I'll be 6 

more specific.  Do you specifically remember a prep meeting 7 

before this meeting at the hotel with Johnny? 8 

A. Yeah.  Yeah.  I remember Johnny talking to me.  We 9 

always talked about, before we went somewhere about, you 10 

know, because I would ask him, because I wasn't in the 11 

kickoff of it, so I'd ask him, okay, what do these guys do 12 

and stuff.  Well they would, one would say they work at a 13 

railroad yard and it's like this so. 14 

 So kickoff or having some background of them, yes, we 15 

did, we have it.  Whether it was a day or week, I mean but we 16 

would call.  I wouldn't go in there blind.  He wouldn't do 17 

that to me and nor would I do that to him. 18 

Q. Okay.  And prior to this prep meeting where you, you 19 

know, get this background, had you heard about H&M?  Had you 20 

heard about 822 organizing efforts with H&M? 21 

A. Talk, but I wasn't involved in it.  It was just, like 22 

James had mention in a board meeting, hey, we mention in 23 

board meetings about certain, you know, the business of the 24 

local, hey, we're looking at H&M. 25 
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 We, you know, just like, hey, we're looking at maybe 1 

building another union hall or something like this or getting 2 

the pavement done.  There's talks at the board meetings and 3 

stuff.  Off the-- we're all doing with business, hey, just a 4 

heads up something might be coming down the pipeline.  So if 5 

we reach out for assistance, we'll let you know what's going 6 

on. 7 

Q. And when you say James, that's James Wright? 8 

A. President James Wright, yes. 9 

Q. Thank you.  And what specifically do you recall 10 

Mr. James Wright saying at board meetings or any other 11 

meetings about H&M prior to this meeting at the hotel? 12 

A. That maybe they were just, as far as I know that maybe 13 

they were looking at organizing, they were a target for 14 

organizing.  Just like when we organized Sysco, it was, yeah, 15 

you know, Teamsters around the nation are organizing Sysco.  16 

We have one down as Suffolk. 17 

 He would, he would tell me to go down and check out the 18 

layout, check out the entrances and stuff like this.  And 19 

then I'd get back with him and so it was just, you know, 20 

stuff like that. 21 

Q. Sure.  Sure.  And with respect to H&M specifically did 22 

Mr. Wright say how H&M became a target for organizing? 23 

A. That I don't recall. 24 

Q. Okay.  Now, you referenced a prep meeting with 25 
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Mr. Sawyer.  During that prep meeting what were you told 1 

about H&M? 2 

A. I probably asked a question more is like, what do they 3 

do?  What's their main job?  And when I go there as a 4 

business agent, what am I looking at doing if we get it. 5 

Q. Did the discussion of the identities of the employees 6 

come up at all? 7 

A. I didn't, what do you mean by identity? 8 

Q. Did he say like, did he say any names of people that the 9 

Teamsters had, had contact with previously, any employees? 10 

A. I don't recall that. 11 

Q. Okay. 12 

A. If he mentioned a name, I don't recall that. 13 

Q. Did Mr. Sawyer tell you that he had set up the meeting 14 

at the hotel? 15 

A. I think Johnny did.  He picked a date and stuff. 16 

 MS. DUVALL:  Your Honor, I don't want to interrupt but 17 

Ms. Eitzen has frozen and needs to restart.  Her Zoom has. 18 

 JUDGE STECKLER:  Okay.  We'll go off the record for a 19 

moment, please.  Sorry Mr. Jacobs. 20 

(Off the record from 10:47 a.m. to 10:51 a.m.) 21 

 JUDGE STECKLER:  And we will go back on the record. 22 

 MR. ESDERS:  Okay.  Thank you. 23 

Q. BY MR. ESDERS:  Mr. Jacobs, during the prep meeting were 24 

you given any instructions as to what your role would be 25 
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during the meeting at the hotel? 1 

A. Just to inform people what I do and to help sign them 2 

up. 3 

Q. Okay.  And were you told to bring any documents, like 4 

the cards or anything else with you to that meeting? 5 

A. Yeah.  Cards, yes, sir. 6 

Q. Okay.  Now let's talk about the cards you brought.  What 7 

type of cards did you bring? 8 

A. They were like sign up cards, application cards. 9 

Q. An application for membership into the Teamsters Local 10 

822? 11 

A. Yes, sir. 12 

Q. Okay.  Can somebody become a member of Teamsters Local 13 

822 if they are not employed at a company where Teamsters 822 14 

is the bargaining representative. 15 

A. No. 16 

Q. Okay.  So how could these individuals who have not 17 

yet -- 18 

(Simultaneous speaking.) 19 

Q. -- who have yet been organized become members of 822? 20 

A. I follow you.  The first set of cards to go into 21 

organize somebody, is you have them fill out cards because 22 

you want, the cards that we give them, that's, that's to 23 

organize.  That's, you want, I have them sign. 24 

 They're like an application card but it has their name 25 
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on it, where they work, what their occupation is and stuff 1 

like this because this way we can have a way of contacting 2 

them.  It's, we can't collect dues from them at that 3 

particular time because they haven't gone through the process 4 

of having, we don't have the 70 percent. 5 

 We got to have a vote on it and through NLRB that, you 6 

know, the election board to acknowledge them as a member of 7 

Local 822.  That is the infant stage where we have people 8 

sign cards so they sign cards on sheets of paper like we have 9 

a meeting. 10 

 If we have to have a couple of meetings to get them 11 

signed to make sure that we have the individuals because 12 

during the process of having a unit become union if they 13 

went, the dynamic changes.  You have people that work there, 14 

don't work there anymore.  So the cards are a way of keeping 15 

us in track of who actually works there, who does not work 16 

there, who has maybe changed their mind and doesn't want to 17 

be in anymore want any part of it. 18 

 So that's why that initial part, that's why I go back 19 

and resign people up because at the, at the end, because I 20 

want to make sure that this is the people that are going to 21 

get money taken away.  Nobody wants to get money taken out of 22 

their paycheck for dues if they don't want to be in the 23 

union.  That, we couldn't do that. 24 

Q. Right.  So is this card that you use in the infancy 25 
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stage as you described it prior to the Teamsters becoming the 1 

bargaining representative, is this different than the formal 2 

application for membership card? 3 

A. Sometimes they are, yes, sir. 4 

Q. Was the, was the card that you brought to the meeting 5 

with the H&M employees at the hotel, was this a different 6 

card then the formal application for membership card? 7 

A. If I saw it, I'd be able to tell you if it's the regular 8 

ones we use. 9 

Q. Okay.  Okay.  So how many cards did you get that morning 10 

at that meeting at the hotel? 11 

A. My best recollection is about four or five. 12 

Q. And did you learn how many employees H&M had that would 13 

be in a bargaining unit should you become the bargaining 14 

representative? 15 

A. Yes, there was around, I was told around 10 to 11 of 16 

them. 17 

Q. Okay.  Ten to eleven, and you said you got four to five.  18 

That's not 70 percent is it? 19 

A. No.  No, sir.  That's why there was more cards 20 

collected.  I think they were mailed in or somebody brought 21 

them there, brought them to the hall. 22 

Q. Okay.  Do you recall the identity of the individuals who 23 

sent in cards after the hotel meeting? 24 

A. No, I do not. 25 
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Q. And do you remember how many came in after the hotel 1 

meeting? 2 

A. I want to say at least about three or four came in.  3 

That's my best recollection because we had to get above that 4 

percentile so it has to be about three or four. 5 

Q. Okay.  And did you see these cards that came in after 6 

the hotel meeting? 7 

A. Yes, they were put into the folder. 8 

Q. The folder that you referenced earlier that would still, 9 

in the drawer, that you had while you were working with 822? 10 

A. Yes, sir. 11 

Q. Okay.  And what did you do with the cards when you 12 

received these two or three, I believe, you said additional 13 

cards? 14 

A. They would go in the folder.  If my boss wasn't there, I 15 

would say hey, I've got these cards or they would give them 16 

to me and I'd put them in there so we would have a count of 17 

how many cards we have and how many cards we do not have.  So 18 

we keep a tally running. 19 

Q. Okay.  And then after you got these cards, was there a 20 

meeting at 822 to decide whether or not you had enough to 21 

take the next steps? 22 

A. I can't recall the meeting, but, you know, that has to 23 

happen because in those documents, certified letters have to 24 

go out and so if we don't have the cards, that would not 25 
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have, that, the cards, they would have never got a card to 1 

hold an election or anything, we're going to go forward, if 2 

we did not have the numbers.  So I would say that had to 3 

happen. 4 

Q. Okay.  And were you involved involved in any of the next 5 

steps after the collection of these cards with respect to the 6 

organizing effort? 7 

A. Unless it was mailing something out, that's it.  No. 8 

Q. Well let me, let me ask you specifically, did you mail 9 

anything out with respect to the cards that you received from 10 

the H&M employees? 11 

A. If I did not do it, Johnny did it most likely, sir. 12 

Q. Do you recall whether or not you did it? 13 

A. I think I might have because at that particular time I 14 

was doing a lot of the correspondence, so I would have it.  15 

My boss would have to sign it.  Normally he would sign it, 16 

but I would put it all together so I would say I had a big 17 

part of anything going out. 18 

Q. Okay.  And what type of documents did you send out with 19 

respect to these cards? 20 

A. The cards themselves had to be copied to go out to the 21 

election board, NLRB and, for the petition to have them form 22 

a union. 23 

Q. Do you recall in this case, did you or anyone else from 24 

822 send a petition for an election to the National Labor 25 
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Relations Board for the H&M employees? 1 

A. I can't recall if it went out but I know if it did, and, 2 

you know, if my name is on anything, I'm not going to deny it 3 

because I, that's the standard practice what I would mail 4 

out. 5 

Q. Do you know whether or not there ever was an election 6 

with respect to the H&M employees that we're speaking about? 7 

A. To my best recollection, I don't think there was.  I 8 

think the company has worked with unions before and I don't 9 

recall an election. 10 

Q. Okay.  Did you send anything to the company directly 11 

with respect to these cards or this organizing effort? 12 

A. Like I said, I could have, I could have mailed it out, 13 

if it was told, hey, mail these out and I'd send it certified 14 

and have James sign them and mail it out.  I could have. 15 

Q. Were you involved in any communications or writing with 16 

H&M asking for voluntary recognition? 17 

A. I can't recall that.  If I, if I mailed it, I think the 18 

most negotiations and stuff like that with H&M, that was done 19 

with my boss and Johnny.  I did not have any part with that. 20 

Q. When you say your boss, who do you, who do you mean? 21 

A. James Wright.  James Wright.  President James Wright and 22 

Johnny Sawyer.  I never went and met the company on any level 23 

of negotiations or anything. 24 

Q. Is there come a time that you learned that the Teamsters 25 
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became the bargaining representative? 1 

A. Yes. 2 

Q. And when did you learn that? 3 

A. I don't recall the date but my boss informed me that, 4 

hey, their bargaining unit at the Local 822 and you're going 5 

to, I want to you, he told me he wanted me to be the business 6 

agent there to handle any problems and still filter any 7 

information that I get through him. 8 

 So because they were still negotiating certain pay 9 

issues with the, mainly the clerks and stuff they were having 10 

issues with.  But I would go there and pass out the 11 

contracts, t-shirts.  Any of the issues going on I would try 12 

to resolve the issues.  So I was at that point in time once 13 

they became bargaining unit, I had them, I would sign cards 14 

back up.  There was 11 cards I had signed. 15 

 After they became bargaining unit and turned those into 16 

the local so dues can be deducted.  And I represented the 17 

members. 18 

Q. Okay.  Now when you say your boss, again it was 19 

Mr. Wright, correct, who told you that? 20 

A. Yes. 21 

Q. That they were a bargaining unit with 822? 22 

A. Yes. 23 

Q. Did you ask how they became a bargaining unit of 822? 24 

A. I don't recall asking him.  I would assume that if there 25 
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was no election then the company agreed to have a bargaining 1 

unit just like this other company we had.  There was no 2 

election.  They agree to have a bargaining unit. 3 

 So we, as long as documents are documented and sent off 4 

to the NLRB and stuff like that, all Ts are crossed and Is 5 

are dotted, that nothing's done illegal, then, yeah, I 6 

wouldn't question it. 7 

Q. Okay.  So you say that as long as all the documents are 8 

essentially in order then you were comfortable with that; is 9 

that right? 10 

A. Yes, sir. 11 

Q. Did you review any documents to verify how 822 became 12 

the bargaining representative? 13 

A. The only thing I know, there was nothing, that if he had 14 

to get something -- I would keep the cards and stuff, but 15 

there's another file that shows that the company waived an 16 

election that took team to -- then, I mean that would be it 17 

then. 18 

Q. Did you see another file with documentation indicating 19 

that the company waived an election? 20 

A. I can't recall.  No. 21 

Q. Did you maintain that file? 22 

A. I maintained the file with the collecting of the cards 23 

and it was in at the time -- 24 

Q. You did not maintain a file, you did not maintain a 25 
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different file which would have contained these documents 1 

indicating that the company properly waived an election? 2 

A. Unless it was given to me afterwards or somebody put it 3 

in there, I don't recall that. 4 

Q. Do you recall ever seeing it? 5 

A. I don't. 6 

Q. Okay.  Were you told that it exists and it's in order, 7 

that other file I'm referring to? 8 

A. I can't recall that.  I mean all I know is I have, the 9 

files that I have with the cards and stuff, I mean and 10 

everything, I mean it couldn't, it couldn't have gone any 11 

other way but I mean I don't recall that.  I have, I kept a 12 

lot of files for a lot of things. 13 

Q. Okay.  But you don't recall that file? 14 

A. No.  I mean, I don't. 15 

Q. And you don't recall specifically being told by anyone 16 

that it exists and that it is in order? 17 

A. No.  It had, it had to be, but I don't recall it. 18 

Q. Okay.  Now, you said that your next task was to go and 19 

to get the employees to sign up again; is that correct? 20 

A. Yes, sir. 21 

Q. And you did in fact do that with respect to the H&M 22 

employees? 23 

A. Yes.  Yes, sir. 24 

Q. And you said -- what documents do you bring when you get 25 
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them to sign up again? 1 

A. I brought at that particular time, I think I might have 2 

had a rough draft of the copy of the contract and I went 3 

ahead and brought the sign up.  Not the initial ones but new 4 

signup cards so they would sign up again and put their 5 

information, current information where they live and stuff 6 

like this because we get their updated cards. 7 

 Sometimes people move too, so that's why we kind of go 8 

back to and make them sign up again to make sure we've got 9 

proper addresses, phone numbers, the company and everything. 10 

Q. Okay.  Before these individuals signed up the second 11 

time, are they members of 822, let's say -- that's my 12 

question.  Are they members of 822 before they sign up a 13 

second time? 14 

A. No. 15 

Q. Okay.  So were there any members of Local 822 before you 16 

went there for the second time, to get the cards the second 17 

time? 18 

A. No. 19 

Q. Let me rephrase.  I apologize.  Strike my last question.  20 

Were any H&M employees, members of Local 822 prior to you 21 

getting them to sign up the second time? 22 

A. To my best recollection, no.  Could somebody have been, 23 

if they worked at another barn, like if they worked at 24 

Gwaltney Smithfield and they were a union member there, but 25 
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they're working for H&M, to me if you're at H&M and you're 1 

not at one of these other barns that we have, at that 2 

particular barn, you're not a member until the process is 3 

there, until you sign a card again that it's legit that you 4 

are a member now of Local 822. 5 

Q. Okay. 6 

A. If that helps with that questions. 7 

Q. It does.  That does help with my question.  Now, you 8 

said that, that time when you went to get them to sign up a 9 

second time, you brought a copy of the contract; is that 10 

correct? 11 

A. I think, on my best, I think I had a copy of it or soon 12 

after they got it.  So they, I was bringing material with me. 13 

 MR. ESDERS:  Okay.  Had the contract been negotiated 14 

prior to this meeting where you got the employees to sign up 15 

a second time? 16 

 MR. FITZGERALD:  Objection.  Foundation. 17 

 JUDGE STECKLER:  If you know and how do you know? 18 

 THE WITNESS:  Are you asking me? 19 

 JUDGE STECKLER:  Yes, sir. 20 

 THE WITNESS:  Yeah, because they couldn't have, if they 21 

didn't have a contract then they wouldn't be signing a card 22 

the second time.  They have to have a contract. 23 

 MR. ESDERS:  Did any of the employees of H&M participate 24 

in the negotiation of the contract with H&M and Local 822? 25 
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 MR. FITZGERALD:  Objection.  Foundation.  He testified 1 

he didn't participate in negotiations. 2 

Q. I'm asking him if he knew whether any employees 3 

participated in that negotiation. 4 

A. I don't know.  I don't. 5 

Q. You do not know? 6 

A. I do not know. 7 

Q. Okay.  The H&M facility is in Virginia, correct? 8 

A. Yes, sir. 9 

Q. Are employees required to become a member of Local 822, 10 

if they, if they work for H&M? 11 

A. Under state law, no.  It's a right to work state. 12 

Q. Okay.  So you went to get the cards signed a second 13 

time, did you tell employees that they had to sign up? 14 

A. No.  I told them it is in their best interest to sign a 15 

card as a unit because if they don't join, you still have to 16 

have a percentage because if you don't have over 51 percent 17 

of the members join then the company can de-cert the union. 18 

 So this is something that the employees wanted so I go 19 

there and they saw what, they saw me there.  I didn't have 20 

any issues with somebody not signing.  So yeah. 21 

Q. Where did you meet with the employees when you went to 22 

get them to sign up a second time? 23 

A. At the facility prior to their start time in a breakroom 24 

or a nonwork space. 25 



1520 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. And had you made arrangements to be in that location? 1 

A. With the company? 2 

Q. Yes. 3 

A. I went and I talked to Troy and we had an understanding, 4 

as long as I didn't interfere with their work or anything 5 

like this, he did not mind me being there talking to people.  6 

He didn't want me talking on while the company, they're on 7 

company's time, which is totally understandable because that 8 

would mean that the employees are stealing time. 9 

 So I wouldn't put the employee or the employer in that 10 

position. 11 

Q. You mentioned the name Troy, and you indicated that the 12 

individual passed away; is that correct? 13 

A. Yes, sir. 14 

Q. Is there any chance his name was Tony? 15 

A. Tony, I'm sorry, yeah, Tony.  Yes, I knew it started 16 

with a T.  I apologize.  I'm bad on names. 17 

Q. And when you met with these individual in the breakroom, 18 

how many were present?  How many employees were present? 19 

A. Sometimes there could be three, sometimes there could 20 

be, the shift that they were starting, about 6. 21 

Q. I think I might have misunderstood something.  You said 22 

sometimes.  Was this more than one occasion you went there to 23 

get the employees to sign up a second time? 24 

A. Yes, sir because I'd have to meet them on their shifts 25 
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or meet them when they're not working.  Sometimes the 1 

employees are there when I'm there, but they're not on break.  2 

So I don't know, I can walk around the yard and stuff because 3 

I had the proper equipment, safety equipment on but I cannot 4 

go up and disrupt what they're doing. 5 

Q. Okay.  One moment please. 6 

 MR. ESDERS:  Yeah, I have no other questions. 7 

 JUDGE STECKLER:  Before Mr. Fitzgerald questions, I do 8 

have a few questions.  Do we have GC, is it 25 that I'm 9 

looking for with the cards.  Yeah.  Could we put up GC-25 for 10 

Mr. Jacobs, please? 11 

 MR. MORRISSEY:  I can do that, just a moment. 12 

 JUDGE STECKLER:  While that's coming up Mr. Jacobs, did 13 

you notice during that first meeting at the hotel, were there 14 

any management people from H&M around? 15 

 THE WITNESS:  No, ma'am.  No, Your Honor.  There was no, 16 

we would never do that because that is the kickoff of 17 

organization that would be a very dangerous and immature move 18 

on anybody in the union to, like I see you, I see me, okay.  19 

You're showing the cards now. 20 

 JUDGE STECKLER:  Okay.  Okay.  On the left you see a 21 

card signed up.  Do you recognize that card as being one that 22 

you collected that day and that would put in your file? 23 

 THE WITNESS:  Yes. 24 

 JUDGE STECKLER:  Okay.  And do you recognize the -- so 25 
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you collected it that day?  Is the date on there -- can you 1 

scroll down to the date on Mr. Darvalics' card. 2 

 THE WITNESS:  Yeah.  1/17. 3 

 JUDGE STECKLER:  Yeah.  Is that your handwriting or is 4 

it -- 5 

 THE WITNESS:  No, those cards, those right there were 6 

filled out by the members, that's not my handwriting on any 7 

of them. 8 

 JUDGE STECKLER:  So his home address is in New Jersey. 9 

 THE WITNESS:  Yeah. 10 

 JUDGE STECKLER:  Can you explain how you got somebody 11 

from New Jersey signing a card? 12 

 THE WITNESS:  Unless he, some, unless he has a home up 13 

there but he's working down here, like he's, like he's not 14 

part of another local.  That's the only thing I can think of 15 

him signing that card because some people left their states 16 

to come down and that might be his parent's address. 17 

 But we couldn't, I couldn't, I always ask people, did 18 

you work at another local.  And they'd say well I got laid 19 

off and I don't work there anymore.  He put actually, if you 20 

look, he says, Teamsters local, have you ever worked for 21 

another Teamsters local, and he put yes. 22 

 So he might have come down here.  He's, in a sense, a 23 

mechanic.  So he's one of the mechanics there that got hired 24 

and left up there and getting a foothold.  He's probably 25 
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going to be transferring moving wise down here.  But that 1 

part's not, that's not like, that's common with people to 2 

have address of their parents and be, have a dominant down 3 

here, an apartment, in a hotel or something. 4 

 JUDGE STECKLER:  So if he, so that he was transferring 5 

locals, is that what you're saying? 6 

 THE WITNESS:  Yeah, he could have left if he got laid 7 

off and left the other local and worked for another local 8 

before because I think he was, it's that right there, he'd 9 

worked for Local 560. 10 

 JUDGE STECKLER:  560?  Okay.  Now, looking to your right 11 

on that page, do you recognize the card signed by Peter 12 

Distel? 13 

 THE WITNESS:  Yes.  He's in Gloucester. 14 

 JUDGE STECKLER:  And he was -- 15 

 THE WITNESS:  Am I reading that right or -- 16 

 JUDGE STECKLER:  Yeah, he was a spotter. 17 

 THE WITNESS:  Yes. 18 

 JUDGE STECKLER:  And did you collect, do you recall 19 

reviewing his card that day? 20 

 THE WITNESS:  Yes. 21 

 JUDGE STECKLER:  Okay. 22 

 THE WITNESS:  That went, that went in the file as well. 23 

 JUDGE STECKLER:  Okay.  And if you scroll down, let's 24 

see, scroll just up a little bit more, please to where the, 25 
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where the dues checkoff card part was.  Okay.  So 1 

Mr. Darvalics's signed the dues checkoff card as well on the 2 

same day?  Was that the same day that you went there the 3 

first time? 4 

 THE WITNESS:  Yeah.  They have, that's at the facility.  5 

Those are the cards from the facility.  Yeah, it would sign 6 

it that day.  Yes.  Yes, ma'am. 7 

 JUDGE STECKLER:  Okay.  So that was the second meeting, 8 

not the first meeting? 9 

 THE WITNESS:  That would be, that would be after they 10 

got a contract, I'm going there.  If they're signing the 11 

cards, these are sign up cards to go in.  That's after the 12 

meeting.  I don't remember the meeting date.  If the meeting 13 

was at the hotel and that's January 17th, and they're signing 14 

all to get in there, you know, they'll put information down. 15 

 That might be why the other individual on the right side 16 

does not have the signature down there.  He might have went 17 

ahead and filled out the card.  That, the 17th might have 18 

been the one at the hotel.  Usually at the, when they sign 19 

the cards to turn in for the dues and stuff, they sign up 20 

there at the upper part and also sign down below. 21 

 JUDGE STECKLER:  Okay.  Let me scroll down and see if I 22 

want to question anything.  Okay.  Scroll back up just a tad, 23 

please, to the top of those cards.  You've got a second card, 24 

there's another card from Mr. Darvalics there also on the 25 
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17th.  It may have been copied twice, but looking at Steven 1 

Frayne, do you recognize that card also as one collected that 2 

same day? 3 

 THE WITNESS:  That, I mean I saw the dates and stuff.  I 4 

don't really have a photographic memory of all the cards, 5 

ma'am, Your Honor. 6 

 JUDGE STECKLER:  Okay. 7 

 THE WITNESS:  But that looks like a card that could have 8 

been collected on that day.  Yes, ma'am. 9 

 JUDGE STECKLER:  Okay.  It doesn't have 822 on the top.  10 

Do you know why? 11 

 THE WITNESS:  If that's collecting at the hotel because 12 

they are not members of Local 822 yet. 13 

 JUDGE STECKLER:  Okay. 14 

 THE WITNESS:  Usually if, I think those are just the, I 15 

think that those were probably maybe at the hotel because 16 

when I turn them in, I put 822 and stuff.  The members have 17 

to sign them.  A lot of times they fill the cards out all the 18 

way, but I can assist them in putting the company's address 19 

in there or even if they're talking to me, write down their 20 

address and stuff, and their Social and things, but they have 21 

to sign the cards.  I cannot sign any card for any 22 

individual. 23 

 JUDGE STECKLER:  We can close up GC-25.  Mr. Fitzgerald, 24 

do you have questions? 25 
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 MR. FITZGERALD:  May I have five minutes to collect my 1 

thoughts before I, before I start crossing, please. 2 

 JUDGE STECKLER:  Well go off the record for five 3 

minutes.  In the meantime Mr. Jacobs, please do not discuss 4 

your testimony with anybody. 5 

 THE WITNESS:  Sure. 6 

 JUDGE STECKLER:  You can get up and move around though. 7 

 THE WITNESS:  I was going to if it's okay. 8 

(Off the record from 11:17 a.m. to 11:23 a.m.) 9 

 JUDGE STECKLER:  Okay.  Back on the record, please. 10 

 MR. FITZGERALD:  Good morning Mr. Jacobs. 11 

 THE WITNESS:  Good morning. 12 

 JUDGE STECKLER:  And I was just going to say, 13 

Mr. Fitzgerald, you may inquire.  Go ahead. 14 

CROSS-EXAMINATION 15 

 MR. FITZGERALD:  Thank you.  I'm Brandon Fitzgerald and 16 

I'm an attorney for H&M in this matter.  I'm going to ask you 17 

a few questions to follow up on the testimony you previously 18 

provided. 19 

 THE WITNESS:  Okay. 20 

 MR. FITZGERALD:  Mr. Morrissey, could you pull back, 21 

pull GC-25 back up again? 22 

 MR. MORRISSEY:  Yes, just a moment. 23 

 MR. FITZGERALD:  There you go.  Thank you. 24 

 MR. MORRISSEY:  Sure. 25 
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 MR. FITZGERALD:  Can you, can you scroll up to the 1 

beginning of that, please?  Okay. 2 

Q. BY MR. FITZGERALD:  And Mr. Jacobs, you previously when 3 

the judge was asking you questions, you identified that these 4 

are two cards you recall collecting when you were at the 5 

hotel in this matter; is that correct? 6 

A. Yes, if the meeting was January 17th then it would have 7 

been at the hotel. 8 

Q. Okay. 9 

 MR. FITZGERALD:  Will you continue to scroll down 10 

Mr. Morrissey please?  And you recall, so do recall -- keep, 11 

go back up on the second page.  I apologize. 12 

 MR. MORRISSEY:  One more down?  Yeah, all right. 13 

 MR. FITZGERALD:  One down.  One down please.  Thank you. 14 

 MR. MORRISSEY:  There you go. 15 

Q. BY MR. FITZGERALD:  Okay.  So then you also mentioned 16 

that you recall collecting the card for Mr. Frayne as well  17 

at the hotel?  And then the card on the right, which is from 18 

Mr. Darvalics, it appears to be a duplicate; is that correct? 19 

A. Yeah.  Yeah, that looks like a duplicate, yeah. 20 

 MR. FITZGERALD:  That's all right.  Would you scroll 21 

down to the third, please, Mr. Morrissey?  Okay. 22 

Q. BY MR. FITZGERALD:   And so this is two more.  Well, do 23 

you recognize these documents, Mr. Jacobs? 24 

A. Yes, those are cards.  If it was the meeting at the 25 
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hotel, those and those dates that's, those were filled out by 1 

the members. 2 

Q. Okay.  Do you recognize, so these are two more cards 3 

that you collected at the hotel, correct? 4 

A. Yep, probably looks like it because the dates and stuff, 5 

yeah.  They had to be at the hotel because you couldn't put 6 

the, if they were collected on another day, then the date 7 

would, to me the date would be different. 8 

 MR. FITZGERALD:  Okay.  All right.  So would you, would 9 

you scroll down a little bit further Mr. Morrissey, please?  10 

Okay. 11 

Q. BY MR. FITZGERALD:  And these two, you don't see 12 

anything in the checkoff authorization and assignment for 13 

those two cards? 14 

A. No, sir. 15 

 MR. FITZGERALD:  Okay.  Would you continue to scroll 16 

down, please, Mr. Morrissey?  Okay.  I think that looks like, 17 

if you can scroll back up, that looks like the end of that 18 

exhibit. 19 

Q. BY MR. FITZGERALD:  In reviewing these cards, do you 20 

recall more specifically how many cards you collected at the 21 

hotel in this time, at that time? 22 

A. I think you have a total of five different, five 23 

different cards, too, one being the double, duplicate.  So 24 

there's -- 25 
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Q. Okay. 1 

A. That would make -- 2 

Q. So we -- 3 

A. -- about five people. 4 

Q. Five cards.  So you, you said when you testified it was 5 

four or five.  And in your recollection is now that it's five 6 

cards that you signed, had signed up at the hotel? 7 

A. Well this is, if you go, there's six cards total that 8 

you showed me and one's a duplicate if I'm not mistaken, 9 

correct? 10 

Q. It appears to be, but I'm asking what your thoughts are. 11 

A. No.  I'm just saying, so I just, so that would be five 12 

people signed cards at the hotel. 13 

Q. Okay.  So when you said, my question is again, so when 14 

you previously testified four or five, do you recall now that 15 

it was five? 16 

A. Yeah, I would say five. 17 

 MR. FITZGERALD:  Okay.  All right.  Mr. Morrissey, would 18 

you please sort of scroll up on the top half of one of these 19 

cards and maybe try and blow it up a bit more? 20 

 MR. MORRISSEY:  Sure.  Any particular one? 21 

 MR. FITZGERALD:  No.  I don't believe so. 22 

 MR. MORRISSEY:  All right.  Where do you need me to be? 23 

 MR. FITZGERALD:  If you go to the top half.  Keep going 24 

above to the language.  25 
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 MR. MORRISSEY:  That good? 1 

 MR. FITZGERALD:  That's great.  Thank you. 2 

Q. BY MR. FITZGERALD:  Mr. Jacobs, you had testified 3 

earlier that there were at times two separate cards that you 4 

have individuals sign during an organizing process; is that 5 

correct?  Do you recall that? 6 

A. Yes. 7 

Q. Okay.  And is this form one of the cards that you would 8 

have individuals sign as part of the organizing process? 9 

A. Yes, if I didn't have like an applicant, another 10 

different card, there's a another card, but if I didn't have 11 

them I would use this because this is just initial to kick 12 

off to get information of the people wanting a union.  You 13 

know, I need your names and their information. 14 

Q. So is this card's essentially to show a demonstration of 15 

interest in being represented by the Teamsters; is that fair 16 

to say? 17 

A. Fair.  Yes, sir. 18 

Q. And then we can, do you recognize the, and you recognize 19 

this as the documents that you provided at the hotel, 20 

correct? 21 

A. Yes, sir. 22 

Q. Okay.  And then so employees, this is part of your 23 

normal process, employees would sign a card or these cards as 24 

showing an interest and then you would continue along through 25 
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the organizing process, correct? 1 

A. Yes, sir. 2 

Q. Okay.  Sometimes that would lead to an election, 3 

correct? 4 

A. Yes, sir. 5 

Q. And in other instances it could lead to a voluntary 6 

recognition by an employer; is that right? 7 

A. Yes, sir. 8 

Q. And then if a unit is certified, whether through 9 

voluntary recognition or through an election, you testified 10 

you'd go back and have a second meeting with employees, 11 

correct? 12 

A. Yes, sir, because these cards aren't really filled out 13 

properly. 14 

Q. Why aren't they filled out properly? 15 

A. Because this long one at the bottom, if you look, 16 

there's no signature, there's no Local 822 on there.  I 17 

normally write how much money they make.  Some of them can 18 

even have a beneficiary if they're married so that way our 19 

local has a $10,000 life insurance policy for anybody that is 20 

a member of Local 822.  I even sometimes write their hire 21 

date so, you know, you've got stuff on there.  So there'd be 22 

a lot more, a little bit more information.  The cards would 23 

be completely filled out by me.  I try to make sure they're 24 

completely filled out. 25 
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 MR. FITZGERALD:  Okay.  So Mr. Morrissey, would you 1 

scroll down to the bottom half of this card? 2 

Q. BY MR. FITZGERALD:   I believe Mr. Jacobs, you were 3 

referring to this.  Is this the second half of the card that 4 

you were referring to just a minute ago in testimony? 5 

A. Yeah.  We have the member print their name and Local 822 6 

would go in.  They'd have to sign it, their Social, date and 7 

address would be put in again. 8 

Q. Okay.  And so the top half of the card, if I understand 9 

your testimony correctly, the top half of the card is an 10 

employee demonstrating interest in being organized by the 11 

Teamsters and becoming a part of Teamsters, correct? 12 

A. Correct. 13 

Q. And then after, Teamsters become recognized, again, 14 

whether it's -- become certified, whether it's through 15 

voluntary recognition or through an election with the NLRB, 16 

you come back and you have this second portion fill out; is 17 

that correct? 18 

A. No.  I bring a whole new different card, a new card and 19 

I have them fill it out.  This one is just for that purpose 20 

only.  I bring brand-new cards. 21 

Q. Okay.  So you have a second card at this.  It's the same 22 

card but just a second copy of it? 23 

A. It's the same card without any writing on it and it's 24 

filled out again, and this time it's filled out down below 25 
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and I put their money amount of up there.  It's all filled 1 

out, like this card doesn't even exist anymore.  That was 2 

just the purpose to get them to be a bargaining unit.  Now 3 

the card I'm bringing, the second wave is to have the member 4 

fill it out so that it could be sent off to the company for 5 

dues checkoff, to the IBT as initiating them as a legal 6 

member of the IBT in Local 822. 7 

Q. Okay.  So just I can be clear, you used the same type of 8 

card twice, right, at different times, correct? 9 

A. Yes, sir. 10 

Q. So this card is one which appears to be signed by, so 11 

what we're viewing on the screen, which appears to be a 12 

signature of John Page, if I can read that correctly.  It's 13 

signed by Mr. Page as a demonstration of him becoming 14 

interested in the, being represented by the Teamsters.  And 15 

you, as a Teamsters business agent, used this card to seek 16 

certification of the bargaining unit by either the employer 17 

or through the NLRB election process, correct? 18 

A. Yes, sir. 19 

Q. Okay.  Thank you.  And then, and at this point, at the 20 

time this Mr. Page signed this card, he is not a union 21 

member, correct? 22 

A. Correct. 23 

Q. Okay.  At least he's not a Local 822 member, correct? 24 

A. Correct. 25 
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Q. Okay.  And it's possible for IBT members to transfer to 1 

local units, right? 2 

A. Yes, sir. 3 

Q. Okay.  So he could be a union member.  He could be a 4 

Teamsters member and he could just be seeking.  He could be 5 

interested in transferring to 822.  Correct? 6 

A. Yes, sir. 7 

Q. Okay.  So we saw the card earlier, I think it was a 8 

Mr. Darvalics that was a member, at some point had been a 9 

member of 560.  He could have been applying and interested in 10 

transferring to 822.  Correct? 11 

A. Correct.  To elaborate on other locals, if you belong to 12 

another local -- see, a lot of locals have really high 13 

initiation fees and we used to have like $100 initiation fee.  14 

Now, it's only like $15 unless it's changed since I left.  15 

But if you belong to another local, you do not pay -- the 16 

reason we ask if you belong to another local, that if you 17 

join our local and you already paid an initiation fee at 18 

another local, you don't pay it again.  So that's why we seek 19 

that information on the cards and to know where you came. 20 

Q. Okay.  But there's, just to be clear, there is a process 21 

by which you can transfer locals; is that right? 22 

A. Yes, sir. 23 

Q. Okay.  And is that process dictated by the International 24 

or by Local 822? 25 
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A. International has all kind of guidelines.  We have to 1 

follow the International guidelines because you can work, 2 

like in our local, you can work at two different buildings 3 

affiliated with our local if they're two shifts.  And you can 4 

sign cards, if you work at, for instance we have an employee 5 

that worked at Gwaltney Smithfield.  It's the name that's 6 

changed and UPS being both signed cards at both places and 7 

paying dues at both places.  They only paid one initiation 8 

fee but they belong to Local 822 at both of those sites. 9 

Q. All right.  So the Teamsters permit members to be part 10 

of multiple bargaining units at the same time? 11 

A. In our local. 12 

Q. In your local?  Do you, do you know about -- 13 

A. In our local. 14 

Q. -- other locals? 15 

A. Yeah.  In our local that we represent.  You couldn't, 16 

for instance you couldn't work at JCPenney if it belonged to 17 

another local and then you worked at UPS that belonged to our 18 

local, you would pay dues at our local, but you wouldn't, we 19 

wouldn't collect the dues at the JCPenney.  As people that 20 

have worked at different companies and they're affiliated 21 

with another local, they pay dues to that local, but if they 22 

belong to our local, they pay dues to our local. 23 

Q. Okay.  So just to be clear I mean, that yes, they could 24 

be members and work in different locations and be members of 25 
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two different locals, but they would not be both paying dues 1 

to Local 822.  You pay dues to the local which represents the 2 

unit in which you work.  Correct? 3 

A. Correct. 4 

Q. Okay.  All right. 5 

A. Sorry to say it right. 6 

Q. No, no, no.  I'm just trying to make sure I understand 7 

what your answer was.  Thank you.  I want to talk a bit about 8 

your initial meeting.  You said the kickoff meeting that you 9 

had with respect to H&M employees. 10 

A. Yes, sir. 11 

Q. And you said it was at a hotel, right? 12 

A. Yes, sir. 13 

Q. And you said that, your recollection was that it was in 14 

a conference room, right? 15 

A. Yes.  I would say it would probably be the size of a 16 

normal room, meaning size-wise, a bed and a bathroom, but 17 

these are just like I would say 12 x 14.  This was two 12 x 18 

14s with a partition that opened up and so they had chairs 19 

lined up, if I'm not mistaken, two or three on one said and 20 

then an isle and then we had a table upfront and therefore we 21 

talked to the members.  So we weren't projecting to a large 22 

crowd.  I was told it was a small unit so there was no sense 23 

of getting a hall holding 1,000 people. 24 

Q. That makes sense.  Is that, is that your typical 25 
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process? 1 

A. Yes, sir. 2 

Q. Okay.  Do you -- 3 

A. Unless we're meeting them at the union hall.  You know, 4 

but that sometime is not feasible. 5 

Q. Okay.  Do you know that you followed that typical 6 

process here?  Do you specifically recall that you had a 7 

meeting in a, in a conference room?  Or do you just believe 8 

that you did because that's your typical process? 9 

A. That's a typical process.  I believe we met at the 10 

hotel, my best recollection is that we met at a hotel.  I 11 

don't think it was at the union hall because some of these 12 

guys had to leave right after that.  The meeting couldn't be 13 

that long because they had to leave from there and go to 14 

work.  So we couldn't, we didn't want to have it so far away 15 

that any kind of traffic or tunnels would hinder them from 16 

going to work and I mean maybe getting fired for attendance. 17 

Q. Okay.  And so just to kind of to follow up.  So that's 18 

your normal process.  You believe it was at a hotel, but it 19 

doesn't sound like you have any specific recollection of 20 

where in that hotel that you actually met.  Is that true? 21 

A. My best recollection is it was on the first floor as you 22 

come in, down a hallway to the left, close to where they have 23 

like a, what do you call it, the breakfast and stuff.  And so 24 

it was not a big, it was not a big area. 25 
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Q. Was it the breakfast area or was it a conference room? 1 

A. Conference room but it was off the breakfast area.  2 

It's, basically a conference room.  It's a room that has two 3 

access doors entering it.  Yeah, that's it. 4 

Q. Okay. 5 

A. It's not fancy. 6 

Q. No, I understand.  I'm just trying to under, get a 7 

picture of.  Were employees eating breakfast at the time that 8 

you met with them? 9 

A. No, sir.  They weren't part of the hotel stay unless 10 

they were.  But as far as I know they weren't.  They came in 11 

just for the meeting and left. 12 

Q. You had testified earlier that you were aware that there 13 

was some contact with, between, I should say between 14 

President Wright and H&M.  Do you recall saying that? 15 

A. Yes. 16 

Q. How did you know that that contact occurred? 17 

A. Because he was going on travel and meeting the company.  18 

Because he'd always inform me because he was on a lot of 19 

committees as well as Johnny, but James would personally tell 20 

me say, look, I'm going to be gone next week, to go help, you 21 

know, negotiate this contract with H&M or whoever.  Make sure 22 

you go by, he'd give me instructions, make sure you go by 23 

this building, this building, handle this, this for me.  24 

Anything that goes on, you know, let's say, if it's real hot 25 
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give me a call.  If not, I'll see you when I get back.  So I 1 

tried to make sure I handled things and not call him. 2 

Q. Okay.  So that's his, that's his typical process for 3 

when he was otherwise engaged.  Is that fair to say? 4 

A. Yes, sir. 5 

Q. Okay.  So how did you know, specifically with respect to 6 

H&M, how did you know he was having contact with them? 7 

A. He would, he told me because he would tell me if he was 8 

gone on travel, where he was going to meet.  So therefore I 9 

knew if he was going to do something like that, I would try 10 

not to bother him because I know how negotiations are.  You 11 

don't need to be bothered while you're doing negotiations. 12 

Q. Did he tell you he was traveling for H&M negotiations? 13 

A. A lot of times, yes, sir. 14 

Q. Okay.  How many times did he tell you that? 15 

A. I recollect at least two to three times he was going up 16 

there. 17 

Q. Where is up there? 18 

A. Chicago.  I'm pretty sure it's Chicago as the base.  19 

There's also another company at around the same time we were 20 

organizing, a trash collector, which he was meeting them so 21 

between that and going to panels and stuff, and, the national 22 

and the Atlantic, negotiations with UPS.  He was flying a 23 

lot.  So he would fill me in on where he was going because I, 24 

you know, I was staying back taken care of, basically taking 25 
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care of the local. 1 

Q. Okay.  So he was traveling a lot for a number of 2 

different reasons, right? 3 

A. Yes. 4 

Q. And then this was around the time that H&M, that he was 5 

engaged in negotiations with H&M.  Is that right? 6 

A. Yes, sir. 7 

Q. Do you know specifically that any of those trips were 8 

actually for H&M negotiations? 9 

A. The ones that he went to go talk to H&M, he told me.  He 10 

told me basically everywhere he was going, but just so the 11 

fact that the status of where he was going I would know like, 12 

hey, there'd be really important -- if I'd make a call out to 13 

him or if he's going to a UPS panel or something like that 14 

I'd know there'd be breaks.  And he would call me and say 15 

hey, I would say you call me when you get free because I have 16 

no idea because sometimes it's time differences, you know, 17 

out in California and stuff where he'd be going.  There's 18 

different time zones, so he would call me and say, how's 19 

everything going, I said fine or he said, did you go by this 20 

building, that building?  Yeah, no problems.  Things are good 21 

and we could communicate. 22 

Q. And isn't it possible that he was handling negotiations 23 

with H&M and also traveling for other reasons at the same 24 

time? 25 
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A. Yes, sir. 1 

Q. Okay.  During your time with -- no, strike that.  With 2 

respect to the negotiations, you testified previously that 3 

you knew that there were some issues about wages that were 4 

being addressed.  Do you recall saying that? 5 

A. Yes.  Not typically at the negotiating table, but after 6 

they came back with a contract there was some issues with the 7 

timing frame of mainly the clerks, I guess the checkers 8 

checking the semis in with the loads, their pay.  And that 9 

was something that he would contact H&M and have 10 

conversations with them and try to work it out.  I would just 11 

bring to him that there's an issue, there's a pay issue and 12 

these guys say they're not getting what's in here.  And, you 13 

know, that's, that's an issue.  And he's, okay, I got it and 14 

he would handle that from that point. 15 

Q. So that that wage issue for the checkers, that arised in 16 

negotiations or after a contract was signed as a potential 17 

issue to -- in the administration of the contract? 18 

A. Right.  After the contract was signed that was basically 19 

probably clarification and stuff like that.  But that was the 20 

contract was signed because I couldn't have gone and had 21 

people sign the second wave of cards and start collecting 22 

dues from them if there was no contract. 23 

Q. Okay.  Because you can't be a member of Local 822 unless 24 

you have a certified union and a contract, right? 25 
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A. Correct. 1 

Q. Okay.  Other than the conversations that you testified 2 

about with Tony at the yard, did you ever have, do you ever 3 

recall having conversations or discussions or communication 4 

with any manager at H&M? 5 

A. There was another gentleman, I forget I his name that 6 

came in after Tony, but not outside there.  I don't recall 7 

talking to anybody up because that was all being handled by 8 

James at that point. 9 

Q. Okay.  So any conversations or communication between 10 

individuals before recognition occurred between Local 822 and 11 

H&M was not handled by you, right? 12 

A. No, sir. 13 

 MR. FITZGERALD:  Okay.  I don't have any further 14 

questions. 15 

 JUDGE STECKLER:  General Counsel, any redirect? 16 

 MS. DUVALL:  Yes.  I have a few follow ups. 17 

REDIRECT EXAMINATION 18 

Q. BY MS. DUVALL:  Mr. Jacobs, you were asked I believe 19 

during Her Honor's questions to you about whether or not 20 

there were any H&M managers present at the time for the hotel 21 

meeting or the other meeting where the different cards were 22 

signed.  Have you actually met Charles Connors? 23 

A. Of management, no.  Uh-uh. 24 

Q. Would you recognize him? 25 
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A. Honestly, no.  But I know if there was somebody from 1 

management at the kickoff meeting, I know Johnny would have 2 

known.  And I didn't know.  There was nobody that snuck in 3 

that was affiliated with the company at that meeting. 4 

Q. Okay.  So just to be clear, you were relying on Johnny 5 

to tell you whether or not there were any managers present at 6 

that kickoff meeting? 7 

A. Correct. 8 

Q. All right.  And have you heard of Jesse DeGroot? 9 

A. Not really.  I'm sorry.  It's been over two-something 10 

years.  I don't remember that name. 11 

Q. Fine.  Do you know if you ever met somebody named Jesse 12 

DeGroot? 13 

A. I don't recall. 14 

Q. Okay.  Do you know if you'd recognize Mr. DeGroot? 15 

A. If he was a worker there, maybe, but I'm not quite sure.  16 

I deal with so many people.  It'd have to be somebody I'd go 17 

there and recognize them, you know.  If they're in street 18 

clothes and stuff they could walk right by me and I wouldn't 19 

even know them. 20 

Q. When you were looking at GC Exhibit 25 and Her Honor was 21 

asking you questions about Mr. Darvalics' card, you used some 22 

terms like he was probably going to transfer, he might have 23 

left or was laid off by 560, and it might have been his 24 

parents' address on the card.  Do you actually know any of 25 
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that for sure? 1 

A. No.  But normally if people are signing the cards at the 2 

kickoff they're coming down here to work.  It's not uncommon 3 

from somebody to be from another state and another local, 4 

coming down here and working at a -- trying to get into one 5 

of these facilities that we're trying to organize or that we 6 

already have organized and that are bargaining units.  That's 7 

not an uncommon thing.  We have people transfer all the time 8 

to our local. 9 

Q. But with respect to Mr. Darvalics, do you actually know, 10 

did he ever tell you that he was going to be transferring? 11 

A. No.  I took it that he was, he's signing the card that 12 

he worked at a place and his, you know, he's working down 13 

here -- 14 

Q. Sorry.  I don't want to interrupt you.  But I'm not 15 

asking you to speculate.  I'm asking whether or not you were 16 

actually told that by Mr. Darvalics? 17 

A. I don't recall.  No. 18 

Q. Okay.  Now, you had pointed out the date January 17th, 19 

2019 on these cards and you were asking if that was date of 20 

the hotel meeting.  Do you know for sure that, that was the 21 

date of the hotel meeting or are you relying on the fact that 22 

that's the date on the cards? 23 

A. That's the date on the cards.  So I'm relying that that 24 

date on the cards and if there's a receipt for the hotel, 25 
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then that's, that happened.  I'm not going to deny that, if I 1 

got a receipt for the hotel and those are the card dates, 2 

then those are the cards that are affiliated with that. 3 

Q. Okay.  So one of the things you have not been shown or 4 

at least not during this testimony is a receipt for the 5 

hotel.  Did you actually review a receipt for the hotel in 6 

preparation of your testimony today? 7 

A. No. 8 

Q. Do you know sitting here today if there was a receipt 9 

for the hotel?  Can you say that for certain? 10 

A. No. 11 

Q. Okay.  You talked a bit about transferring between -- 12 

you said that individuals might have been trying to transfer 13 

between the local unions.  How does the transfer process 14 

work?  Are there actual documents that you filled out when 15 

you want to transfer between a local union? 16 

A. Yeah, we have JC-83, which handles -- Local 822 pays 17 

dues to JC-83 and pays dues to the IBT.  So if I was going to 18 

transfer say up to New Jersey, I would have to contact my 19 

local.  My local would contact JC-83.  JC-83 then would in 20 

turn contact New Jersey's local, New Jersey's fund, so 21 

therefore I'm going to start now paying dues to New Jersey 22 

and not Local 822, and so it's, everything especially if it's 23 

with the same kind of company and my benefits and stuff have 24 

to, you know, everything has to go with something or be 25 
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shutoff.  If its another pension fund, okay, I'm locked into 1 

everything I earned at JC-83, now I'm starting into a new 2 

pension so I've got to have records of if I got vested at JC-3 

83, I keep those records and I'm going to be now, I've got to 4 

work over five years or so if that's the protocol for New 5 

Jerseys fund that I, you know, you're going to start another 6 

pension.  So there is not just like you just go up there sign 7 

a card and that's it.  It's got to be carried.  There's a 8 

process. 9 

Q. Okay.  So just to be clear that what I'm hearing from 10 

you is there's a process and there's paperwork that gets 11 

filled out when you want to be, when you want to transfer 12 

your local union. 13 

A. Yes, ma'am. 14 

Q. Do you know for the five cards that you reviewed this 15 

morning do you know with any of those sitting here today, do 16 

you personally know if any of those individuals filled out 17 

cards to transfer to Local 822? 18 

A. I do not. 19 

Q. Okay.  Does Local 822 have a presence in New Jersey? 20 

A. No. 21 

Q. Does Local 822 have a presence in Illinois? 22 

A. No. 23 

Q. Okay. 24 

A. We are subject to our jurisdiction. 25 
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Q. And what is that jurisdiction? 1 

A. Our jurisdiction I think goes almost to Emporia.  It 2 

handles Chesapeake, Suffolk, Newport News, Williamsburg.  We 3 

could up to, I think in Gloucester, but we haven't actually - 4 

-- there's actually bylaws and stuff that shows our 5 

jurisdiction.  Like once you come into North Carolina or go 6 

to West Virginia, it's like this.  We, you know, our 7 

boundaries only go so far, that means we can only organize 8 

and stuff to a certain limit around close to our local. 9 

Q. Okay.  And just so I'm clear, so those areas you 10 

mentioned, are those all areas for 822 all in Virginia? 11 

A. Yes, but not just for Local 822.  There's other locals 12 

that have jurisdictions too.  Like you've got people at the 13 

ports. 14 

Q. Right. 15 

A. And I -- 16 

Q. Right.  Sorry.  I'm not asking you to go into other 17 

individual units' jurisdictions.  I'm asking just for 822 for 18 

now, the entirety of the jurisdiction is located within the 19 

state of Virginia? 20 

A. Yes, ma'am. 21 

Q. Okay.  All right.  I'm going to show you a document the 22 

screen.  For a reference this is GC-51, GC Exhibit 51.  Can 23 

you see this document? 24 

A. Okay.  I can now.  Yes, ma'am. 25 
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Q. Okay.  All right.  So you talked a bit about cards being 1 

signed a second time. 2 

A. Yes, ma'am. 3 

Q. I want to scroll through just this first page initially.  4 

And is this one of the cards you were referring to? 5 

A. Yes.  And I can see my handwriting on that card.  The 6 

822 is me.  If you come down it says H&M 2/1/19.  That was 7 

done by me.  The 1710 Atlantic Ave, Chesapeake, Virginia, 8 

Local 822.  Probably put his Social and I put his date of 9 

birth in there.  Has this member ever belonged to Teamsters 10 

local union?  Then no.  The date again.  The employee 11 

actually signed it then down below I printed his name, 822.  12 

The employee signed it again and I filled out the rest of the 13 

card.  That's my handwriting. 14 

Q. That's your handwriting? 15 

A. Yes, ma'am. 16 

Q. And I'm going to scroll down to the next page, which is 17 

page, GC Page 422. 18 

A. Right. 19 

Q. Is this another one of the cards? 20 

A. Yes, that could be my handwriting there.  It looks like 21 

the top part is him.  The address of just the company and the 22 

$15 initiation fee, Local 822, and he's got his birth date, 23 

Social, the date it looks like him and along with his 24 

signature.  And if you go down below, I probably wrote his, 25 
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that looks like my writing his name in and 822.  He signed 1 

it.  Again he dated and it has his Social and then that part 2 

down below, it looks like that was done by me. 3 

Q. Okay.  And you say it looks like it was done by you.  Do 4 

you actually recall signing up Mr. Bollyard? 5 

A. Yes.  I mean that's my handwriting, so I have, I'd 6 

have -- 7 

Q. You recognize it's your handwriting? 8 

A. Yes, ma'am.  Yes, ma'am. 9 

Q. Okay.  And I'm going to scroll down to the next page. 10 

A. That's my handwriting, 822 and that's my handwriting 11 

with his name, information.  He signed it and that was done 12 

3/11 and that card was signed by him and it looks like the 13 

remaining of the card was all filled out by me. 14 

Q. Okay.  And then I'm going to scroll down to GC Page 424.  15 

Do you recognize this document as well? 16 

A. Yes. 17 

Q. Okay.  Is your handwriting on this document as well? 18 

A. Yes, ma'am. 19 

Q. Okay.  But this signature was, just to confirm -- 20 

A. Yeah.  Not me.  I don't sign nobody's, as you see, the 21 

signature above, the signature of applicant he did not sign 22 

that and I didn't catch it.  And that, so that's why that, 23 

it's an X but it's not, it's not signed.  You see I always 24 

put an X where they've got to sign.  So -- 25 



1550 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.  And I'll scroll down to GC Page 425.  And is your 1 

handwriting on this document as well? 2 

A. Yes, ma'am, except the signature. 3 

Q. Okay.  And I'm going to scroll down to GC Page 426.  Is 4 

your handwriting on this document? 5 

A. No.  I don't see.  If you go down farther?  I've got 6 

822.  As you see, I've got a, it's blue.  So that was filled 7 

out by the member. 8 

Q. The blue was filled out by the member? 9 

A. No, the 822 is me.  The card was filled out by the 10 

member. 11 

Q. What about the part above it where it says initiation 12 

paid zero waived.  Is that filled out by you or the member? 13 

A. That would be, well go back up to 820.  Let me see the 14 

other 2, 822.  Okay.  That might have been filled out by, it 15 

don't, I don't write the 822 like that so that might have 16 

been turned in or collected by James.  It could have been 17 

turned in and collected by James or somebody or sent to the 18 

hall.  I don't even see a date on that. 19 

Q. Okay. 20 

A. Yeah.  I don't even see a date.  So that might have been 21 

one that got collected after, with some of the initial five.  22 

I don't even see a date on it. 23 

Q. Okay. 24 

A. Yeah.  If it, if it was me turning it in, I don't mean 25 
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to interrupt you.  If it was me turning it in, there are no 1 

blank spaces, unless it's a signature because I can't, I'm 2 

not going to force somebody to sign everything.  I mean you 3 

sign it.  You sign it.  If you don't, you don't. 4 

Q. Okay.  So then I'm going to go down to, go down to GC 5 

Page 427.  Do you have any handwriting on this document? 6 

A. Yeah.  The 822 is me.  The top part is me.  If you go 7 

down a little further, that's the employee's signature.  That 8 

I printed the employee's name, 822.  The employee signed it 9 

and if you go down further, yeah, that was all me. 10 

Q. Okay.  I'm going to scroll down to GC Page 428. 11 

A. And that's me, 822 up at the top.  H&M, that part, the 12 

up above part is by the employee.  The signature is by the 13 

employee, and everything you see in the blue was me.  The 14 

black is the employee. 15 

Q. And I'll just scroll down to GC Page 429. 16 

A. The blue is me and the black -- the darker blue is the 17 

employee.  The light blue is me, where you see the H&M, 1710 18 

Atlantic Ave, that color, that's my pen that day. 19 

Q. And I'm going to scroll down to GC Page 430. 20 

A. 822 is me.  The yeah, the darker blue is by the 21 

employee.  The lighter blue is done by me.  Where it says 22 

from another local, the no, that's done by the employee.  23 

With that part, the name and stuff me.  The signature is by 24 

the employee.  And the rest of that card is done by me. 25 
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Q. Scroll down to GC Page 431. 1 

A. 822 is me.  All that, the top part looks like me.  The 2 

employee signed with my pen.  The employee's date 8/2/28, 3 

that was written in probably by the employee.  I gave him the 4 

card to look at everything is signed, it looks like my 5 

handwriting except his signature. 6 

Q. Okay.  And scroll down to page, GC Page 432. 7 

A. 822 is me.  It looks like the top part.  Everything 8 

looks like me except the signatures. 9 

Q. Okay.  And I'm going to scroll down to GC Page 433. 10 

A. 822 is me.  There it looks like everything is there is 11 

me except the, if you go down to the signature, except the 12 

signature and date is done by the employee.  The signature 13 

and date by the employee. 14 

Q. All right.  I'm going to scroll on to GC Page 434. 15 

A. Okay.  822 is not my signature.  That might have been 16 

done when I turned it in.  Dee could have wrote that, but 17 

this is all done by the employee.  It looks like all the 18 

employee's handwriting. 19 

Q. And I'll just scroll on to GC Page 435. 20 

A. 822 is done probably by Dee turning it.  H&M 21 

International, that was done by probably Dee.  The above part 22 

and the date by the employee who signed all those. 23 

Q. Scroll down to GC Page 436. 24 

A. 822 is me.  The $16.75 an hour is me.  It looks like I 25 
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filled out the card.  They signed it. 1 

Q. So the part at the top you just mentioned the $16.75, is 2 

that what you were talking about writing somebody's hourly 3 

rate on a card? 4 

A. Yes.  Yeah. 5 

Q. I'm going to scroll down to GC Page 437. 6 

A. It looks like 822, the local is done.  It looks like the 7 

employee filled that card out. 8 

Q. And GC Page 438. 9 

A. This looks like the employee filled.  Yeah, I don't 10 

think my writing is, this looks like the employee filled it 11 

out. 12 

Q. And GC Page 439. 13 

A. That looks like the employee filled it all out. 14 

Q. Were you still going to the yard?  This looks like it 15 

was in September of 2019.  Were you still going to the yard 16 

at that point or had you then turned the yard over to a 17 

different business agent? 18 

A. September 24, 2019?  September, October.  September.  19 

That September '19, that might -- probably Johnny.  That way, 20 

I wasn't going there.  I left the local, I went on vacation, 21 

I would say it was the beginning of, close to the beginning 22 

of August of 2019 and I never went back. 23 

Q. So then I'm going to scroll down to the GC Page 440. 24 

A. That's my, I put in now, 822 is me, the blue, the H&M is 25 
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me.  And again you see the blue is me, the black is the 1 

employee. 2 

Q. So these cards that we just went over, GC Exhibit 51.  3 

Are those the cards that just, we were talking about before 4 

about after Teamsters 822 was recognized or were gathered? 5 

A. Yes, ma'am. 6 

Q. I've stopped sharing that.  You should be able to see me 7 

again now.  Okay.  You mentioned that there was somebody else 8 

besides Tony that you had met at the yard that was in 9 

management.  Was this -- 10 

A. Yes. 11 

Q. -- that was a manager after Tony passed away?  I know 12 

you mentioned he passed away. 13 

A. Yes, ma'am. 14 

Q. Okay.  And that person, do you, would you recognize his 15 

name if I told it to you? 16 

A. I might.  He was kind of heavy set African American 17 

individual. 18 

Q. Does the name -- does the name Leander Barrow sound 19 

familiar to you? 20 

A. That does sound familiar.  I met him about, if that's 21 

the individual, about at least four or five times. 22 

Q. And where did you meet him? 23 

A. At H&M in the office.  They've got a little building 24 

where the trucks come in on either, leaving and coming in 25 
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right there.  And his office is actually in that building 1 

along with the office administrator. 2 

 MS. DUVALL:  I have no further questions, Your Honor. 3 

 JUDGE STECKLER:  Okay.  Mr. Esders, do you have any 4 

questions? 5 

 MR. ESDERS:  I do not. 6 

 JUDGE STECKLER:  Mr. Fitzgerald? 7 

 MR. FITZGERALD:  No, Your Honor. 8 

 JUDGE STECKLER:  Okay.  Mr. Jacobs, you're about to be 9 

excused as a witness.  Because this trial is ongoing please 10 

do not discuss your testimony with anyone until after it is 11 

over which probably will be at some point in the near term.  12 

Thank you for your time and patience with us today.  And you 13 

may hang up on us. 14 

 THE WITNESS:  Okay.  You all have a safe, be safe. 15 

 JUDGE STECKLER:  Thank you.  Bye bye. 16 

 THE WITNESS:  Bye. 17 

(Witness excused.)  18 

 JUDGE STECKLER:  All right.  It is 12, almost 12:10.  19 

General Counsel, do you have another witness in the waiting 20 

room or do you need to get one or do you want to take lunch 21 

at this point? 22 

 MS. DUVALL:  No.  Our next witness would be, we are 23 

going to call Juanita Williams.  So I think if Respondent 24 

agrees, it would make sense to take lunch and then when we 25 
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come back have her, you know, if she's able to log in at that 1 

time. 2 

 JUDGE STECKLER:  Okay.  How long do you want for lunch 3 

today? 4 

 MS. DUVALL:  I think 30 to 45 minutes would be fine. 5 

 MR. ESDERS:  Your Honor, Mr. Esders, I mean I would say 6 

45 at least.  We want to make sure that we can get over some 7 

of the issues that we talked, some stipulations we talked 8 

about on our breakout call so we can maybe even an hour so we 9 

can meet in the middle on those if we need to have a further 10 

discussion. 11 

 JUDGE STECKLER:  Okay.  We will go for, I'll tell you 12 

what, we'll go for 45 and then we'll at least check in and 13 

we'll see if you need more time.  Okay. 14 

 MR. ESDERS:  Okay. 15 

 JUDGE STECKLER:  And we'll get Ms. Williams on the 16 

phone.  And we'll go off the record, please. 17 

(Whereupon, at 12:09 p.m., a lunch recess was taken.) 18 

  19 

 20 

 21 

 22 

 23 

 24 

 25 
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A F T E R N O O N  S E S S I O N 1 

(Time Noted:  1:17 p.m.) 2 

 JUDGE STECKLER:  We'll go back on the record, please. 3 

 JUDGE STECKLER:  Ms. Williams, are you there?  I told 4 

her she can get up and walk around.  Well, apparently 5 

Ms. Williams is not there. 6 

 THE WITNESS:  I am here.  I'm trying to -- 7 

 JUDGE STECKLER:  Then you're okay.  Okay.  We need to 8 

get the camera on you so we can -- 9 

 THE WITNESS:  Let me see where -- 10 

 JUDGE STECKLER:  Let's go off the record for a moment 11 

while we get the technical difficulties straightened out. 12 

(Off the record at 1:17 p.m. to 1:20 p.m.) 13 

 JUDGE STECKLER:  Well go back on the record then, thank 14 

you. 15 

 General counsel is calling Juanita Williams, correct? 16 

 MS. DUVALL:  Yes, thank you. 17 

 JUDGE STECKLER:  Ms. Williams, I'm going to have you 18 

raise your right hand. 19 

(Whereupon, 20 

JUANITA WILLIAMS 21 

was called as a witness by and on behalf of the General 22 

Counsel and, after having been duly sworn, was examined and 23 

testified as follows:) 24 

 JUDGE STECKLER:  Please state your name and spell it for 25 
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the record. 1 

 THE WITNESS:  Juanita Williams, J-u-a-n-i-t-a, W-i-l-l-2 

i-a-m-s. 3 

 JUDGE STECKLER:  Ms. Williams because we're using Zoom 4 

technology I need to ask you a few preliminary questions.  Is 5 

there anybody else in the room with you today? 6 

 THE WITNESS:  No. 7 

 JUDGE STECKLER:  Do you have any notes in front of you 8 

or any documents? 9 

 THE WITNESS:  No. 10 

 JUDGE STECKLER:  Okay.  Have you spoken with anybody 11 

about the case prior to today's testimony? 12 

 THE WITNESS:  No. 13 

 JUDGE STECKLER:  Okay.  General Counsel, your witness 14 

then. 15 

 MS. EITZEN:  Thank you. 16 

DIRECT EXAMINATION 17 

Q. BY MS. EITZEN:  Ms. Williams, my name is Stephanie 18 

Eitzen and I'm an attorney at the National Labor Relations 19 

Board and I'm going to be asking you some questions now. 20 

A. Okay. 21 

Q. Ms. Williams, are you currently employed? 22 

A. Yes. 23 

Q. And who is your employer? 24 

A. H&M International Transportation. 25 
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Q. And where do you work for H&M at? 1 

A. I work at the Norfolk Southern Portlock yard in 2 

Chesapeake, 1710 Atlantic Avenue. 3 

Q. And when did you begin working for H&M at the Norfolk 4 

southern yard. 5 

A. January 2019. 6 

Q. And do you remember what day in January? 7 

A. The 23rd. 8 

Q. And what is your job title for H&M? 9 

A. Administrative assistant. 10 

Q. Now, before you worked for H&M who was your employer? 11 

A. ITS ConGlobal. 12 

Q. And what dates did you work for ITS? 13 

A. June 2018 through January of 2019. 14 

Q. And do you remember what date in January you, was your 15 

last day with ITS? 16 

A. The 22nd. 17 

Q. Okay.  And where did you work for ITS? 18 

A. The same location. 19 

Q. So the Norfolk Southern Yard? 20 

A. Yes. 21 

Q. And what was your job title at ITS? 22 

A. The same, administrative assistant. 23 

Q. And when you worked for ITS, who did you report to? 24 

A. Anthony Lee. 25 
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Q. And do you recall his job title at ITS? 1 

A. He was the terminal manager. 2 

Q. And how did your employment with ITS end? 3 

A. How do you mean? 4 

Q. Why did your employment with ITS end?  Did you quit or 5 

another reason? 6 

A. No, the contract was ending with them. 7 

Q. And when did you become aware that ITS's contract at the 8 

Norfolk Southern Yard was ending? 9 

A. I believe it was around September or October. 10 

Q. And would that have been in 2018 or -- 11 

A. 2018. 12 

Q. '18.  Okay.  And how did you become aware that the 13 

contract for ITS was ending? 14 

A. Dan Van Gosing our manager with ITS at the time told us 15 

and then he sent us a letter. 16 

Q. Okay.  And do you know how to spell Mr. Van Gosing name? 17 

A. Gosing.  It was V-a-n, G-o-s-i-n-g. 18 

Q. Thank you.  And you said he told us.  Who did he tell? 19 

A. The employees.  He came, he came to the terminal and he 20 

told us. 21 

Q. Okay.  And then you said there was also a letter? 22 

A. Yes.  And I guess a formal letter. 23 

Q. And was that letter something that you received 24 

personally or was it posted at the Norfolk Southern Yard? 25 
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A. Personally.  Everybody got one. 1 

Q. Okay. 2 

A. Because I didn't want to -- 3 

Q. And when did you become aware that H&M was going to be 4 

the new contractor at the Norfolk Southern Yard? 5 

A. Sometime in January. 6 

Q. Do you remember if it was before your last day of work 7 

at ITS?  Before January 22nd? 8 

A. Yes. 9 

Q. Do you remember about how much before the 22nd of 10 

January you found out that H&M would be the new contractor? 11 

A. I believe it was about, it was a couple of weeks prior.  12 

It was not too much before. 13 

Q. And who told you that H&M was going to be the new 14 

contractor? 15 

A. Anthony Lee. 16 

Q. When you worked for ITS at the Norfolk yard, was there 17 

any part of the yard where you kept your belongings, like a 18 

locker or a drawer? 19 

A. Mine was just in a drawer in my desk. 20 

Q. And when you stopped working for ITS on January 22nd, 21 

did you have to clear out that drawer, take out your 22 

belongings? 23 

A. No.  I didn't really, I didn't keep belongings here.  24 

Just a purse when I came in.  So it came with me every day.  25 
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And no, I mean no. 1 

Q. And then going back to when Anthony Lee, you said 2 

Anthony Lee notified you that H&M would be the new 3 

contractor? 4 

A. Yes. 5 

Q. What did he tell you? 6 

A. He just told me he found out who the new contractor was 7 

going to be. 8 

Q. And when did you know that you were going to be working 9 

for H&M at the Norfolk Southern Yard? 10 

A. When he told me. 11 

Q. Was it in that same conversation when he told you H&M 12 

would be the same contractor or was it a different 13 

conversation? 14 

A. It was the same conversation because I asked him if they 15 

were going to keep on an admin. 16 

Q. Okay.  And what did he say in response? 17 

A. He said yes. 18 

Q. And so on January 23rd, the first day with H&M, who, 19 

what time did you report to work at the Norfolk Southern 20 

Yard? 21 

A. I can't remember if it was 7 or 8 o'clock that morning. 22 

Q. Was that the time that you normally arrived at the yard 23 

or was there something different about that day? 24 

A. I came in a little earlier because it was a new 25 
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contract. 1 

Q. And why did you come in earlier on that day? 2 

A. To meet the manager. 3 

Q. Did you meet any representatives of H&M on that day, 4 

January 23rd? 5 

A. Yes. 6 

Q. And who did you meet? 7 

A. Jesse DeGroot and Chuck Connors. 8 

Q. And do you recall what Jesse DeGroot's title is with 9 

H&M? 10 

A. I think he was just a general manager.  I don't recall 11 

what his official title was. 12 

Q. And then at the time of January 23rd, 2019, what was 13 

Mr. Connor's title?  Do you recall? 14 

A. I just knew him as the owner of the company. 15 

Q. Now, had you met Jesse DeGroot before January 23rd? 16 

A. No. 17 

Q. Had you spoke to Jesse DeGroot on the telephone maybe 18 

before January 23rd? 19 

A. No. 20 

Q. Had you met Charles Connors before January 23rd? 21 

A. No. 22 

Q. Had you spoke to Charles Connors before January 23rd? 23 

A. No. 24 

Q. And as part of the hire process for H&M, did you 25 
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complete any paperwork to be hired? 1 

A. Just the standard job application. 2 

Q. And do you remember who gave you that job application 3 

for H&M? 4 

A. I don't remember, no. 5 

Q. Do you remember who you gave it to have you filled it 6 

out? 7 

A. No.  I might have just put in the pile with the rest for 8 

Jesse or Tony to look at, Anthony. 9 

Q. Do you remember when you filled out your employment 10 

application? 11 

A. That day, the January 23rd. 12 

Q. Okay.  And you said there was a pile.  What do you mean? 13 

A. I mean just, I don't remember exactly what happened.  I 14 

might have handed it to Tony or Jesse.  So and then they 15 

might have put it somewhere.  I didn't, I don't recall. 16 

Q. Okay.  And what was your job title for H&M when you were 17 

hired? 18 

A. Administrative assistant. 19 

Q. Okay.  When you were hired, did anyone tell you what 20 

your job duties would be as administrative assistant? 21 

A. No, not exactly. 22 

Q. Were you given any documents to describe what your 23 

duties would be as administrative assistant? 24 

A. No. 25 
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Q. And when you were hired by H&M did you receive any 1 

training? 2 

A. No. 3 

Q. Are there any other employees working at the Norfolk 4 

Southern Yard for H&M that have the same title as you, 5 

administrative assistant? 6 

A. No. 7 

Q. Do employees report to you? 8 

A. Not really, no.  No.  I would say not. 9 

Q. Well let me go back.  When I asked you if you had been 10 

told what your job duties would be, I think you said, not 11 

exactly? 12 

A. I guess it was just the same, that I would just do your 13 

standard administrative duties.  You know, they, I wasn't 14 

given any paperwork to do, except there's a box of I guess 15 

files that some, that another admin from another location put 16 

together for me to have for when we do hire employees. 17 

Q. Okay.  And the box of files, how did that get to the 18 

Norfolk Southern Yard?  Do you remember? 19 

A. I'm assuming Jesse brought it or Mr. Connors, I, it was 20 

there when I walked in. 21 

Q. Okay.  So you're not sure how but you saw it -- 22 

A. Yes. 23 

Q. -- on January 23rd?  Did you go through the box on 24 

January 23rd? 25 
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A. Briefly.  I just saw it was a bunch of folders, in file 1 

folders. 2 

Q. And what kind of documents were in that box? 3 

A. Nothing, there were no documents other than blank hiring 4 

packets and applications, blank applications. 5 

Q. What are your duties and responsibilities as 6 

administrative assistant at H&M? 7 

A. I handle the hours, you know, keep track of their hours.  8 

Put it in for payroll, just standard office duties.  If any, 9 

anything changes, then HR will bring to me and I will relay 10 

it to the employees.  To assist the terminal manager with 11 

emails with regarding, you know, what this is for, that side 12 

is for Norfolk Southern actually, answering emails to 13 

customers. 14 

Q. Can you -- 15 

 MR. MARCULEWICZ:  Your Honor -- I'm sorry.  I don't mean 16 

to interrupt.  Mr. Connor's is having a hard time connecting.  17 

And I'd like him to try to do that by phone.  He's connected 18 

here by laptop but he's trying to get away from the laptop 19 

and be connected by phone.  I don't know, Mr. Barham.  If you 20 

can disconnect, Mr. Connors and then he can dial back in.  Is 21 

that possible? 22 

 MR. BARHAM:  Sure.  And we've had, we've had a phone 23 

number a 201-phone number come briefly into the waiting room 24 

a couple of times.  That's him? 25 
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 MR. MARCULEWICZ:  That's him.  That's him.  He says he 1 

hears music so if you'd just let him that would be great. 2 

 JUDGE STECKLER:  Is it good music? 3 

 MR. MARCULEWICZ:  No.  It never is.  Come on.  But 4 

you'll remember it. 5 

 JUDGE STECKLER:  Okay.  Sorry for the interruption 6 

Ms. Williams. 7 

 MR. MARCULEWICZ:  Yeah.  My apologies. 8 

 JUDGE STECKLER:  Yeah, he's not quite there yet. 9 

 MR. MARCULEWICZ:  He's dialing in. 10 

 JUDGE STECKLER:  Okay.  And Mr. Barham has lost his 11 

audio feed.  He's telling us.  Let's go off the record for a 12 

moment while we fix all these things. 13 

(Off the record from 1:34 p.m. to 1:37 p.m.) 14 

 JUDGE STECKLER:  Back on the record please. 15 

 Thank you.  After a few technical difficulties, General 16 

Counsel you may continue questioning. 17 

 MS. EITZEN:  Thank you. 18 

Q. BY MS. EITZEN:  Ms. Williams, you were stating that 19 

there were emails that, I believe you said you respond to 20 

concerning Norfolk Southern; is that right? 21 

A. Yes. 22 

Q. And I just wanted to clarify is that Norfolk Southern 23 

Railway Company? 24 

A. Norfolk Southern Corporation. 25 
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Q. Corporation.  Okay.  And that's the entity that H&M has 1 

a contract with at the Norfolk Southern yard? 2 

A. Yes. 3 

Q. And what, to what extent are you responding to emails 4 

with Norfolk Southern? 5 

A. Someone might have questions about their containers or, 6 

you know, in gating, out gating, they might have issues with 7 

that.  So all our customer stuff will contact us about, you 8 

know, some inventory in the yard. 9 

Q. Is that, and now you're talking about the customer 10 

service for H&M or -- 11 

A. No, I'm sorry.  Customer service for Norfolk Southern 12 

because they have the entity, the shippers and the 13 

dispatchers and the brokers so they'll reach out to us and 14 

individual yards for whatever reason. 15 

Q. Okay.  And then before you respond to those emails do 16 

you check with somebody at H&M or you go ahead and respond to 17 

them? 18 

A. I go ahead and respond to them. 19 

Q. And you mentioned your duties include office duties.  20 

What are office duties? 21 

A. Ordering supplies, safety supplies, and invoices, 22 

billing, you know, our safety training and new hires, you 23 

know, processing the paperwork. 24 

Q. And with respect to the safety do you have any role in 25 
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the safety audits or safety meetings? 1 

A. No. 2 

Q. Okay.  So is it safety training then that you're -- 3 

A. Yeah.  When you, new hires they'll have training that 4 

they have to, training videos to watch that, you know, I have 5 

to get them, I do their -- 6 

Q. Okay.  And then is there documentation once they've 7 

completed watching those safety training videos? 8 

A. Yeah.  Yes. 9 

Q. Okay.  And then you mentioned you track the hours, the 10 

employee work hours?  Is that right? 11 

A. Yes, the sign in sheets and putting them into the 12 

payroll system. 13 

Q. Okay.  And who handles the payroll?  Is that at H&M or a 14 

different company? 15 

A. H&M uses ADP. 16 

Q. And what format is the payroll that you use to track?  17 

Is it like an Excel spreadsheet or is it some other document? 18 

A. Oh as far as -- I have created an Excel spreadsheet to 19 

keep track of the hours and then I put that into ADP each day 20 

and, you know, just make sure everything coincides. 21 

Q. And then you also mentioned that when HR will tell you 22 

certain things and then you relay that to the employees.  I 23 

wanted to make sure I understand what that means or what kind 24 

of things you would relay to the employees. 25 



1570 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Regarding any benefits changes or any, you know, 1 

anything like that.  If keeping track of employees' PTO or a 2 

new employee needs to make changes, then I process that 3 

through HR. 4 

Q. And how do you relay these communications to the 5 

employees? 6 

A. I, usually though, if it's, depending on what it is, you 7 

know, I'll print it out and then post it or I will tell the 8 

employees. 9 

Q. And then you mentioned new hires.  What role do you have 10 

with respect to new hires? 11 

A. I may set up an appointment for an interview or and, you 12 

know, get paperwork ready if they're hired for them, you 13 

know, for them to fill out for the company.  Doing the 14 

background checks, also. 15 

Q. Okay.  What is the, if you explain to me what, how the 16 

hiring process works, what is the first step? 17 

A. The first step, once they're approved for a hire, I will 18 

usually get a copy of their license and Social Security card 19 

and they have to fill out a consent form to do a background 20 

check.  And for their driver's license if it pertains to them 21 

using the yard vehicles. 22 

Q. Okay.  But even before the decision is made or someone 23 

is approved for hire, does it begin with an application for 24 

employment? 25 
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A. Yeah, they apply, they'll apply and hand in an 1 

application and the -- 2 

Q. Where is -- 3 

A. -- with that one. 4 

Q. Oh, I'm sorry.  How does an applicant get the 5 

application for H&M?  Is it posted online or did it come into 6 

the Norfolk Southern yard to get the application? 7 

A. They'll come to the yard or someone, you know, will, you 8 

know, a friend might ask, you know, to get them an 9 

application or we'll have drivers come in and, you know, 10 

anybody can walk in and get an application. 11 

Q. And where is the application kept at the yard? 12 

A. They're on my desk. 13 

Q. Okay.  I'm going to show you what's been marked, what's 14 

in evidence as a General Counsel's Exhibit 58, and you'll see 15 

the document on your screen in just a minute.  I'm going to 16 

scroll down.  Okay.  I apologize.  I was looking for the -- 17 

an application but I don't see it.  Okay.  So once an 18 

employee fills out an application, a potential, a candidate 19 

for employment, where, what do they do with their completed 20 

application for employment? 21 

A. Usually if it's -- they'll hand it to someone here.  22 

They'll put it on my desk and I'll, you know, let our 23 

terminal manager take a look at them. 24 

Q. Okay.  And in January, starting on January 23rd, 2019, 25 
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Anthony Lee was the terminal manager, is that -- 1 

A. Yes. 2 

Q. -- correct?  Okay.  So you would give the application to 3 

Anthony Lee at that time? 4 

A. At that time I wasn't, you know, they were applications 5 

for, weren't being handed directly to me the whole time.  I 6 

came in later when people were applying. 7 

Q. Okay. 8 

A. So if he had any he would give them to me.  I wasn't 9 

doing anything with applications yet. 10 

Q. Okay.  And when did you start doing things with 11 

applications for H&M? 12 

A. Later in the afternoon, you know, people would trickle 13 

through and I would just start keeping a pile of them on my 14 

desk. 15 

Q. Okay.  And that's on January 23rd, the first day? 16 

A. Yes. 17 

Q. Okay.  And then when you get an application on your 18 

desk, you said you, what's the next, who do you give it to 19 

then? 20 

A. I'll give it to the terminal manager to take a look at. 21 

Q. Okay.  And then I think you said part of your job duties 22 

would be to call and schedule an interview?  Is that right? 23 

A. Yes. 24 

Q. Okay.  And how do you know who to schedule for an 25 
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interview and who not to schedule for an interview? 1 

A. If, the terminal manager makes the decision. 2 

Q. And did you have those kind of conversations with 3 

Anthony Lee when he was the terminal manager, whether to call 4 

somebody in for an interview? 5 

A. No, not at the time, no. 6 

Q. But he, so Anthony Lee was terminal manager from January 7 

23rd, 2019 through at some point in April -- 8 

A. Yes. 9 

Q. -- of 2019?  Right. 10 

A. Yes. 11 

Q. During that time period did you have conversations with 12 

Mr. Lee about whether someone would be called in for an 13 

interview or not? 14 

A. Later on.  Not that day.  He had already had I guess in 15 

mind people, you know, as they were dropping off 16 

applications. 17 

Q. How do you know that he had people in mind if they were 18 

dropping off applications? 19 

A. He would say that, you know, he thinks he might have 20 

found, you know, for example a gate clerk.  There was nothing 21 

official that he would, you know, have me get.  He was 22 

setting them up at the time.  I didn't start getting involved 23 

in helping with any interviews, setting up anything until 24 

later.  Not really interviews but setting up, getting the new 25 
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hire paperwork ready for whoever he was going to have coming 1 

in.  He would tell me that if he hired somebody and then I 2 

would just have the paperwork ready for whoever to pick up. 3 

Q. Okay.  And then at what point would you estimate you 4 

became involved with the paperwork? 5 

A. I mean I was, the new hire paperwork as soon as people 6 

were coming.  It might have been that first day because I 7 

remember some applicants coming in for interviews. 8 

Q. Okay.  I'm going to show you again General Counsel's 58.  9 

Okay.  Are you able to see the document on your screen or 10 

would you like me to make it bigger? 11 

A. Yes, I can see it. 12 

Q. Okay.  And this is already in evidence as General 13 

Counsel's Exhibit 58.  This first page, it says payroll 14 

status change notice, and it's Page 493 of the General 15 

Counsel exhibit.  Do you recognize what this form is? 16 

A. Yes. 17 

Q. Okay.  What is the payroll status change notice? 18 

A. It's just where we use those for different times, one 19 

when we start a new hire, we'll submit that for what their 20 

pay rate will be.  If there's a change in pay rate down the 21 

line, that's the form we submit.  If, you know, someone is 22 

going out on leave, we'll submit that form.  If there's any 23 

change with their, for once you get hired in any changes 24 

during their employment. 25 
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Q. Okay.  And what part of -- or I'm sorry.  Do you fill 1 

out any part of the payroll status change notice form? 2 

A. Yes, I'm the one that does that now. 3 

Q. Okay.  And what sections do you fill out? 4 

A. I fill out the top, the whole thing except for the 5 

terminal manager's signature at the bottom. 6 

Q. Okay. 7 

A. The supervisor's signature.  There's a portion, I'm 8 

sorry, that HR will fill out in that second section, down to 9 

the right-hand, bottom side there. 10 

Q. I'm going to make it a little bigger.  Where it says 11 

additional comments or further -- 12 

A. Can you go -- 13 

Q. Go up okay. 14 

A. I can't see it. 15 

Q. Sorry. 16 

A. Yeah.  Where it says just date of birth, for 17 

administrative use only, that section there they fill out.  18 

And the exemption, all the information down there, they'll 19 

fill out. 20 

Q. Okay.  And on this particular document, just to be 21 

clear, none of this is your handwriting, right? 22 

A. No. 23 

Q. Okay.  Okay.  And then after you fill out, so you fill 24 

out the, your sections of the form.  And then what do you do 25 
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with the payroll -- 1 

A. I will -- 2 

Q. -- status -- 3 

A. -- give it to the terminal manager to approve and sign 4 

off on before I submit it with HR. 5 

Q. Okay.  And then where does it go with, at HR after the 6 

terminal manager reviews it? 7 

A. I'm sorry.  After the terminal manager, he also, we have 8 

to get it approved by his, the general manager and then HR 9 

will process it. 10 

Q. And the general manager in January of 2019 was Jesse 11 

DeGroot, right? 12 

A. Yes. 13 

Q. Okay.  And then this next form, do you recognize this 14 

form, supervisors new hire checklist? 15 

A. Yes. 16 

Q. Okay.  And what is this form used for? 17 

A. That's just making sure that, you know, I have all of 18 

the documentation that the company will need and this one is 19 

for, you know, I compile it and then the terminal manager 20 

will see that I have everything and initial it, and I'll file 21 

all the -- 22 

Q. Okay.  And then -- 23 

A. -- documents. 24 

Q. -- does it get, is it signed at the end by the -- 25 
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A. Yes. 1 

Q. -- supervisor? 2 

A. Yes. 3 

Q. And then where does this form go once it's completed and 4 

signed by the terminal manager? 5 

A. That goes with the, all of this goes together at once 6 

when it's completed to be sent to HR. 7 

Q. Okay.  And just to make sure I understand, this document 8 

and the payroll status change notice forms, they're filled 9 

out once the decision has been made to hire an applicant? 10 

A. Yeah, once they're hired. 11 

Q. Okay.  And then do you recognize this next document, 12 

newly hired employee checklist and it's-- 13 

A. Yes. 14 

Q. -- GC Page 495 of Exhibit 58? 15 

A. Yes. 16 

Q. Okay.  And who fills out this document? 17 

A. The employee will fill that out. 18 

Q. Okay.  And is this a listing of the documents that they 19 

fill out as part of the new hire process? 20 

A. Yes. 21 

Q. And then do you, is this a document that you receive as 22 

well? 23 

A. Yes, I'm the one who issues it. 24 

Q. Okay.  And is that part of what you also send back to 25 
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H&M HR? 1 

A. Yes. 2 

Q. Okay.  Where is the HR department for H&M? 3 

A. It's in New Jersey. 4 

Q. Okay.  And then do you recognize this in case of 5 

emergency form? 6 

A. Yes. 7 

Q. Okay.  And it's part of the new hire documentation? 8 

A. Yes. 9 

Q. Okay.  And this EEO identification? 10 

A. Yes. 11 

Q. Do you know who completes this paperwork? 12 

A. The employee. 13 

Q. Okay.  And then employee met eligibility verification.  14 

Is this also part of the new hire paperwork? 15 

A. Yes. 16 

Q. And who fills out this document? 17 

A. The employee. 18 

Q. That's another, Page 498 and 499 are the employer 19 

verification documents.  This one here that is Page 500, it 20 

says H&M International Transportation Inc, prohibition of 21 

harassment and discrimination.  Do you recognize that 22 

document? 23 

A. Yes. 24 

Q. Okay.  And what, is this document used in the new hire 25 
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process? 1 

A. Yes. 2 

Q. And what, how is it used? 3 

A. That's for the employee to go over to let them know what 4 

our expectations are. 5 

Q. So it's given to the new hire? 6 

A. Yes. 7 

Q. Okay.  And it looks like it's a two page or three-page 8 

document.  And this next form that appears at GC 502, Page 9 

502, is a hiring referral source form. 10 

A. Yes. 11 

Q. Are you familiar with this document? 12 

A. Yes. 13 

Q. And who fills out this document? 14 

A. The employee. 15 

Q. Okay.  And what is this used to document?  What, why use 16 

this form?  Do you know? 17 

A. I'm just assuming it's just something that HR has us 18 

fill out.  I don't use it for anything.  They, I guess they 19 

want to know how they found out about the job. 20 

Q. Okay.  But it's something that you submit along with the 21 

package to the H&M HR department? 22 

A. Yes. 23 

Q. Okay.  And this is a tax form, W4.  Is it also part of 24 

the new hire packet? 25 
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A. Yes. 1 

Q. Okay.  Okay.  That was the end.  So the GC Exhibit 58 2 

ends at Page 505.  So how do you know which employees to give 3 

that new hire paperwork to? 4 

A. When the terminal manager tells me. 5 

Q. And when you were in the, at the beginning when in H&M 6 

first took over on January 23rd of 2019, do you recall if 7 

Jesse DeGroot told you anything with respect to new hires at 8 

the Norfolk Southern yard? 9 

A. He just showed me thhe file box, how I'll, you know, 10 

file, you know, new hire paperwork in there.  And that's not, 11 

there wasn't much. 12 

Q. Okay.  And the forms that we just looked at, those new 13 

hire paperwork in GC Exhibit 58, was that, are those the 14 

blank forms that were in that file box you talked about 15 

earlier? 16 

A. Yes. 17 

Q. Okay.  And you said Mr. Connors was also present at the, 18 

at the yard on January 23rd.  Did he tell you anything with 19 

respect to employees, newly hired employees or filling out 20 

paperwork? 21 

A. No. 22 

Q. I'm going to show you another exhibit on your screen.  23 

Okay.  Do you see the document on the screen? 24 

A. Yes. 25 
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Q. This is General Counsel's Exhibit 89 that is already in 1 

evidence.  I'm going to come back to the top.  And do you 2 

recognize the document? 3 

A. Yes. 4 

Q. And do you recognize the handwriting on the document? 5 

A. Yes. 6 

Q. Okay.  And what is this document? 7 

A. It's my application. 8 

Q. Okay.  And it's your application for employment at H&M 9 

and I see the date at the top say January 23rd, 2019.  Is 10 

that the date you filled it out? 11 

A. Yes. 12 

Q. Okay.  And this is your handwriting as well on Page 2? 13 

A. Yes. 14 

Q. And Page 3? 15 

A. Um-hmm. 16 

Q. And your signature here on applicant's statement? 17 

A. Yes. 18 

Q. Okay.  The next document here in General Counsel's 19 

Exhibit 90, or I'm sorry, it's part of the GC Exhibit 89.  Do 20 

you recognize this?  It's called hiring referral source? 21 

A. Yes. 22 

Q. Is this your handwriting on the document? 23 

A. Yes. 24 

Q. Okay.  And this document is General Counsel's Exhibit 25 
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91.  It's Page 583.  And at the top it says newly hired 1 

employee checklist.  Do you recognize this document? 2 

A. Yes. 3 

Q. Is your handwriting on this document? 4 

A. Yes. 5 

Q. So are those your initials on the left? 6 

A. Yes. 7 

Q. And then your signature at the bottom? 8 

A. Yes. 9 

Q. Okay.  Do you remember who you turned this document 10 

into, the newly hired employee checklist? 11 

A. I don't remember if it was to Tony or Jesse. 12 

Q. Do you remember who gave it to you? 13 

A. No. 14 

Q. And this is General Counsel's Exhibit 92.  Do you 15 

recognize this document?  Supervisor's new hire checklist is 16 

the title. 17 

A. Yes. 18 

Q. Is this your handwriting on it? 19 

A. No. 20 

Q. Okay.  Do you recognize the handwriting? 21 

A. Yes. 22 

Q. And let me go to the bottom?  And then there's also a 23 

signature.  Who's handwriting do you -- 24 

A. It's Anthony Lee's. 25 
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Q. Okay.  And do you recognize the signature at the bottom? 1 

A. Yes. 2 

Q. And is that also Mr. Lee's signature? 3 

A. Yes. 4 

Q. Okay.  So these are the documents that you filled out as 5 

part of your new hire process for H&M.  Is that right? 6 

A. Um-hmm. 7 

Q. Okay.  And Mr. Lee has signed off on this document? 8 

A. (No verbal response.) 9 

Q. Now this next document, General Counsel's Exhibit 92, do 10 

you recognize the payroll status change notice form here? 11 

A. Yes. 12 

Q. Have you seen it before? 13 

A. It's been a while but yes. 14 

Q. Okay.  So this one at the top, it looks like it's, it 15 

says effective date of change, January 23rd, 2019? 16 

A. Yes. 17 

Q. Do you recognize any of the handwriting on this form? 18 

A. Yes, the top.  The top part is Anthony's handwriting.  19 

The second part is mine. 20 

Q. Okay.  And the top part, what about where it says 21 

payroll status change notice, the handwriting below that is 22 

Anthony's handwriting? 23 

A. Where it says the address?  Is that where you're talking 24 

about? 25 
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Q. Yeah. 1 

A. That's my handwriting. 2 

Q. Well the -- the handwriting?  Okay.  So where it says, I 3 

guess 772? 4 

A. Yes.  That's mine. 5 

Q. That's your handwriting.  Okay.  And the bottom, and the 6 

handwriting right above that is that yours or someone else? 7 

A. That's Tony's, Anthony's. 8 

Q. Okay.  And then I'm going to scroll down to the bottom 9 

here.  Do you, do you see the handwriting where it says J. 10 

DeGroot approval received? 11 

A. Yes, I see it. 12 

Q. Do you recognize that handwriting? 13 

A. No. 14 

Q. Was that written on the form when you saw it or -- 15 

A. No.  It was not (indiscernible). 16 

Q. Okay.  But do you, is there, and what about the 17 

signature, supervisor or designated manager signature?  Whose 18 

signature is that? 19 

A. That's Mary Hayes, our HR. 20 

Q. Okay.  And right above there is a signature.  Whose is 21 

there? 22 

A. Anthony Lee's. 23 

Q. And were those two signatures on the form when you saw 24 

this? 25 
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A. Well Anthony's was because I had to turn it in with his, 1 

he had to approve it before I submitted it. 2 

Q. Okay.  And here's another one that's Page 586. 3 

A. Um-hmm. 4 

Q. And just to get back to the top here, the date of this 5 

payroll status change notice is May 6th, 2019? 6 

A. Yes. 7 

Q. And this is also a payroll status change notice for you, 8 

concerning you.  Right? 9 

A. Yes.  Yes. 10 

Q. So this is documenting, you received a wage rate 11 

increase? 12 

A. Yes. 13 

Q. Okay.  And do you recognize the signature where it says 14 

supervisor or designated manager? 15 

A. That's Jesse's, Jesse DeGroot. 16 

Q. Okay.  And where it says, is that a GM next to it? 17 

A. Yeah, it looks like it. 18 

Q. Okay.  And then the human resources payroll manager is 19 

also again Mary Hayes, you said? 20 

A. Yes. 21 

Q. Okay.  And then do you see where the box that says leave 22 

of absence, there's like a little, there's initials? 23 

A. Okay.  Yes. 24 

Q. At the right, and actually, yeah.  So the first the 25 
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initials that are in that leave of absence section, do you 1 

recognize whose handwriting that is or whose initials? 2 

A. No. 3 

Q. Okay.  And then at the bottom of the document, it looks 4 

like there's another set of initials.  Do you recognize those 5 

initials? 6 

A. No. 7 

Q. Okay. 8 

A. I mean I can guess whose they are now that I can make 9 

out the letters but they weren't on there with I submitted it 10 

if that's what you're asking. 11 

Q. Okay.  But I don't want you to guess.  But do you 12 

recognize? 13 

A. No. 14 

Q. Have you seen those -- 15 

A. I don't. 16 

Q. -- initials before? 17 

A. No.  No. 18 

Q. Okay.  And what are some of the job titles of the 19 

employees that you work, who work for H&M at the Norfolk 20 

yard?  Do you know what some of their job titles are? 21 

A. We have our power mechanic.  We have our M&R mechanic.  22 

We have gate clerks.  We have the crane operators and the 23 

switchers.  And we have the load planner. 24 

Q. Okay.  And you mentioned M&R mechanic.  Do you know what 25 
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M&R stands for? 1 

A. Maintenance and repair. 2 

Q. Okay.  And now I think you said crane op, is that a 3 

crane operator? 4 

A. Yes. 5 

Q. And then switchers and the last one you said, I didn't, 6 

was it load planner? 7 

A. Yes. 8 

Q. Okay.  Is a load planner known by a different title as 9 

well? 10 

A. I can't remember.  I just always call it load planner, 11 

but he's basically the assistant supervisor. 12 

Q. Who in H&M has held that title as load planner -- 13 

A. Well -- 14 

Q. -- at the yard? 15 

A. Right now, well we've had two. 16 

Q. Okay. 17 

A. We had Allen Young and now it's Rosalend Boone. 18 

Q. Okay.  So Allen Young and then now Rosalend Boone.  19 

Okay. 20 

A. They're ops assistant.  That's what it is, operations 21 

assistant. 22 

Q. Okay.  And you said, back to January 23rd, the first 23 

day, January 23rd, 2019.  The first day that H&M took over 24 

you said that you were seeing some employment applicants 25 
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coming into the building? 1 

A. Yes. 2 

Q. Is that right? 3 

A. Yes. 4 

Q. Where did you see them? 5 

A. They would just come in different, I mean depending on 6 

where they came into the office, you know, drivers asking 7 

for, you know, people that they could try to get a job for. 8 

Q. And is that your office where you work or was it 9 

somewhere else? 10 

A. Mainly it was, I guess you would say the gate clerk, 11 

where the load planner and gate clerk are. 12 

Q. And did you recognize any of the applications that day, 13 

January 23rd? 14 

A. I saw a couple of ones that, not any new ones, no.  Is 15 

that what you're referring to or -- 16 

Q. Well who do you remember seeing?  Can you give me names? 17 

A. I remember Earl Smith and Michelle Clark. 18 

Q. Okay.  And Earl Smith, you had worked with him at the 19 

Norfolk Southern yard with ITS, right? 20 

A. Yes. 21 

Q. Okay.  Do you remember what his job title was at ITS? 22 

A. He was a yard jockey, which we call the switcher. 23 

Q. And then Michelle Clark; had she also worked at ITS 24 

previously? 25 
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A. Yes. 1 

Q. And do you remember what her title had been at ITS? 2 

A. She was a gate clerk. 3 

Q. And you said these two you remember.  Did you see them 4 

together, Earl and Michelle or were they separate when you 5 

saw them? 6 

A. Separate. 7 

Q. And what were they doing when you saw them on the 23rd 8 

of January? 9 

A. When Michelle, I saw Michelle when she was cleaning out 10 

her drawer.  Earl Smith handed me an application. 11 

Q. And where was Michelle's draw that she was cleaning out.  12 

Where did you see her? 13 

A. She's in that main office where the gate clerks are the 14 

load planner. 15 

Q. And Earl, he, you said he turned in his application to 16 

you? 17 

A. Yes. 18 

Q. Okay.  Were there any other former employees of ITS that 19 

you remember turning in applications to you? 20 

A. No.  Not to me directly, no. 21 

Q. Do you remember seeing any completed applications of any 22 

former ITS employees? 23 

A. Yes. 24 

Q. And where did you see those applications? 25 
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A. They were in a folder. 1 

Q. Were you keeping the folder or was somebody else in 2 

control of the folder? 3 

A. It was being put on my desk as they came in for any of 4 

the ones that were coming in prior to me arriving. 5 

Q. Do you know what happened to those applications that 6 

were on your desk in the folder? 7 

A. They were just put, filed away in the storage office.  I 8 

didn't keep the applications on my desk.  I would put it away 9 

in the cabinet. 10 

Q. Do you know if Anthony Lee looked at those applications? 11 

A. I don't know if he did or not before I got there.  I 12 

don't, I don't.  I can only assume but I don't know. 13 

Q. But then did you, did you file them away in storage or 14 

did somebody else file them? 15 

A. I did.  They're just handed, they were handed to me and 16 

then I -- 17 

Q. Okay. 18 

A. -- put them away for safekeeping. 19 

Q. And who handed them to you? 20 

A. Just either the applicants coming through or, you know, 21 

the, or Tony.  But -- 22 

Q. How did you know what to do with those, to file them 23 

away? 24 

A. I just here.  Here's the, here are more applications and 25 



1591 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

I just put them aside. 1 

Q. But did Tony give you any instructions with regard to 2 

those applications? 3 

A. No. 4 

 JUDGE STECKLER:  Ms. Williams, how did you know it was, 5 

when it was time to put them in the storage area? 6 

 THE WITNESS:  Well, I mean I didn't, you know, the 7 

application has information on them, so I didn't want to, you 8 

know, at the end of day I'll put them away because I don't 9 

want to leave it out on my desk, so I'll put it in the, it 10 

was an old office that we had and there's a desk in there and 11 

I would just put it in there.  And the office gets locked up. 12 

 JUDGE STECKLER:  Okay.  Did Anthony Lee know that's 13 

where the applications would be kept? 14 

 THE WITNESS:  I'm not sure if he did or not. 15 

 JUDGE STECKLER:  Thank you. 16 

Q. Do you know if there's any applications completed that 17 

Anthony kept in his desk or stored somewhere else in the 18 

yard? 19 

A. No. 20 

Q. I'm sorry, and just to be, you don't know or not -- 21 

A. I mean he handed me, as an application would come in, he 22 

would just hand it to me. 23 

Q. Okay. 24 

A. So he didn't keep his own file cabinet that I know of.  25 
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The desk he was at, the load planner desk is just used for 1 

their, you know, forms and stuff like that.  He doesn't keep 2 

paperwork in there.  So any application was given to me. 3 

Q. And do you recall if, did any of the former ITS 4 

employees call you to ask about the status of their 5 

application employment with H&M? 6 

A. I don't recall. 7 

Q. Do you recall receiving any calls regarding inquiries 8 

about application for work at H&M? 9 

A. No, I don't remember. 10 

Q. All right.  And you said that Tony Lee, the terminal 11 

manager at the time of January 23rd, 2019, there were some 12 

applicants that he was interviewing himself; is that right? 13 

A. Yes.  I didn't interview any.  So he would be the one 14 

doing it. 15 

Q. Did he ask you for any kind of paperwork or application 16 

with respect to those employees that, or candidates that he 17 

interviewed? 18 

A. If he interviewed and approved of someone is when he 19 

would ask me to start their new higher paperwork. 20 

Q. Do you remember any names of employees that you 21 

processed new hirer paperwork for on January 23rd or the 24th 22 

of 2019? 23 

A. I don't remember exactly who came in those days to, 24 

yeah.  I just know myself, you know, Allen Young, Jermaine 25 
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Collins, you know, they, since they were already starting 1 

that day, we were kind just processing the paperwork, so I 2 

could get them into the eVerifile for the background checks. 3 

Q. And did you process any paperwork for the new hire of 4 

Anthony Lee for H&M? 5 

A. Yes. 6 

Q. And what about, respect to Leander Barrow, did you 7 

process -- 8 

A. Yes. 9 

Q. -- any new hire paperwork for him as well? 10 

A. Yes. 11 

Q. Okay.  I'm going to show you a document that's in 12 

evidence as Respondent's Exhibit X.  Just a minute while I 13 

pull it up.  Okay.  And I'm sorry.  I'm going to show you X-14 

2.  X is an exhibit that has multiple subparts.  Respondent's 15 

Exhibit X-2.  Are you able to see the document on your screen 16 

or part of -- 17 

A. Yes. 18 

Q. Okay.  And it's an Excel spreadsheet? 19 

A. Um-hmm. 20 

Q. And I'm going to scroll to the right so you can see the 21 

rest of the columns.  Right now on my screen, I see Column A 22 

through G.  What, can you see that part too, or not? 23 

A. Yes, I can see it. 24 

Q. Okay.  And if I scroll over and we Columns A, oh, I'm 25 
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sorry.  Okay.  H, I, J, Columns K, L, M, N, O.  And then 1 

there's more columns that continues.  And the columns 2 

continue all the way up to AD.  Is it, earlier you talked 3 

about you use Excel spreadsheets to keep track of work hours 4 

and to send information to the payroll? 5 

A. Yeah. 6 

Q. Is this one?  Do you recognize if this is one of the 7 

Excel spreadsheets that you maintain or no? 8 

A. No. 9 

Q. Okay.  It's not one of the ones you keep? 10 

A. No. 11 

Q. Okay.  Thank you.  And I'm going to show you, 12 

Respondent's Exhibit Q, that's also already in evidence.  Are 13 

you able to see this spreadsheet on your screen? 14 

A. Yes. 15 

Q. And that's Columns A through G? 16 

A. Yes. 17 

Q. And line numbers 1 through 17? 18 

A. Yes. 19 

Q. Do you recognize this Excel spreadsheet? 20 

A. It looks familiar. 21 

Q. Do you know if, I mean is this one that you -- 22 

A. It's not something that I created, no. 23 

Q. It's not something you created it?  Okay.  Is it 24 

something that you would review as part of your duties as 25 
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administrative assistant? 1 

A. Yes.  It looks like, yeah.  It's a list of our employees 2 

and their statuses. 3 

Q. Okay.  When you say status, you mean whether they are -- 4 

A. Are active.  This looks like their, of course, hire 5 

date, job title and this status says whether or not they're 6 

still employed. 7 

Q. Okay.  But it's not a document that you created? 8 

A. No. 9 

Q. Okay.  Thank you.  All right.  And some of the employees 10 

you mentioned who work for H&M at the Norfolk yard, you 11 

mentioned gate clerks? 12 

A. Um-hmm. 13 

Q. Right?  Do you have any interactions with gate clerks 14 

during your workday? 15 

A. Yeah.  I mean just when I'm walking through the office. 16 

Q. Are there any communications though that you are 17 

conveying to them with respect to their work for H&M? 18 

A. As far as what, how to tell them, what they need to do 19 

and not do?  I'm not sure. 20 

Q. Right.  You testified earlier that you will relay 21 

certain things -- 22 

A. Yeah. 23 

Q. -- with respect to HR issues.  But I'm wondering beyond 24 

those HR communications, do you have other communications 25 
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with the gate clerks about the work they're doing at the 1 

Norfolk Southern yard? 2 

A. No. 3 

Q. Okay.  And how about with any of the other employees you 4 

mentioned, like the mechanics or the crane operators.  Do you 5 

have communications with them that go beyond the HR issues? 6 

A. No. 7 

Q. Okay.  So do you communicate any work instructions to 8 

employees of H&M? 9 

A. I'm trying to think.  No.  Not really.  I mean they all 10 

pretty much know what to do so there's nothing, unless 11 

there's any changes with their, anything with, you know, the 12 

vacations, if they want to know about that stuff like that, 13 

if I find any changes I'll let them know. 14 

Q. And do you communicate any workplace policies to 15 

employees of H&M? 16 

A. Sometimes. 17 

Q. What kind of workplace policies? 18 

A. Just, you know, if we have any, you know, things like 19 

for example the issue with the COVID and safety, you know, 20 

just safety.  Nothing else. 21 

Q. And again how do you communicate that to the employees? 22 

A. I will tell them or, you know, the terminal will tell 23 

them or if there's any pamphlets to put out I will hand it 24 

out to them or post them. 25 
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Q. Okay.  And when you tell them, are you having meetings 1 

with the employees?  Is there a one on one or a group 2 

meeting? 3 

A. No.  It's just, you know, as they pass through or, you 4 

know, if they're not busy. 5 

Q. Do you communicate any work schedules to the employees 6 

at H&M at the Norfolk Southern yard? 7 

A. Yeah. 8 

Q. And what communications do you have regarding work? 9 

A. I might, yeah, not schedules, it's just asking if, you 10 

know, I might have a hard time reading their handwriting on 11 

their times and I'll ask them that or confirm, you know, what 12 

their times to put in. 13 

Q. And are you aware whether certain employees of H&M who 14 

work at the Norfolk yard are represented by a union? 15 

A. Yeah, we have a local union. 16 

Q. Okay.  And do you recognize the name, International 17 

Brotherhood of Teamsters or Teamsters? 18 

A. I don't know what it's, what the entire title is.  I 19 

don't recall what it is. 20 

Q. Okay.  So you don't remember the name of the union? 21 

A. No. 22 

Q. Do any documents related to a union come to you in your 23 

role as administrative assistant for H&M? 24 

A. No, I don't have any union documents. 25 
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Q. Okay.  So even for example union membership cards, you 1 

don't get to see those? 2 

A. I don't deal with those, no. 3 

Q. Okay.  And checkoff forms so that employees have their 4 

dues deducted from their paychecks; does that go to you? 5 

A. No. 6 

Q. Okay.  Do you have any communications with the union in 7 

your role as administrative assistant of H&M? 8 

A. If we have to write someone up, I will, there's a form I 9 

have to fill out that I will send out to get the employee to 10 

sign too.  If there's a write up, they'll sign it and then 11 

I'll send a copy to the union. 12 

Q. And do you have any communications with the employees of 13 

H&M at the Norfolk yard about the union? 14 

A. No, I don't communicate with them about it. 15 

 MS. EITZEN:  Your Honor, can I request a break or to be 16 

in a breakroom with Ms. Duvall and Mr. Murphy briefly before 17 

I end the examination of this witness? 18 

 JUDGE STECKLER:  You want Mr. Esders also? 19 

 MS. EITZEN:  No. 20 

 JUDGE STECKLER:  Okay.  Can you do that Mr. Barham? 21 

 MR. BARHAM:  Yes. 22 

 JUDGE STECKLER:  And how long do you need to be in 23 

there, Ms. Eitzen? 24 

 MS. EITZEN:  I think five minutes, Your Honor, would be 25 
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fine. 1 

 JUDGE STECKLER:  Okay.  Ms. Williams, during this time 2 

you can get up, move around, just don't discuss your 3 

testimony with anybody and we'll go off the record for this 4 

five minutes.  Okay? 5 

(Off the record from 2:22 p.m. to 2:31 p.m.) 6 

 JUDGE STECKLER:  Back on the record please. 7 

 General Counsel? 8 

 MS. EITZEN:  Thank you. 9 

Q. BY MS. EITZEN:  Ms. Williams, earlier you talked about 10 

some, the applications being filed away at storage and I just 11 

wanted to make sure I understand, is it, are they locked?  Is 12 

it where they're maintained, is it locked with a key or is it 13 

open, accessible? 14 

A. I'm, I and Tony are the only ones with a key, I leave it 15 

on the desk in the room, but when I lock stuff in the cabinet 16 

its, I'm the only one with access to it. 17 

Q. Okay.  And I'm going to show you some applications.  So 18 

you mentioned earlier that you recall Michelle Clark, seeing 19 

her on January 23rd at H&M? 20 

A. Yes. 21 

Q. Okay.  I'm going to show you what's been already, what 22 

has already been received into evidence as General Counsel's 23 

Exhibit 13.  And this is the first page here, Page 76.  And 24 

it goes down to Page 79 and Page 80.  Sorry, Page 81 as well.  25 
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If I go back to the top of this document, and let me know if 1 

you need to see any part of it again, but what I want to ask 2 

you is if you recognize this document, if you've seen it 3 

before? 4 

A. Yes. 5 

Q. Okay.  So this is the application of Michelle Clark? 6 

A. Yes. 7 

Q. Okay.  And when did you see it? 8 

A. That day that she applied -- with new -- 9 

Q. And do you remember how this application got to you? 10 

A. I don't remember.  I, she didn't had it to me so it was 11 

given to me at some point. 12 

Q. Okay.  And what, and do you recall what you did with 13 

this application? 14 

A. I, there were a stack of applications.  It just went in 15 

the stack. 16 

Q. Okay.  And what, was this part of the stack that you 17 

filed away in the storage? 18 

A. Yes. 19 

Q. And the next one I want to show you, you mentioned, Earl 20 

Smith giving you his application for employment.  And I have 21 

General Counsel's Exhibit 20 on the screen now and it also 22 

has multiple pages.  But looking at this first page, do you 23 

recognize this document? 24 

A. I recognize that it's Earl Smith's, yes. 25 
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Q. Have you seen it before, the application of Earl Smith? 1 

A. Yes. 2 

Q. And was this in the stack of applications that you 3 

received on January 23rd? 4 

A. No.  He handed me this. 5 

Q. Okay.  He, and then when he handed it to you, what did 6 

you do with it? 7 

A. I put it on the file in my desk, on my desk with the 8 

other applications. 9 

Q. Okay.  And I'm going to go to General Counsel's Exhibit 10 

12.  Do you recognize -- and this is the first page, but do 11 

you recognize this page of General Counsel's Exhibit 12?  And 12 

if you want me to scroll to any of them, just let me know. 13 

A. (indiscernible) the screen, I recognize it (ph.). 14 

Q. Okay.  And this is the employment application of Mark 15 

Keating? 16 

A. Yes. 17 

Q. And when did you see this application? 18 

A. I don't remember.  I mean it was on that day if this is 19 

the 23rd. 20 

Q. And do you know if Mr. Keating worked previously for 21 

ITS? 22 

A. Yes. 23 

Q. And what did you do with this application? 24 

A. It was in the pile of applications, this stack of 25 
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applications. 1 

Q. Okay.  I'm going to General Counsel's Exhibit 14.  And 2 

this is an application for H&M in the name is Vernon Cuffee. 3 

A. Mm-hmm. 4 

Q. Do you recognize this application? 5 

A. Yes. 6 

Q. Was it also in the stack of applications you had on 7 

January 23rd? 8 

A. Yes. 9 

Q. General Counsel's 15 is the, it says Darryl Halsey? 10 

A. Yes. 11 

Q. Do you recognize this application? 12 

A. Yes. 13 

Q. And the date it looks like, are you able to see the 14 

date? 15 

A. Yes, January 25. 16 

Q. Okay.  Do you remember when you saw this application? 17 

A. It was in the pile of applications. 18 

Q. General Counsel's Exhibit 16 is an application for 19 

Carlos Jones.  Do you recognize this one? 20 

A. Yes. 21 

Q. Was that also in the pile, the stack of applications 22 

that you had on your desk on January 23rd? 23 

A. Yes. 24 

Q. General Counsel's Exhibit 17 is the application of 25 
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Rayeon Ricks Jordan.  Do you recognize this one? 1 

A. Yes. 2 

Q. Was it also in the stack of applications you had on your 3 

desk on January 23rd? 4 

A. Yes. 5 

Q. General Counsel's Exhibit 18 is the application of Jamel 6 

Christopher Lucas.  Do you recognize this one? 7 

A. Yes. 8 

Q. And was this in that stack of applications you had on 9 

your desk on January 23rd? 10 

A. Yes. 11 

Q. General Counsel's Exhibit 19 is the application of 12 

Ernest Perry.  Do you recognize that? 13 

A. Yes. 14 

Q. And have you seen this document before? 15 

A. Yes. 16 

Q. And was it in the stack of applications you had on your 17 

desk on January 23rd? 18 

A. Yes. 19 

Q. Okay.  And the applicants we had just talked to Ernest 20 

Perry, he previously worked for ITS; is that right? 21 

A. Yes. 22 

Q. And do you know Jamel Christopher Lucas if he worked for 23 

ITS previously? 24 

A. Yes. 25 
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Q. Do you recognize the name Rayeon Ricks Jordan if he 1 

worked for ITS previously? 2 

A. Yes. 3 

Q. And Carlos Jones worked for ITS previously? 4 

A. Yes. 5 

Q. Okay.  And Darryl Halsey also worked previously for ITS? 6 

A. Yes. 7 

Q. And Vernon Cuffee worked for ITS previously? 8 

A. Yes. 9 

Q. Okay.  I'm going to show you General Counsel's Exhibit 10 

21.  It's in evidence.  This is the application of Ron 11 

Spencer. 12 

A. Um-hmm. 13 

Q. Do you recognize this document? 14 

A. Yes. 15 

Q. And was this an application that was on your stack, on 16 

your desk on January 23rd, 2019? 17 

A. Yes. 18 

Q. Did Mr. Spencer also work for ITS, are you aware? 19 

A. Yes. 20 

Q. Okay.  And I have one more to ask you about in General 21 

Counsel's Exhibit 22 that's in evidence, the application of 22 

Michael McManus. 23 

A. Yes. 24 

Q. Do you recognize this document? 25 
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A. Yes. 1 

Q. Was this also in the stack of applications on your desk 2 

on January 23rd, 2019? 3 

A. Yes. 4 

Q. Okay.  Did Mr. McManus previously work for ITS? 5 

A. Yes. 6 

Q. Okay.  On this stack of applications that you had on 7 

your desk, do you recall, I've showing you General Counsel's 8 

Exhibit 12 through 22.  Do you recall if there were any or 9 

would you be able to tell us if there were any that I didn't 10 

show you that were on the stack? 11 

A. If you show me more documents that are, you're asking if 12 

I, if I -- 13 

Q. Oh the ones that, the ones that we just looked at? 14 

A. Huh? 15 

Q. Did that cover all of the applications that were on your 16 

desk, the stack, or might, or do you think there could have 17 

been more, or -- 18 

A. There were probably more.  I don't remember -- 19 

Q. Okay. 20 

A. -- the applicants that were with them. 21 

Q. Okay.  And I'm going to, do you recognize the name 22 

Jermaine Collins? 23 

A. Yes. 24 

Q. Okay.  I'm going to show you a document.  I'm going to 25 
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show you General Counsel's Exhibit 74 that is already in 1 

evidence.  This is the first part of Page 74 of General 2 

Counsel's Exhibit 74, Page 543.  This, and this document the 3 

eVerifile document, is that part of the application or is 4 

that something that's filled out later as new hire paperwork? 5 

A. That's part of the application.  That was part of it. 6 

Q. Oh, okay. 7 

A. It's part of also, that's how we get started before we 8 

hire them because we have to do the background check. 9 

Q. Okay.  Let me scroll down then.  The second page of 10 

General Counsel's 74, which is GC Page 544, this the 11 

application, the first page of the application. 12 

A. Um-hmm. 13 

Q. Okay.  Do you recognize this document? 14 

A. Yes. 15 

Q. Okay.  And was this one of the applications that you saw 16 

on January 23rd, 2019? 17 

A. At some point yeah because I had to, I was doing the new 18 

hire paperwork for him. 19 

Q. Okay.  So would this application of Jermaine Collins, 20 

was it on the stack of applications you had on your desk that 21 

you later put in the storage? 22 

A. I don't remember if it was or not. 23 

Q. Okay.  And I'm going to show you General -- do you know 24 

who David Wade is? 25 
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A. Yes. 1 

Q. Okay.  And I'm sorry, before we leave, Jermaine Collins 2 

was hired by H&M.  Is that right? 3 

A. Yes. 4 

Q. Okay.  And then I'm going to show you General Counsel's 5 

Exhibit 79.  And before I ask you about this one.  Back to 6 

Jermaine Collins.  Were you processing his new hire paperwork 7 

on January 23rd, the date of Jermaine Collins' applications 8 

or would it have been another date? 9 

A. I don't remember if it was that exact same day. 10 

Q. Okay.  And do you see Exhibit 79 that's already in 11 

evidence -- let me go to the second page.  Okay.  Do you 12 

recognize this document? 13 

A. Yes. 14 

Q. Okay.  And did you receive this, did you, did this 15 

application come to your desk on January 23rd? 16 

A. I don't remember if he had it in there or not. 17 

Q. Did you process any, do you recall if you processed any 18 

new hire paperwork for David Wade? 19 

A. Yes, I did.  Later down the line. 20 

Q. Okay.  Do you remember if Mr. Wade's application was 21 

kept in the storage along with other applications that you 22 

put in there? 23 

A. It was probably in there when we first were taking 24 

applications but I eventually moved it into a folder when I 25 
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started processing paperwork. 1 

Q. Okay.  And are the applications along with the new hire 2 

paperwork, is that part of what gets sent to HR, H&M's HR 3 

facility? 4 

A. The, did you say, can you repeat that?  I'm sorry. 5 

Q. Oh I was trying to figure out if the application is part 6 

of the new hire paperwork -- 7 

A. Yeah. 8 

Q. -- that gets sent to the HR department of H&M? 9 

A. Yes. 10 

Q. Okay.  And then is it maintained at the HR office at H&M 11 

rather than at the Norfolk yard where you are? 12 

A. I still keep an original copy -- 13 

Q. Okay. 14 

A. -- in their file. 15 

Q. Okay.  But and where in the, do you have a file separate 16 

file now that becomes like an employee file? 17 

A. Yes.  Yes. 18 

Q. Okay. 19 

A. The drawer that's locked up, their personal information. 20 

Q. Okay.  And then, and then do you recognize the name -- 21 

sorry, let me go to General Counsel's Exhibit 84.  And I'm 22 

going to scroll down to the second, third, okay the fourth 23 

page, which is GC Page 567 of Exhibit 84.  And this is, the 24 

name is Marcus Hunter and the application.  Do you recognize 25 
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this document? 1 

A. Yes. 2 

Q. Okay.  And do you recall if you saw, if you've seen this 3 

document before? 4 

A. I've seen it before, yes. 5 

Q. Okay.  And where have you seen it? 6 

A. I mean I don't remember at what point but I seen it 7 

because I had to process, you know, his paperwork. 8 

Q. The new hire paperwork? 9 

A. Yes. 10 

Q. Okay.  And then is his application kept in a folder? 11 

A. Yes. 12 

 MS. EITZEN:  Okay.  I have no further questions, Your 13 

Honor. 14 

 JUDGE STECKLER:  Mr. Esders? 15 

 MR. ESDERS:  Yes, thank, Your Honor.  Your Honor, one 16 

moment please.  We have another phone number in the waiting 17 

room.  Is this potentially Mr. Connor trying to get back in? 18 

 MR. BARHAM:  Is it, is it the 201 number? 19 

 MR. ESDERS:  It is. 20 

 MR. BARHAM:  More than likely.  He seems to have dropped 21 

off and now he's gone. 22 

 MR. ESDERS:  Okay.  I'll ask Mr. Marculewicz to reach 23 

out to him and tell him to come back in if that was him. 24 

 MR. BARHAM:  What number is it? 25 
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 MR. ESDERS:  Your Honor, may I proceed? 1 

 MR. MARCULEWICZ:  I will text it. 2 

 JUDGE STECKLER:  Okay.  Thank you Mr. Esders.  Yes. 3 

 MR. ESDERS:  Okay.  Thank you. 4 

CROSS-EXAMINATION 5 

Q. BY MR. ESDERS:  Ms. Williams, you testified about a file 6 

that was on your desk including, which included a number of 7 

the applications we just discussed.  Was that file on your 8 

desk when you arrived in the morning of the 23rd? 9 

A. I don't remember. 10 

Q. Okay.  But at some point on the 23rd, you did receive 11 

that file, correct? 12 

A. Yeah.  Well I put it in a folder and move it. 13 

Q. Oh, you put it in a folder too? 14 

A. I could have put it in a folder, yes, sir. 15 

Q. Okay.  So the applications then that ultimately went 16 

into that folder, when you, when you received them they were 17 

just a stack of paper, is that right? 18 

A. Yes. 19 

Q. Okay.  And before you put them into the folder, did you 20 

look through the list of names and applications? 21 

A. Just the front parts of it, you know, so -- 22 

Q. Okay.  Is that how you were able to recognize the 23 

documents that Ms. Eitzen just showed you when you reviewed 24 

the front parts of the paperwork? 25 
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A. Yes. 1 

Q. Okay.  Did you go back and look at it again after you 2 

put it into that folder? 3 

A. I don't remember.  I might have. 4 

Q. Okay.  Now when you were looking through them to put it 5 

in there, did you recognize any of the names that were on 6 

those applications? 7 

A. Yes. 8 

Q. And how is it that you recognized them? 9 

A. Because those were previous employees that worked with 10 

us. 11 

Q. Were there any applications from any individuals who 12 

were not previous employees, that is employees of ITS? 13 

A. There were some.  I don't recall what all they were. 14 

Q. You don't recall how many there were? 15 

A. I don't recall how many or who they, the other 16 

applicants were.  Other people were coming through here 17 

applying for jobs. 18 

Q. Okay.  And how did you know which ones to put into that 19 

folder? 20 

A. I kind of just would compile them until Tony told me 21 

which ones that he wanted to hire. 22 

Q. Okay.  Thanks.  So you were familiar with the employees 23 

who worked for ITS, is that correct? 24 

A. Yes. 25 
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Q. Okay.  And when you came in on the 23rd, that was the 1 

first day of operations under H&M, correct? 2 

A. Yes. 3 

Q. Okay.  Did you recognize any of the employees who were 4 

working in the yard that day? 5 

A. No.  They had, you talking about that start up? 6 

Q. Yeah. 7 

A. New employees of?  It, I'd never seen them before. 8 

Q. Okay.  Did you get any applications or job paperwork in 9 

relating to the individuals that you had not seen before? 10 

A. New applicants?  They went in -- 11 

Q. No, no. 12 

A. -- a pile also. 13 

Q. Did you, so do you know whether or not the people who 14 

were physically working that you did not recognize submitted 15 

applications for employment? 16 

A. No.  They were people from another yard of ours that 17 

came through to help until we hired them. 18 

Q. Okay.  Did you receive any paperwork for those 19 

individuals, not applications for employment but anything 20 

identifying those individuals? 21 

A. I don't recall, just the timecards that were made for 22 

them. 23 

Q. Okay.  And when you got timecards for those individuals 24 

what did you do with the information on those timecards? 25 
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A. I just, you know, because they, we kept them on the desk 1 

there and they would put in their time.  I would just go 2 

through and record it. 3 

Q. Okay.  And then once you recorded it, what did you do 4 

with it then? 5 

A. At the end of the week, I would submit them to the 6 

proper locations they had come from, so that their admin 7 

could submit their hours. 8 

Q. So if an individual was traveling from an H&M location 9 

in Chicago, would you submit it to the Chicago admin? 10 

A. Yeah.  I would compile it and, I'd send her a copy of 11 

the timecard. 12 

Q. To the Chicago administrative personnel -- 13 

A. Yeah. 14 

Q. -- for H&M?  And if an individual was from New Jersey, 15 

would you do the same thing but send it to the New Jersey 16 

administrative office? 17 

A. Yes. 18 

Q. Okay.  And were there in fact people from Chicago and 19 

from New Jersey among those individuals that you saw working 20 

there? 21 

A. Some Chicago, yes.  I don't think we had any from New 22 

Jersey? 23 

Q. Okay.  Now we're getting back to the individuals that 24 

you recognized who submitted applications on the 23rd.  For 25 
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the ones who were not hired, were they paid any wages for 1 

their time coming into H&M on the 23rd to fill out the 2 

applications? 3 

A. They paid wages when they were -- you're talking about 4 

previous employees -- 5 

Q. Yes. 6 

A. -- that came into apply? 7 

Q. Yes. 8 

A. No.  They were, they weren't paid wages to come in. 9 

Q. Okay.  That's all I was asking.  Okay.  So but 10 

ultimately were there any employees hired on the 23rd that 11 

had been prior employees of ITS, including, besides yourself? 12 

A. There was Jermaine Collins and Allen Young. 13 

Q. Okay.  Did you ask anyone whether or not other employees 14 

who had previously worked for ITS were going to be hired? 15 

A. Did I ask anyone? 16 

Q. That's correct.  That's my question. 17 

A. No. 18 

Q. Why not? 19 

A. I, who would, who would I have asked? 20 

Q. Did you ask Mr. Lee? 21 

A. Lee?  No.  I didn't ask him. 22 

Q. Okay.  And is there a reason why you did not ask him? 23 

A. No. 24 

Q. Okay.  Did anyone say anything about why certain 25 
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employees who had worked for ITS were not hired? 1 

A. Not some, I mean what employees are you talking about 2 

that who I would have said anything to? 3 

Q. I'm just asking you if anyone said anything to you -- 4 

A. No.  No. 5 

Q. -- about -- yeah, let me just ask the question.  I 6 

understand your answer is no, but I want to get the whole 7 

question on the record.  Did anyone say anything to you about 8 

why individuals who had worked for ITS previously were not 9 

being hired? 10 

A. No. 11 

 MR. ESDERS:  Okay.  I have no further questions. 12 

 JUDGE STECKLER:  Mr. Fitzgerald? 13 

 MR. FITZGERALD:  We're going to reserve the right to 14 

recall Ms. Williams in our case in chief. 15 

 JUDGE STECKLER:  Okay.  Ms. Williams -- well, 16 

Ms. Eitzen, do you have further questions after Mr. Esders 17 

questions? 18 

 MS. EITZEN:  No, thank you.  I do not. 19 

 JUDGE STECKLER:  Okay.  Ms. Williams, I do have a couple 20 

of questions.  Had you ever heard Mr. Lee discuss the 21 

unionization efforts at the facility in the fall of 2018? 22 

 THE WITNESS:  I'm sorry, can you -- 23 

 JUDGE STECKLER:  Did you, did Mr. Lee ever discuss with 24 

you or did you overhear him talking about the unionization 25 
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efforts at the facility while it was still ITS in the fall of 1 

2018? 2 

 THE WITNESS:  Not other than that they were trying to 3 

form a union.  We didn't discuss anything else about that. 4 

 JUDGE STECKLER:  Okay.  Did you overhear any 5 

conversations he may have had about that? 6 

 THE WITNESS:  No. 7 

 JUDGE STECKLER:  Are you, in terms of his relationship 8 

with gate clerk Michelle, did you, are you familiar with any, 9 

how their working relationship was? 10 

 THE WITNESS:  No.  I didn't pay attention to that. 11 

 JUDGE STECKLER:  Okay.  Once Mr. Lee met his demise who 12 

became the terminal manager? 13 

 THE WITNESS:  Leander Barrow. 14 

 JUDGE STECKLER:  Has Mr. Barrow asked for any of those 15 

applications out of that file? 16 

 THE WITNESS:  No. 17 

 JUDGE STECKLER:  Okay.  I have no further questions.  18 

Anything Ms. Eitzen? 19 

 MS. EITZEN:  No, thank you. 20 

 JUDGE STECKLER:  Mr. Esders? 21 

 MR. ESDERS:  Nothing further. 22 

 JUDGE STECKLER:  Okay.  Ms. Williams, you're about to be 23 

excused.  You are probably going to be recalled by H&M at 24 

some later date.  Please do not discuss your testimony with 25 
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anyone for now and probably through April when this case is 1 

continuing.  Thank you for your time afternoon and you may 2 

disconnect. 3 

 THE WITNESS:  Thank you. 4 

(Witness excused.) 5 

 JUDGE STECKLER:  General Counsel may call -- 6 

Ms. Williams has left the building.  General Counsel -- 7 

 MS. DUVALL:  Can we go -- sorry, can we go off the 8 

record because we get the steps or the revised steps from 9 

H&M's Counsel and -- 10 

 JUDGE STECKLER:  Okay.  Yeah, and he -- 11 

 MS. DUVALL:  -- we'd like a chance to go over that just 12 

briefly.  Like, Ms. Eitzen and I'd like to discuss it and 13 

then be able to get back to them so that we can work some of 14 

this out before we -- 15 

 JUDGE STECKLER:  How much time do you need?  How much 16 

time do you need?  Fifteen minutes? 17 

 MS. DUVALL:  Well we would like, yeah, 15 minutes will 18 

be great. 19 

 JUDGE STECKLER:  And you need to be in a room with 20 

Mr. Murphy? 21 

 MS. EITZEN:  But we don't need a breakout.  We can -- 22 

 MS. DUVALL:  We, yeah, we can just leave the hearing and 23 

call each other.  That's fine. 24 

 JUDGE STECKLER:  Okay.  Okay. 25 
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 MS. DUVALL:  Okay. 1 

 JUDGE STECKLER:  We'll be off the record for 15 minutes 2 

then.  Thank you. 3 

(Off the record from 2:55 p.m. to 3:58 p.m.) 4 

 JUDGE STECKLER:  Back on the record please, Tom. 5 

 Thank you.  We've been off the record to allow General 6 

Counsel, Respondent and the ILA time to develop and review a 7 

stipulation, a document of stipulation.  General Counsel 8 

would you like to offer? 9 

 MS. DUVALL:  Yes.  At this time we would offer Joint 10 

Exhibit 1 into evidence, which it's and unsigned stipulations 11 

document, a five-page document.  However, we are orally 12 

representing that this is a document full of stipulations 13 

agreeable to the Acting General Counsel or Counsel for the 14 

Acting General Counsel. 15 

(Joint Exhibit 1 marked for identification.) 16 

 JUDGE STECKLER:  For Respondent, Mr. Fitzgerald? 17 

 MR. FITZGERALD:  We have no objection and we are orally 18 

representing that these are acceptable to Respondent as well. 19 

 JUDGE STECKLER:  Mr. Esders? 20 

 MR. ESDERS:  Yes, we have no objection to the admission 21 

of the document and agree that it is acceptable. 22 

 JUDGE STECKLER:  Joint Exhibit 1 is admitted. 23 

(Joint Exhibit 1 received in evidence.) 24 

 JUDGE STECKLER:  And during the break someone mentioned 25 
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that Respondent's Exhibit Y, which is referred to in this 1 

document I think Respondent moves forward Respondent's Y? 2 

 MR. FITZGERALD:  Yes.  Having that Joint Exhibit 1 3 

entered we are moving to admit Respondent's Exhibit Y and 4 

it's 33-some parts into evidence. 5 

 MS. DUVALL:  No objection from the Acting General 6 

Counsel. 7 

 MR. ESDERS:  None from the charging party. 8 

 JUDGE STECKLER:  Respondent's Exhibit Y is admitted into 9 

evidence. 10 

(Respondent's Exhibit Y marked for identification.) 11 

(Respondent's Exhibit Y received in evidence.) 12 

 JUDGE STECKLER:  Any other matters?  Any other matters 13 

at this point before we go to the next witness? 14 

 MS. DUVALL:  No, Your Honor. 15 

 JUDGE STECKLER:  Okay.  General Counsel may call the 16 

next witness. 17 

 MS. DUVALL:  We call Kevin Basnight. 18 

 JUDGE STECKLER:  Mr. Basnight, we cannot see you.  There 19 

we go.  And can you unmute yourself, please?  Still no sound 20 

from you.  Is there a place at the bottom left -- 21 

 THE WITNESS:  Am I good now? 22 

 MS. DUVALL:  There we go. 23 

 JUDGE STECKLER:  You are excellent now.  Thank you. 24 

 THE WITNESS:  Thank you. 25 
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 JUDGE STECKLER:  Please raise your right hand. 1 

(Whereupon, 2 

KEVIN BASNIGHT 3 

was called as a witness by and on behalf of the General 4 

Counsel and, after having been duly sworn, was examined and 5 

testified as follows:) 6 

 JUDGE STECKLER:  Please state your name and spell it for 7 

the record? 8 

 THE WITNESS:  Kevin, K-e-v-i-n, Basnight, B-a-s-n-i-g-h-9 

t. 10 

 JUDGE STECKLER:  And Mr. Basnight, because we're on Zoom 11 

technology I have to ask you a few extra questions here 12 

before we get into the substance of your testimony.  Are you 13 

in a room by yourself, please? 14 

 THE WITNESS:  I am. 15 

 JUDGE STECKLER:  Are, do you have any documents in front 16 

of you? 17 

 THE WITNESS:  I do not. 18 

 JUDGE STECKLER:  From time to time there may be an 19 

objection to a question give to you.  If you wouldn't mind 20 

hesitating for a moment before you answer so that to give me 21 

an opportunity to hear the arguments and rule on the 22 

objection, please.  Is that okay? 23 

 THE WITNESS:  I'll try my best. 24 

 JUDGE STECKLER:  Okay.  That's all we can ask for.  25 
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General Counsel, you may inquire. 1 

DIRECT EXAMINATION 2 

Q. BY MS. DUVALL:  Good afternoon, Mr. Basnight. 3 

A. Good afternoon. 4 

Q. I'm just going to jump right into our questions.  I know 5 

you've been probably waiting a while.  Are you familiar with 6 

the International Longshoremen's Association, Local 1970, 7 

sometimes referred to as ILA? 8 

A. Yes, ma'am. 9 

Q. Are you a member of ILA? 10 

A. I am. 11 

Q. For how many years approximately have you been a member 12 

of ILA? 13 

A. Twenty-seven. 14 

Q. Have you ever held any positions with the ILA, Local 15 

1970? 16 

A. Several. 17 

Q. Okay.  What positions have you held with ILA Local 1970? 18 

A. I've been delegate, delegate district council, recording 19 

secretary, vice-president and treasurer and president. 20 

Q. What time period were you the president of ILA Local 21 

1970? 22 

A. From 2015 until 2019. 23 

Q. Is there a particular month in 2019 that went to? 24 

A. I believe it was August or September. 25 
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Q. And while you were president of ILA Local 1970 what just 1 

generally were your job duties? 2 

A. The day-to-day operations, I pretty much did everything.  3 

Oversee the operations of the local. 4 

Q. Were you involved in organizing new units? 5 

A. Yes, ma'am. 6 

Q. Okay.  Were you involved in organizing units for the 7 

entire time that you were president of ILA Local 1970?  Or 8 

just for part of that time? 9 

A. We started that immediately, so pretty much the entire 10 

time, to answer your question. 11 

Q. Okay.  And while you were organizing new units, just 12 

generally how did, how did you organize a new unit? 13 

A. Well, we were seeking to expand our local jurisdiction.  14 

Work that was being done outside of our current employers, 15 

there was work being done by non-signatory employers and as 16 

we spread our word that we were trying to capture our work, 17 

we had a lot of feedback from some of those entities in which 18 

we pursued. 19 

Q. And just generally can you describe the organizing 20 

process of how you pursued those entities? 21 

A. Yes, ma'am.  We would either approach someone that we 22 

either knew at the location or someone that knew us, family, 23 

friend, a member of the local and just through word of mouth, 24 

basically in conversation. 25 
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Q. Are you familiar with the Norfolk Portlock Intermodal 1 

Yard in Chesapeake, Virginia? 2 

A. I am. 3 

Q. And how are you familiar with that Norfolk yard? 4 

A. I've been on that yard several times working for 5 

different companies of the signatory to Local 1970 in the 6 

Port of Hampton Roads.  And I would make calls over there for 7 

refrigerated containers that were broken down and Gensets 8 

that I actually ran there for different containers.  So 9 

that's pretty much how I got from me with location. 10 

Q. Do you know what type of work was performed at that 11 

yard? 12 

A. Yes.  Pretty much the same work we do on the ports where 13 

we would off-load, on-load, signatory container boxes, dry 14 

boxes and as well as refrigerator boxes.  And also there was 15 

chassis work being done, box work repair and things of that 16 

nature. 17 

Q. You said on-load and off-load, what are you on-loading 18 

and off-loading things off? 19 

A. Signatory containers, different containers on the rail.  20 

At the ports they pretty much handle all that ILA in the Port 21 

of Hampton Roads that is.  And over at the Norfolk Southern 22 

Yard in Chesapeake it was not ILA but those boxes were that 23 

were off-loaded, on-loaded and the equipment were ship line 24 

operated equipment that were handled at that yard as well.  25 
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That's why there was a certain company I used to work for 1 

before I became president full time.  And they would send me 2 

over to repair a truck to work on some of that equipment. 3 

Q. And what company was that? 4 

A. Marine Repair Service of Virginia. 5 

Q. And you said you were actually sent to the Norfolk yard, 6 

is that right? 7 

A. Yes, ma'am. 8 

Q. Okay. 9 

A. Several times. 10 

Q. So whose equipment were you repairing over at the 11 

Norfolk yard? 12 

A. Marine Repair Service had a contract to repair through 13 

USMX, repair different ship lines, ship lines that were, 14 

their containers were being handled and chassis were being 15 

handled at that location.  And sometimes they would have an 16 

issue and they couldn't fix it, and ILA mechanic such as 17 

myself and others would go to the yard and perform repairs. 18 

Q. Are you familiar with ITS Technologies and Logistics? 19 

A. I am. 20 

Q. How are you familiar with ITS? 21 

A. ITS they are a double-breasted company.  There's one 22 

part of the ITS group that is signatory, one of the 22 23 

signatory employers in the Port Hampton Roads that actually 24 

work with the Longshoremen.  And there's another part of the 25 
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double-breasted that is nonunion that actually they were at 1 

the Norfolk Southern Yard. 2 

Q. Did there come a time with ILA Local 1970 attempted to 3 

represent the employees of ITS at the Norfolk yard? 4 

A. There was a time, yes, ma'am. 5 

Q. And how did that, how did that come about? 6 

A. A couple of the employees that work for the ITS 7 

Logistics Company mainly, the nonunion of the double-8 

breasted.  They contacted me personally.  That was around 9 

September or October of 2018. 10 

Q. Do you recall which employees from the Norfolk yard, ITS 11 

employee contacted you directly? 12 

A. Yes, ma'am.  It was mainly Mike McManus had started that 13 

off.  And then his sidekick Carlos was an employee over there 14 

as well.  And they wanted to know if I could come out and 15 

meet with them. 16 

Q. And did you go and meet with them? 17 

A. Yes, ma'am, I did.  I met with them and a few other, 18 

some of the other employees at the time. 19 

Q. And where initially did you meet with Mr. McManus and 20 

Carlos and some of the other employees? 21 

A. I went directly to the location onsite at the Norfolk 22 

Southern Yard where ITS was performing their work.  And I was 23 

looking around to see what they were doing.  So and I had an 24 

opportunity to meet with a few employees that day and over 25 
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the time it was down the road. 1 

Q. Do you know when approximately this was? 2 

A. Yes, ma'am.  Later, the end of 2018.  And mainly 3 

approximately around at the beginning of October is when I 4 

went out actually the first time. 5 

Q. While you were at the Norfolk yard that day, did you see 6 

nay supervisors at the Norfolk yard? 7 

A. Yes.  I saw a few management personnel. 8 

Q. Okay.  And how did you know they were management 9 

personnel? 10 

A. I asked some questions, you know, who were the 11 

supervisors?  Were they union?  Were they represented by 12 

anybody?  You know, I pretty much was trying to feel 13 

everything out and wanted to know why they called me.  And 14 

just who was who, just trying to get a feel and see if there 15 

could be a possibility to organize that location. 16 

Q. Okay.  When you say you asked, who were asking about the 17 

managers? 18 

A. Mike McManus, he was pretty much the head guy over 19 

there.  He'd been there one of the, probably the longest of 20 

all the employees at that time, which was 28 years or 21 

something like that. 22 

Q. And did you find out the names at time of the 23 

supervisors that you were actually seeing at the yard that 24 

day? 25 
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A. I did. 1 

Q. And what were their names? 2 

A. The main guy, his name was Tony.  And there were a few 3 

others there, they were under Tony.  So probably because Tony 4 

was the yard manager, I don't recall his last name. 5 

Q. Did you speak with Tony that day that you were at the 6 

yard? 7 

A. That day, no, ma'am. 8 

Q. Okay.  Did you see Tony that day? 9 

A. Yes, I did. 10 

Q. Do you know if Tony saw you? 11 

A Tony stopped when he saw me and pretty much stopped him 12 

in his tracks.  I guess he may have saw my license plate and 13 

he had never seen me before and I had never seen him before.  14 

And I was there just briefly.  Not very long. 15 

 JUDGE STECKLER:  Mr. Basnight, what's your license plate 16 

that he, that's such a big deal there? 17 

 THE WITNESS:  At the time it was ILA PRES. 18 

 JUDGE STECKLER:  Okay.  I'm sorry, Ms. Duvall. 19 

 MS. DUVALL:  No problem. 20 

Q. Were you, do you recall what you were wearing that day 21 

that you were at the yard? 22 

A. I was in a suit, suit and tie. 23 

Q. Did you have any ILA insignia on you that you were 24 

wearing? 25 
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A. Yeah, I always had an ILA flag, a small pin on the 1 

breast of my sport coat. 2 

Q. After that initial meeting that you were at, or I don't 3 

want, I don't want to put words in your mouth.  After you 4 

initially went to that Norfolk yard, were, did you ever meet 5 

with ITS employees after that fact? 6 

(Simultaneous speaking.) 7 

A. Yes, we had several meetings.  Yes, ma'am, we had 8 

several meetings after that.  I invited them if they were 9 

serious about this, we could have conversations.  I invited 10 

them to the office of Local 1970.  All of the employees that 11 

were interested in that and wanted to hear what we had to 12 

say.  I wanted to hear what they had to say. 13 

Q. And do you recall -- well first of all, did all of the 14 

meeting that you held with ITS employees at the Norfolk yard 15 

occur at the ILA building other than that first one.  Or was 16 

there anywhere else that -- 17 

A. Actually we went to Mario's Pizza House, and we had 18 

requested a room to the side where all the employees could 19 

come and they could bring their spouses.  I offered at that 20 

time I could come and meet them one on one.  Mr. Kevin 21 

Wallace and myself and the executive board at the time.  22 

Everybody on the executive board was invited and everybody 23 

at, as well as our organizers through Local 1970.  And the 24 

employees that for ITS and their spouses were invited so we 25 
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could all have an open conversation. 1 

Q. And you mentioned a Mr. Kevin Wallace.  Who is he? 2 

A. He was the organizer for Local 1970 better known by the 3 

membership. 4 

Q. Okay.  And you said that there were executive board -- 5 

ILA Local 1970 executive board members that also attended 6 

this pizza parlor? 7 

A. Some of them.  Not all of them.  Some of them never came 8 

to any meetings and there were a few that were at every 9 

meeting. 10 

Q. Okay.  So the ones, just so at the Mario's Pizza, do you 11 

recall which executive board, ILA Local 1970 executive board 12 

members attended the one at the pizza parlor? 13 

A. If I memory serves correct, it was myself.  It was Chris 14 

Norvell, who was the recording secretary.  I request, adamant 15 

about him being there at every meeting to keep an accurate, 16 

as best we could, a sign in sheet that everybody signed, as 17 

well as keeping some minutes of what was going on.  And Vince 18 

Chaney was our treasurer.  He was very involved at the time 19 

as well. 20 

Q. Okay.  You mentioned sign in sheets.  Did you tend to 21 

keep sign in sheets at every meeting or just that first 22 

meeting? 23 

A. Pretty much every meeting we had a sign up, a sign in 24 

sheet that we passed around.  I didn't keep a mental note of 25 
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who signed and who didn't sign it.  We passed it around.  We 1 

requested everybody sign this for our records and purposes. 2 

Q. So with respect to the Norfolk yard ITS employee 3 

meetings -- not employee meeting, ILA meeting with ITS 4 

Norfolk yard employees, for each of those ILA meetings was 5 

there a sign in sheet that was passed around? 6 

A. Yes, ma'am. 7 

Q. Okay.  And where did you keep those sign in sheets after 8 

the, after each meeting? 9 

A. The recording secretary kept those sign in sheets. 10 

Q. Okay.  And did everyone sign themselves in?  Meaning was 11 

there somebody there writing down who was coming in the door 12 

or was it just passed around and everybody individually 13 

signed themselves? 14 

A. No.  We asked, everybody sign their own name and nobody 15 

else's name.  And just sign for yourself and that was it. 16 

Q. At that first pizza parlor, Mario's Pizza meeting do you 17 

recall which ITS employees attended that meeting, if any?? 18 

A. No, ma'am, I don't. 19 

Q. Okay. 20 

A. I know Mike McManus was present at just about every 21 

meeting, I can say that.  And I believe Carlos was as well.  22 

And there were several different employees of ITS and I can't 23 

really name them all right now. 24 

Q. Okay.  Would it, would they show up in the sign in 25 
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sheets? 1 

A. Yes, ma'am. 2 

Q. I'm going to show you on the screen what has been marked 3 

as General Counsel's Exhibit 2.  Okay.  This is a multi-page 4 

document and I'm going to -- can you see at the top it says 5 

ILA Local 1970? 6 

A. Yes, ma'am. 7 

Q. Okay.  So I'm going to scroll through first and then 8 

I'll have some questions.  And so it starts on GC Page 45 at 9 

the bottom.  It says General Counsel's Exhibit 2.  And I'm 10 

going to scroll through the entirety of General Counsel's 11 

Exhibit 2.  Okay.  And this General Counsel's Exhibit 2 ends 12 

on GC Page 52.  You can see this is another document below 13 

it.  Okay.  Do you recognize General Counsel's Exhibit 2? 14 

A. Yes, ma'am. 15 

Q. Okay.  And what are these sheets that I just showed you? 16 

A. These are sign in sheets, just with a basic piece of 17 

notepad, notebook paper and we requested, you know, the name, 18 

their phone number of course for our records. 19 

Q. And are these sheets collected in the regular course of 20 

ILA's Local 1970's business? 21 

A. Yes, ma'am, through the organizing, yes. 22 

 MS. DUVALL:  Okay.  I believe you already testified 23 

about where they were kept.  Your Honor, at this time I would 24 

offer General Counsel's Exhibit 2 into evidence. 25 
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 JUDGE STECKLER:  Any objections? 1 

 MR. FITZGERALD:  None. 2 

 MR. ESDERS:  No objection. 3 

 JUDGE STECKLER:  GC-2 is received. 4 

(General Counsel's Exhibit 2 marked for identification.) 5 

(General Counsel's Exhibit 2 received in evidence.) 6 

Q. BY MS. DUVALL:  Did ILA Local 1970 or you on behalf of 7 

ILA Local 1970 or you on behalf of ILA Local 1970 ever 8 

collect any cards from employees of ITS who worked at the 9 

Norfolk yard to determine if they were interested in being 10 

represented by ILA Local 1970? 11 

A. Those cards are called pledge cards, yes, ma'am. 12 

Q. Pledge cards.  Okay.  Thank you for clarifying what they 13 

were called, at least.  So you called them pledge cards? 14 

A. Yes, ma'am. 15 

Q. Okay.  And approximately when were pledge cards 16 

collected? 17 

A. About that same time we started meeting.  I'm not sure, 18 

I think it was, we started the pledge card selection process 19 

right there in the first meeting.  It was a long meeting.  It 20 

was in the office as we talked back and forth.  We explained 21 

our contract, we explained it, we believed that, that work 22 

was being performed was ILA work due to ship line and the 23 

contract we had with USMX.  And work was being performed 24 

obviously because ILA mechanics were going to the location 25 
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and performing work as well on the same equipment. 1 

Q. Okay.  And when you were collecting pledge cards, can 2 

you just describe how these got passed out? 3 

A. These are passed out by our organizer.  And it would 4 

explain to the men and women of ITS if they wanted to 5 

possibly join the ILA to have representation, then these 6 

cards must be signed because there was a general process we 7 

had to go through to make it legal. 8 

Q. And what was that general process you had to go through 9 

to make it legal? 10 

A. Explain all, what our position was, explain who we were, 11 

have these people sign these cards so we could have that 12 

actual legal vote. 13 

Q. Okay.  And is that an, a vote through the NLRB, election 14 

vote? 15 

A. That's correct.  Yes, ma'am. 16 

Q. Okay.  So do you recall the NLRB actually holding an 17 

election as to whether the ILA Local 1970 would be the 18 

representative of the ITS employees at the Norfolk yard? 19 

A. Yes, ma'am.  The NLRB came to see them and in November 20 

2018, I believe it was November 28th, 2018 we conducted, or 21 

had an election. 22 

Q. Were you involved in seeking that election? 23 

A. I was involved every step of the way, yes, ma'am. 24 

Q. Okay.  I am going -- did you ever ask the employer ITS, 25 
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the employer at that time, ITS to recognize ILA Local 1970? 1 

A. Yes, we did.  After the vote we certainly did. 2 

Q. Okay.  So you said you were involved in every process 3 

along the way.  So I'm going to show you General Counsel's 4 

Exhibit 4 on the screen.  I'm going to scroll through General 5 

Counsel's Exhibit 4.  At the bottom of the page it says 6 

General Counsel's Page 55.  It's a little hard to see the 7 

actual page number because of just the way it turns out.  And 8 

it goes down to -- oh, I'm sorry, that's something else.  But 9 

this is General Counsel Exhibit 4, a one-page document.  Do 10 

you recognize this document? 11 

A. Yes, ma'am, I do. 12 

(General Counsel's Exhibit 4 marked for identification.) 13 

Q. BY MS. DUVALL:  Okay.  And is this your signature on the 14 

bottom of the document? 15 

A. That certainly is. 16 

Q. And what is this General Counsel's Exhibit 4? 17 

A. A petition for an election. 18 

Q. Okay.  Is this the petition you filed with the NLRB to 19 

represent the employees at the Norfolk yard, the ITS -- 20 

A. Yes, ma'am.  Yes, ma'am. 21 

Q. Okay.  And is this a true and accurate copy of the 22 

petition you submitted to the NLRB? 23 

A. I believe it is. 24 

 MS. DUVALL:  Your Honor, I would move to enter General 25 
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Counsel's Exhibit 4 into evidence. 1 

 MR. FITZGERALD:  No objection from Respondent. 2 

 MR. ESDERS:  No objection. 3 

 JUDGE STECKLER:  GC-4 is received. 4 

(General Counsel's Exhibit 4 received in evidence.) 5 

Q. BY MS. DUVALL:  And I'm going to scroll down now to 6 

General Counsel's Exhibit 5.  And I'll show you at the 7 

bottom, that's GC Page 56.  And that's also a one-page 8 

document.  Do you recognize this document? 9 

A. Yes. 10 

(General Counsel's Exhibit 4 marked for identification.) 11 

Q. BY MS. DUVALL:  Okay.  And is this your signature on the 12 

bottom of the document? 13 

A. Yes, it is. 14 

Q. Okay.  And what is this document? 15 

A. That is a document I believe, I mean, that is a document 16 

requesting the right to have, to be, to be the representative 17 

for those people, those men and women at ITS. 18 

Q. Okay.  So to clarify is this, is this related to the 19 

petition I just showed you before? 20 

A. Yeah.  I believe it is. 21 

Q. Is this, you're certifying that you served a copy of 22 

this petition, General Counsel's Exhibit 4 on ITS? 23 

A. I did do that.  I know I did. 24 

 MS. DUVALL:  Okay.  Your Honor, I move to enter General 25 
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Counsel's Exhibit 5 into evidence. 1 

 MR. FITZGERALD:  No objection from Respondent. 2 

 MR. ESDERS:  No objection. 3 

 JUDGE STECKLER:  GC-5 is received. 4 

(General Counsel's Exhibit 5 received in evidence.) 5 

Q. BY MS. DUVALL:  Did, at any point did ITS or someone 6 

from ITS ever acknowledge to you that they would participate, 7 

that ITS would participate in the NLRB election process, 8 

they'd be willing to do so? 9 

A. Say it again please? 10 

Q. Did anyone from ITS at any point tell you either in 11 

writing or orally that they were willing to participate in 12 

the NLRB election process with respect to this unit? 13 

A. I don't recall -- 14 

Q. Okay. 15 

Q. -- if they told me they would or not. 16 

A. I'm going to show you a document and you can tell me 17 

whether or not you recognize it.  I'm going to show you 18 

General Counsel's Exhibit 3.  I'm going to start at the top.  19 

It's a one-page document.  And do you see ITS ConGlobal at 20 

the top of the document?  Do you see that? 21 

A. Yes. 22 

(General Counsel's Exhibit 3 marked for identification.) 23 

Q. BY MS. DUVALL:  Okay.  I'm going to scroll down to the 24 

bottom of the document, General Counsel's Exhibit 3, GC Page 25 
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53 and there's a signature on there.  Do you recognize this 1 

document?  And feel free to look through it before you tell 2 

me. 3 

A. Yes, I recall that document. 4 

Q. Okay.  And what is it? 5 

A. A response letter of a letter that I sent stating that 6 

they will cooperate because the NLRB had been previously 7 

involved in this so they would cooperate in a secret ballot 8 

election. 9 

Q. Okay.  And is this a true and accurate copy of the 10 

letter you received from ITS? 11 

A. Yes, ma'am. 12 

 MS. DUVALL:  Okay.  Your Honor, I would move to enter 13 

General Counsel's Exhibit 3 into evidence. 14 

 MR. FITZGERALD:  No objection to the admission of 15 

Exhibit 3 from Respondent. 16 

 MR. ESDERS:  No objection. 17 

 JUDGE STECKLER:  GC-3 is received. 18 

(General Counsel's Exhibit 3 received in evidence.) 19 

Q. BY MS. DUVALL:  If the (ph.) petition, the NLRB petition 20 

was filed, did the parties reach a stipulated election 21 

agreement for the NLRB process? 22 

A. Yes.  We had a successful election. 23 

Q. I'm going to show you General Counsel's Exhibit 6 on the 24 

screen.  And this one's going to be multi-page document.  So 25 
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I'm going to start at the top of this page you see at the top 1 

where it says United States of America.  Can you see that? 2 

A. Yes, ma'am. 3 

(General Counsel's Exhibit 6 marked for identification.) 4 

Q. BY MS. DUVALL:  Okay.  And I'm going to scroll down 5 

through the entire document.  It starts on GC Page 57 and 6 

goes all the way to GC Page 59.  Do you recognize this 7 

document? 8 

A. Yes, I do. 9 

Q. Okay.  And what is General Counsel's Exhibit 6? 10 

A. You're asking me what I think this is? 11 

Q. Well if you recognize it. 12 

A. Yes, ma'am, I do recognize it. 13 

Q. What is it? 14 

A. It's an election agreement of how the election is 15 

supposed to be ran and who was supposed to be involved. 16 

Q. Was it the election agreement pertaining to the ITS, the 17 

ITS unit at the Norfolk yard? 18 

A. Yes, ma'am, it is. 19 

 MS. DUVALL:  Your Honor, I move to enter General 20 

Counsel's Exhibit 6 into evidence. 21 

 MR. FITZGERALD:  May I ask the witness a few questions 22 

about this document, Your Honor. 23 

 JUDGE STECKLER:  If you'd like, yes. 24 

 MR. FITZGERALD:  Mr. Basnight, I notice on Pages 1 and 2 25 
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of this document there are spaces at the bottom.  I'd ask, 1 

Barbara, you to scroll down.  You can just pause at the 2 

bottom right there.  There's a space here that says initials 3 

and there is no initials on Page 1.  And if Barbara, if you'd 4 

scroll down to Page 2 as well there's a space for initials 5 

again that is not initialed.  At any point in time did you 6 

initial a stipulated election agreement for an election with 7 

ITS Technology and Logistics, LLC for the employees at the 8 

Norfolk yard. 9 

 THE WITNESS:  I believe I did.  It seems like this would 10 

be something for Mr. Tony Lee's copy, as it says at the 11 

bottom under 9, it says Mr. Tony Lee.  Everything that was 12 

given to us, I pretty much made sure that I did document that 13 

and we were requesting this information and this vote, if I 14 

answered your question. 15 

 MR. FITZGERALD:  No, I think you did.  I guess I note 16 

for in response to your comment about Paragraph 9, it appears 17 

that Mr. Lee is being designated as the employer's 18 

representative under Paragraph 9 and not that this is a copy 19 

of any documentation of Mr. Lee.  I guess my question then 20 

becomes, if you have a copy with your initials on it on Pages 21 

1 and 2, did you, where is that copy? 22 

 THE WITNESS:  I couldn't tell you.  All of this was 23 

turned over to the Local. 24 

 JUDGE STECKLER:  Let me ask a question here please for 25 
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the General Counsel.  Is this the complete conformed copy 1 

that the -- 2 

 MS. DUVALL:  It is.  It's a conformed copy.  The way the 3 

process works is the, both parties submit signed and 4 

initialed copies and but they're separate documents and then 5 

the region conforms them into one document that get 6 

electronic signatures.  We go down to GC Page 59, everything 7 

including the acting, at that point it was an acting regional 8 

director, the acting regional director's signature is in a 9 

conformed copy. 10 

 JUDGE STECKLER:  Okay.  We -- 11 

 MR. FITZGERALD:  Okay.  So that -- 12 

 JUDGE STECKLER:  We can take administrative notice of 13 

that then. 14 

 MR. FITZGERALD:  Okay. 15 

 JUDGE STECKLER:  When we put GC-6 in. 16 

 MR. FITZGERALD:  Thank you. 17 

(General Counsel's Exhibit 6 received in evidence.) 18 

Q. BY MS. DUVALL:  So during this election process, did you 19 

receive a copy of the voter list for the election, the list 20 

that was, that the vote was based on, the list of employees? 21 

A. Yes, ma'am. 22 

Q. Okay.  Do you recall how you received that list? 23 

A. I really don't recall.  I remember seeing that list that 24 

you're speaking of. 25 
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Q. Okay.  I'm going to show you on the screen General 1 

Counsel's Exhibit 7 and see if you recognize this document.  2 

Do you see at the top it says from Tom Dowd? 3 

A. Yes. 4 

(General Counsel's Exhibit 7 marked for identification.) 5 

Q. BY MS. DUVALL:  Okay.  And the To line has a 6 

kevbasnight@yahoo.com.  Is that your email address? 7 

A. At the time it was, yes, ma'am. 8 

Q. Did you receive this email? 9 

A. I believe I did. 10 

Q. Okay.  And it says, attachments, Norfolk EE roster 11 

eligible voters.docx.  Did you, when you received this email 12 

did it have an attachment? 13 

A. I don't recall. 14 

Q. Okay.  I'm going to scroll down and let me know if you 15 

recognize it.  So it starts on GC Exhibit 7 starts GC Page 16 

60.  And it goes down through GC Page 62.  So Page 61 and 62, 17 

was this document attached to the email that you received? 18 

A. Yes, ma'am, I believe it was. 19 

Q. Okay.  So do you recognize the entirety of GC-7 at this 20 

point? 21 

A. Yes, ma'am. 22 

Q. Okay.  And what is this document? 23 

A. This document just shows that the list of eligible 24 

voters that would be taking an opportunity to vote that day 25 
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of the vote. 1 

Q. And going to pages, GC Pages 61 and 62, was this the 2 

list that was actually used at the vote?  3 

(Simultaneous speaking.) 4 

A. I believe it was.  Yes. 5 

Q. And did you attend the NLRB election?  Not the actual 6 

voting but the prehearing conference? 7 

A. Yes. 8 

Q. Okay.  So do you know if this was the list that was used 9 

at the vote? 10 

A. Yes, ma'am. 11 

 MS. DUVALL:  Okay.  Your Honor, I'd move to enter 12 

General Counsel's Exhibit 7 into evidence. 13 

 MR. FITZGERALD:  No objection to the actual employer 14 

list.  I'm not sure it's necessary to include the cover email 15 

and certificate of service. 16 

 MS. DUVALL:  I am happy, I don't, I put it in for 17 

completion purposes honestly. 18 

 JUDGE STECKLER:  I think we can leave it if there's no 19 

other objections. 20 

 MR. ESDERS:  And no objection. 21 

 JUDGE STECKLER:  GC-7 is admitted. 22 

(General Counsel's Exhibit 7 received in evidence.) 23 

Q. BY MS. DUVALL:  Turning to the day of the NLRB election, 24 

do you recall who served as the union's observer to the 25 
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election? 1 

A. I believe it was Mr. Carlos, Carlos Jones. 2 

Q. And you said that you attended the prehearing, the pre-3 

election conference is that right? 4 

A. Yes, I did.  I was able to observe the ballot and 5 

observe the surrounding, then I had to leave the premises so 6 

to speak, or actually where the vote was being held and had 7 

to stand outside a certain distance away -- 8 

Q. Would you say -- 9 

A. -- from where the vote was being conducted. 10 

Q. Okay.  When was the vote was being conducted is when you 11 

had to stand a certain distance away? 12 

A. Yes, ma'am. 13 

Q. Okay.  So when you attended the pre-election conference 14 

do you recall who was in that room? 15 

A. Myself, Kevin Wallace, Carlos, Stephanie Eitzen, Tony, 16 

and I'm not sure who was with Tony.  I can't recall. 17 

Q. Do you know, do you recall whether or not ITS had an 18 

observer at the election? 19 

A. Yes, they did. 20 

Q. Okay.  Sitting here today, do you recall who that was? 21 

A. No, ma'am, I don't. 22 

Q. And were you present for the ballot count after the 23 

election? 24 

A. Yes, I was. 25 
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Q. Do you recall who was present at the ballot count? 1 

A. Yes.  It was the same five people. 2 

Q. Do you recall what the results were of the ballot count? 3 

A. Yes.  I believe it was 17 or 18 yes, and two or three 4 

no. 5 

Q. I'm going to show you General Counsel's Exhibit 8 on the 6 

screen.  Do you see at the top where it says United States of 7 

America?  Can you see that? 8 

A. Yes, ma'am. 9 

(General Counsel's Exhibit 8 marked for identification.) 10 

Q. BY MS. DUVALL:  Okay. 11 

A. Yes. 12 

Q. I just want to make sure that you can see what I can 13 

see.  That's why I'm asking that. 14 

A. Okay.  15 

Q. I'm going to scroll down to the bottom and this says at 16 

the bottom GC Page 63, General Counsel's Exhibit 8.  So do 17 

you, it says for petitioner.  Do you know whose signature 18 

that is? 19 

A. That's my signature. 20 

Q. Okay.  And for employer, do you recognize that 21 

signature? 22 

A. I believe it's Tony's signature. 23 

Q. Why do you say you believe it's Tony's signature?  Did 24 

you actually see him sign or do you recognize the signature? 25 
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A. I recognize the last name but he was called Tony but I 1 

think his actual name was Anthony.  And yeah, he was in the 2 

room and I did see him sign. 3 

Q. And for the regional director do you recognize that 4 

signature or know who signed for the regional director that 5 

day? 6 

A. Yes, Ms. Eitzen. 7 

Q. Okay.  Did you see actually see her sign this document? 8 

A. I did. 9 

Q. And what is this document? 10 

A. The actual tally of ballots from the election. 11 

 MS. DUVALL:  Your Honor, I move to enter General 12 

Counsel's Exhibit 8 into evidence. 13 

 MR. FITZGERALD:  No objection, Your Honor. 14 

 MR. ESDERS:  No objection. 15 

 JUDGE STECKLER:  GC-8 is received. 16 

(General Counsel's Exhibit 8 received in evidence.) 17 

Q. BY MS. DUVALL:  At the time of the pre-election 18 

conference you said Mr. Lee was in the room.  Did you and 19 

Mr. Lee speak at all during that, at the pre-election 20 

conference? 21 

A. Mr. Lee was very uptight that day.  So we had not a 22 

whole lot of conversation.  He mumbled under his breath a lot 23 

and he didn't, he didn't want us there. 24 

Q. When you said he mumbled under his breath a lot, was 25 
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there anything audible that you specifically heard? 1 

A. Something about, you know, the union didn't have a place 2 

there, or hurry up and get this blank, blank over with.  I 3 

was just, I had to just, you know, keep my distance and we'd 4 

let the business and let the men and women there have their 5 

say so to the vote. 6 

Q. So you mentioned that while the election was ongoing you 7 

had to step away a certain distance.  Where did you actually 8 

go? 9 

A. We went outside and I think we were several hundred feet 10 

away actually from the entrance of the room where they were 11 

voting. 12 

Q. Do you know where the vote took place, what room it was 13 

in? 14 

A. I believe it was their breakroom. 15 

Q. And you said you were several hundred feet away.  Could 16 

you see the breakroom from where you were standing? 17 

A. Yes, I could. 18 

Q. Could you see Mr. Lee while the vote was ongoing? 19 

A. Yes, I could.  Not the entire time.  He was coming and 20 

going from his office to outside. 21 

Q. Okay.  And how you know where his office was? 22 

A. Because I, the men and women in there told me his office 23 

was at that location where the door he was going in and out 24 

of. 25 
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Q. And where did you see his office in relation to where 1 

the breakroom was? 2 

A. Around the corner. 3 

Q. While the vote was ongoing, during the actual NLRB 4 

election, did you and Mr. Lee have any interactions? 5 

A. No.  I kept my distance from him. 6 

Q. And you, I believe you said that both you and Mr. Lee 7 

attended the ballot count. 8 

A. Yes, we did. 9 

Q. Did Mr. Lee say anything to you or around you during 10 

this ballot count? 11 

A. After the count was over and the results came out, he 12 

shook his head in disgust and said, told the men and women 13 

that were there and outside the door that they had made a 14 

huge mistake.  And it wasn't going to work out for them.  And 15 

he was very irate at that time. 16 

Q. Do you recall, you said the men and women were there, do 17 

you recall any specific men and women that were standing 18 

there at that time? 19 

A. Yes.  Carlos was there of course, Mike McManus was 20 

there, Darryl, I believe his name was Darryl, he was there.  21 

I can't recall all the names.  But a lot of them were 22 

standing around and all of a sudden they became sort of 23 

scared for their jobs by Mr. Tony's actions. 24 

Q. Did any of them express to you that they were scared for 25 
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their jobs? 1 

A. Yes, they did. 2 

Q. Who expressed to you that they were scared for their 3 

jobs? 4 

A. Mike was really concerned.  And a lot of people were 5 

very concerned.  It was their job.  It was their livelihood.  6 

And, you know, and Tony had told Mike and Mike had called me 7 

leading to days up the election that he was pretty much 8 

verbally threatening him, that if they voted yes, you know, 9 

they weren't going to have a job.  You know, the union didn't 10 

belong there and one reason why those companies came in, they 11 

went and got, they would come and go like ITS.  They don't 12 

have a contract.  There for a while and the men and women 13 

that shared with me every time a new contractor came in, they 14 

would lose money.  If they would be at $20 an hour, a new 15 

contractor would come in, they would be down $4 or $5, $10 an 16 

hour until they worked their way back up.  They were just 17 

really concerned about their livelihood and from what they 18 

were telling me, that Tony as the days went after the 19 

election it just became a very unsettling place of work. 20 

Q. Do you recall if the NLRB ever certified ILA Local 1970 21 

as the collective bargaining representative of the ITS 22 

employees at the Norfolk yard? 23 

A. That happened just a few days after the vote. 24 

Q. Let me show you General Counsel's Exhibit 9.  This is 25 
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also a multi-page document.  Do you see at the top were it 1 

says from Jacqueline Denegal? 2 

A. Yes, December 10th. 3 

(General Counsel's Exhibit 9 marked for identification.) 4 

Q. BY MS. DUVAL:  And again is that your email at that time 5 

back on December 10th, 2018, kev.basnight? 6 

A. Yes, ma'am. 7 

Q. So we're on GC Page 64 and I'm going to, like I said 8 

it's a multi-paged document.  I'm going to scroll through 9 

down to if at all the things, it'd just be Page 65, GC Page 10 

66 is the bottom of the document of GC Exhibit 9.  Do you 11 

recognize this document? 12 

A. Yes, I do.  It is the certification of representative, 13 

exclusive representative at that location. 14 

Q. Is this the certification you just testified that you 15 

received? 16 

A. Yes, ma'am. 17 

 MS. DUVALL:  Your Honor, I admit enter General Counsel's 18 

Exhibit 9 into evidence. 19 

 MR. FITZGERALD:  Your Honor, the same objection as 20 

before.  I have no objection to the certification, the Pages 21 

2 and 3.  I'm not sure there's a need to include the service 22 

paperwork email. 23 

 JUDGE STECKLER:  Mr. Esders? 24 

 MR. ESDERS:  I have no objection to the totality of the 25 
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document. 1 

 JUDGE STECKLER:  Thank you.  GC-9 is admitted. 2 

(General Counsel's Exhibit 9 received in evidence.) 3 

 JUDGE STECKLER:  We can take also on administrative 4 

notice if we have to. 5 

Q. BY MS. DUVALL:  So following receipt of the 6 

certification, did ILA Local 1970 request that ITS meet to 7 

negotiate a collective bargaining agreement? 8 

A. Yes, ma'am.  I sent a letter to, in December of 2018, I 9 

sent a letter to ITS, Paul Kleppetch requesting a meeting for 10 

bargaining. 11 

Q. And was a collective bargaining agreement between ILA 12 

Local 1970 and ITS ever reach an actual bargaining agreement? 13 

A. I never received a response to that letter. 14 

Q. Okay.  Well just so I'm clear.  Was an actual bargaining 15 

agreement reached at any point between ITS -- 16 

A. No, ma'am, to answer your question, no, ma'am. 17 

Q. Thank you.  Did ITS ever notify you that they were 18 

leaving the Norfolk yard as the employer, they were no longer 19 

going to be the employer? 20 

A. Yes, they sent me a letter stating that. 21 

Q. I'm going to show you General Counsel's Exhibit 10.  See 22 

at the top where it says ITS ConGlobal?  Can you see that?  23 

Mr. Basnight, I'm sorry.  Maybe you didn't hear me.  Can you 24 

see at the top that it says ITS ConGlobal? 25 
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A. Yes, I can. 1 

(General Counsel's Exhibit 10 marked for identification.) 2 

Q. BY MS. DUVALL:  Okay.  I'm going to scroll to the bottom 3 

of General Counsel's Exhibit 10.  It's just a one-page 4 

document.  Do you recognize this document? 5 

A. Yes. 6 

Q. Okay.  Is this the letter that you were just talking 7 

about? 8 

A. Yes. 9 

Q. What did you do with this letter after you received it?  10 

Just the letter, where did you put it?  What happened to it? 11 

A. With all my letters I put them in the file regarding 12 

this whole campaign. 13 

Q. So you maintain a file or at the time you maintained a 14 

file? 15 

A. Yes. 16 

Q. Okay.  Where was that file maintained? 17 

A. In the office. 18 

Q. This is the ILA Local 1970 office? 19 

A. Yes, ma'am. 20 

 MS. DUVALL:  Your Honor, I move to enter General 21 

Counsel's Exhibit 10 into evidence. 22 

 MR. FITZGERALD:  No objection, Your Honor. 23 

 MR. ESDERS:  No objection. 24 

 JUDGE STECKLER:  GC-10 is admitted. 25 
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(General Counsel's Exhibit 10 received in evidence.) 1 

Q. BY MS. DUVALL:  Prior to receive that January 14th, 2019 2 

letter, were you aware that ITS was ceasing its operations 3 

that the Norfolk yard? 4 

A. Well the men and women were telling me that Tony's, 5 

because they voted, the way they voted ITS was going to be 6 

pulling out and that was just all hearsay.  Then I received 7 

the letter the ceasing of operations, I believe that was 8 

January 14th, the letter you showed me.  That's when I became 9 

informed officially. 10 

Q. And at any point did you learn who was going to become 11 

the new employer at the Norfolk yard? 12 

A. I didn't know at that time. 13 

Q. Okay.  At what point did you learn if at all who was 14 

going to be the employer? 15 

A. It was towards the end of January when we found out that 16 

H&M was going to be the new employer. 17 

Q. And how did you find out that H&M was going to become 18 

the new employer? 19 

A. I believe it was through email or letter. 20 

Q. Okay.  And once you learned that H&M was going to become 21 

the new employer what did you do? 22 

A. I went to the job site, requested to meet with them.  23 

And at that time I was told that Tony was taken over from 24 

ITS.  He was made a yard manager of H&M.  And the Norfolk 25 
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Southern police was called to remove us from that location.  1 

And a man pulled up, Norfolk Southern police vehicle and 2 

showed us his credentials and if we didn't leave he was going 3 

to arrest us. 4 

Q. Okay.  And did you leave the property? 5 

A. Yes, ma'am. 6 

Q. Did you on behalf of ILA Local 1970 ever make a demand 7 

to H&M to recognize and bargain ILA Local 1970? 8 

A. We did. 9 

Q. Okay.  And how initially did you make that demand? 10 

A. I've got, I got through my international, I found out 11 

who was in charge of H&M, Mr. Conner.  I got his phone 12 

number.  I called him.  Introduced myself and who I was, who 13 

I represented and I understand that he was the new employer 14 

at the Norfolk Southern yard.  And I let him know we had an 15 

election, that IT, I mean that ILA Local 1970 would be the 16 

exclusive bargaining and I requested if we could meet for 17 

bargaining, come up with some type of contract and discuss 18 

business.  And that's, I never heard from him again. 19 

Q. Okay.  In that conversation, that first conversation 20 

though, what did Mr. Connor tell you if anything? 21 

A. He said he was coming to town and he'd be glad to meet 22 

with me.  And that he understood the vote and he said they 23 

would be setting up shop and he said they already started, 24 

what have you, and he was looking forward to meeting me.  25 
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Like I say that meeting or any phone call return from 1 

Mr. Connor, that never happened. 2 

Q. Okay.  And this phone call, initial phone call with 3 

Mr. Conner, was that before or after the incident you 4 

described where you went to the yard to talk to someone and 5 

Norfolk police asked you to leave? 6 

A. That was after because we couldn't have any 7 

communication.  We couldn't go onsite.  Failure of the 8 

police, said they were going to take us to jail.  And I 9 

couldn't get information of, I understand there was new 10 

employees there all of a sudden and some of the older, the 11 

current people were being let go and Tony had told them the 12 

way they voted that you guys don't have a job.  And it pretty 13 

much all just fell apart for these people. 14 

Q. Did you ever make a demand to bargain, to recognize and 15 

bargain in writing to H&M? 16 

A. I believe I wrote them a letter, yes. 17 

Q. I'm going to show you General Counsel's Exhibit 11 on 18 

the screen. 19 

A. At the end of January, I believe it was -- 20 

Q. Okay.  Do you see -- 21 

A. Yes. 22 

Q. -- at the top where it says ILA Kevin Basnight at the 23 

top? 24 

A. Yes.  And my letter head. 25 
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(General Counsel's Exhibit 11 marked for identification.) 1 

Q. BY MS. DUVALL:  Okay.  So I'm going to scroll down.  2 

This is the bottom of the document, GC Page 68, General 3 

Counsel's Exhibit 11.  Do you recognize this document? 4 

A. Yes, ma'am. 5 

Q. Okay.  And is this the letter you were just describing? 6 

A. Yes, ma'am. 7 

Q. Okay.  Your Honor, I move to enter General Counsel's 11 8 

into evidence. 9 

 MR. FITZGERALD:  No objection, Your Honor. 10 

 MR. ESDERS:  No objection. 11 

 MS. DUVALL:  Your Honor, you're muted. 12 

 JUDGE STECKLER:  I apologize.  GC-11 is received. 13 

(General Counsel's Exhibit 11 received in evidence.) 14 

Q. BY MS. DUVALL:  Did you receive a response to that 15 

letter we just went over, that General Counsel's Exhibit 11? 16 

A. I did not. 17 

Q. At any point did H&M recognize ILA Local 1970 as the 18 

collective bargaining representative of its employees at the 19 

Norfolk yard? 20 

A. Never. 21 

Q. At any point did H&M have any discussions with ILA Local 22 

1970 about the rates of pay or benefits or hours of work of 23 

its employees who worked at the Norfolk yard? 24 

A. Never. 25 
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Q. At any point did H&M have any discussions with ILA Local 1 

1970 about the terms and conditions of employment for the 2 

employees at the Norfolk yard? 3 

A. Never. 4 

Q. At any point did H&M give ILA Local 1970 an opportunity 5 

to bargain with, about any of these topics, rates of pay, 6 

benefits, hours of work, terms and conditions of employment 7 

of the employees of the Norfolk yard? 8 

A. No ma'am, never. 9 

 MS. DUVALL:  Your Honor, I have no further questions at 10 

this time. 11 

 JUDGE STECKLER:  Mr. Esders? 12 

 MR. ESDERS:  I have no questions for this witness at 13 

this time. 14 

 JUDGE STECKLER:  Mr. Fitzgerald? 15 

 MR. FITZGERALD:  Yes, I have some questions. 16 

CROSS-EXAMINATION 17 

Q. BY MR. FITZGERALD:  Mr. Basnight? 18 

A. Yes, sir. 19 

 MR. FITZGERALD:  You testified earlier that when you 20 

became president you were seeking to, you were seeking to -- 21 

well hold on.  Is there a joint statement in this witness? 22 

 MS. DUVALL:  Yes, there is.  I'm sorry. 23 

 MR. FITZGERALD:  May I have that, please. 24 

 MS. DUVALL:  Yes.  It's a five-page document.  I'm going 25 
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to send it over to you right now. 1 

 MR. FITZGERALD:  All right.  I'll need a break to review 2 

that, thanks, Your Honor. 3 

 JUDGE STECKLER:  How much time Mr. Fitzgerald? 4 

 MR. FITZGERALD:  We'll say 15 minutes. 5 

 JUDGE STECKLER:  Okay.  Mr. Basnight, we're about to go 6 

off the record for 15 minutes while Mr. Fitzgerald prepares 7 

his cross.  You can get up, move around.  Please don't 8 

discuss your testimony with anybody and we'll see you back 9 

here a couple of minutes before 4:57.  Okay? 10 

 THE WITNESS:  Yes, ma'am. 11 

 JUDGE STECKLER:  Okay.  Thank you.  We're off the 12 

record. 13 

(Off the record from 4:57 p.m. to 5:13 p.m.) 14 

 JUDGE STECKLER:  Okay. 15 

 Mr. Fitzgerald, your witness. 16 

 MR. FITZGERALD:  Thank you, Your Honor. 17 

Q. BY MS. DUVALL:  Mr. Basnight, towards the, towards the 18 

end of your testimony you were discussing some communications 19 

you had with H&M.  Correct?  Remember that testimony? 20 

A. Yes. 21 

Q. Okay.  Do you recall you mentioned that you had a 22 

conversation, a telephone conversation with Chuck Connor. 23 

A. That was in -- 24 

Q. Do you recall saying that? 25 
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A. That was in February of 2019, yes, sir. 1 

Q. It was February of 2019.  Okay.  Do you recall when in 2 

February of 2019? 3 

A. Around about mid-February. 4 

Q. Mid-February? 5 

A. Yes, sir. 6 

Q. And that was the first telephone conversation you had 7 

with Mr. Connor?  Right? 8 

A. The first and only. 9 

Q. Okay.  And don't -- okay.  And you testified in that 10 

conversation that you had, that he mentioned that H&M was 11 

already doing work at the yard at that point in time.  Right? 12 

A. Yes, sir. 13 

Q. Okay.  And so to be clear -- and Mr. Barham, I'm going 14 

to ask you to pull up GC Exhibit 11.  Thank you.  Could you 15 

zoom in a little bit just in the body of the letter that'd be 16 

great.  Thank you.  Can you see that Mr. Basnight? 17 

A. Yes. 18 

Q. Okay.  The date of that letter is January 31st of 2019.  19 

Correct? 20 

A. Yes, sir. 21 

Q. And so just to be clear the first communication you had 22 

with H&M relating to, relating to the yard at Norfolk was 23 

this letter.  Correct? 24 

A. I believe so, yes, sir. 25 
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Q. Okay.  And so only after you sent this letter did you 1 

call Chuck.  Right? 2 

A. Yes.  I was able to get his number from my 3 

international. 4 

Q. Okay. 5 

A I wanted to speak to Mr. Connor directly. 6 

Q. Okay.  Who is Mr. Herrington in this letter? 7 

A. From what I understand he was my point of contact, the 8 

only one I got from H&M. 9 

Q. How did you get that point of contact? 10 

A. I don't recall. 11 

Q. Did you also get it from your international? 12 

A. I don't recall, sir. 13 

Q. Okay.  Do you recall ever receiving a response to this 14 

letter? 15 

A. I don't believe I did, no, sir. 16 

Q. And then so after, I guess, how long after you sent this 17 

letter did you contact your international about a follow up 18 

contact? 19 

A. I had told my international I was having a hard time 20 

with a new employer after our vote trying to schedule a 21 

meeting, some type of meeting to start negotiations to 22 

introduce the ILA to them.  So around about January of so 23 

when we learned that H&M was taking over and I was just 24 

trying to get some type of contact. 25 
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 I don't know I got in touch or Mr. Herrington's 1 

information.  I may have looked it up online.  I don't 2 

recall.  But I, to answer your question, I had been in 3 

contact prior to that with my international to try to get 4 

some type of help to see if someone would be beneficial at 5 

H&M to meet with us. 6 

Q. And someone responded and gave you Chuck Connor's 7 

contact information.  Right? 8 

A. Yes.  My international gave me Mr. Connor's phone 9 

number. 10 

Q. Okay.  Who at your international gave you the phone 11 

number? 12 

A. I got his phone number from Dennis Dagget. 13 

Q. And who is Dennis Dagget? 14 

A. Dennis Dagget is the international executive vice-15 

president of the entire ILA.  They are in New Jersey, New 16 

York, of course.  He told me he was real familiar with H&M as 17 

they had ILA employees up there and didn't understand why we 18 

were having a hard time here.  And I told him what I thought. 19 

 And he said, well, Mr. Connor is a nice guy.  Give him a 20 

call.  So I thought we had a break and in the conversation 21 

that he and I had, he was very nice man, very cordial and I 22 

was looking forward to him coming to Virginia for a sit-down 23 

talk or several sit-down talks. 24 

Q. Okay.  At the beginning of your testimony you mentioned 25 
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that when you became president of the ILA you were, you had a 1 

goal to organize more employers and seek to expand your, the 2 

ILA's jurisdiction.  Is that correct? 3 

A. Yes. 4 

Q. Okay.  What is the ILA's jurisdiction? 5 

A. Our jurisdiction coincides with our contract with USMX 6 

to work on ship line signatory equipment.  And we've had an 7 

issue here for a long time in the Port of Hampton Roads 8 

dating way back when Melvin Sidwell was president. 9 

 Mr. Sidwell was president of Local 1970 for around 20 10 

years.  And he and the president at one time, he and the 11 

president of the checkers local, they rented a helicopter and 12 

they flew around different entities in the vicinity of Port 13 

of Hampton Roads and it showed where non-union entities were 14 

actually performing ILA work. 15 

 So that has been something that's been sort of inbred in 16 

me ever since I've been in the local and we've had an issue 17 

with that.  And I was pursuing that. 18 

Q. Okay.  When did the, when was -- and I apologize.  When 19 

was that prior president, when was his term? 20 

A. He was, originally he was the vice-president and then he 21 

became president.  So he was president when I came to the 22 

local in the early '90s.  He had been president for quite 23 

sometime then.  And I believe he was president up until the 24 

2000 election. 25 
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Q. Okay.  You said your jurisdiction goes to, the work in 1 

containers for USMX.  Right? 2 

A. USMX is the conglomerate that they own the ships, and 3 

they have an alliance and they refer to as USMX.  Yes, sir. 4 

Q. Does that, is that an acronym? 5 

A. I believe it is. 6 

Q. Well what does, just so I'm clear, what does USMX stand 7 

for? 8 

A. Maritime, I can't really recall off the top of my head 9 

right now, sir. 10 

 MR. FITZGERALD:  Okay.  Thank you. 11 

 JUDGE STECKLER:  Mr. Basnight, do you know how it is 12 

spelled? 13 

 THE WITNESS:  U-S-M-X.  If you look under our contract 14 

it's an ILA contract, the USMX/ILA master contract.  And it 15 

spells out the different entities in the ILA, different 16 

locals and what their jurisdiction is.  And the checker loc 17 

or deep-sea local maintenance repair, which is us.  We all 18 

have a master contract and local contracts -- 19 

 JUDGE STECKLER:  Okay. 20 

 THE WITNESS:  -- with the ship lines.  Yes, ma'am. 21 

 MR. FITZGERALD:  And tell me -- Your Honor, did you have 22 

a follow up question? 23 

 JUDGE STECKLER:  I do not thank you. 24 

Q. BY MR. FITZGERALD:  Tell me more about it.  So the ILA, 25 
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just so I can understand the structure. 1 

A. Sure. 2 

Q. The ILA has a master contract.  Is that a master 3 

contract between the international, which you were referring 4 

to before and USMX for a number of different locations and 5 

different functions?  You said checker and maintenance and 6 

repair.  Was that, there's something g-- 7 

A. Yeah. 8 

 MR. FITZGERALD:  Is that true?  Is that correct? 9 

 MR. ESDERS:  I'm going to object on relevance grounds.  10 

This contract that we're hearing discussions about is, while 11 

it is probably the largest contract to which ILA has an 12 

international and local affiliates are party to, it's not the 13 

exclusive contract.  And what we're talking about today is a 14 

different organizing effort. 15 

 MR. FITZGERALD:  My response, Your Honor. 16 

 JUDGE STECKLER:  Mr. Fitzgerald if you can explain? 17 

 MR. FITZGERALD:  From our perspective the union's 18 

attempt and he testified directly to signatory and non-19 

signatory entities.  And his expectant, or his intent to 20 

include other employers as signatory employees and I'm trying 21 

to understand exactly what the organizing effort looked like 22 

and what the, what a signatory employer might be, where the 23 

organizing effort would end up and the information that may 24 

have been provided to employees and understanding of 25 
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employees on the yard with respect to where this organizing 1 

effort could end. 2 

 MR. ESDERS:  May I respond, Your Honor? 3 

 JUDGE STECKLER:  Please. 4 

 MR. FITZGERALD:  Yeah.  As you can tell by the documents 5 

that were entered into evidence earlier, this was a petition 6 

for a new unit.  While some of the documents initially may 7 

have contemplated treating this as an accretion, it 8 

ultimately did not go down that road.  So this was an 9 

independent organizing effort at the end. 10 

 And what were to come of a bargaining, we will never 11 

know because as you heard the parties refused to bargain.  12 

Whether or not there was an option for those parties to vote 13 

to adopt the master contract or enter into local agreements, 14 

we'll never know.  But that was not the exclusive option. 15 

 JUDGE STECKLER:  Okay. 16 

 MR. FITZGERALD:  May I -- 17 

 JUDGE STECKLER:  My, just a second, my computer took my 18 

camera out.  So let's go off the record for about three 19 

seconds. 20 

(Off the record from 5:25 p.m. to 5:25 p.m.) 21 

 JUDGE STECKLER:  Okay.  Back on the record.  Yes, 22 

please. 23 

 Thank you.  Mr. Fitzgerald, you were about to argue 24 

something? 25 
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 MR. FITZGERALD:  I was attempting to respond to 1 

Mr. Esders.  I don't know if there's any question, there was 2 

no bargaining, however, we've heard a lot of testimony in 3 

this case relating to the expectation of what might happen at 4 

the yard.  And the concern of Tony Lee with respect to what 5 

might happen at the yard and with his job. 6 

 And frankly Mr. Basnight testified that the supervisors 7 

are in the union as part of ILA.  So I think that it's 8 

certainly relevant the signatory contract and again the 9 

expectation of what would happen to the unit at the yard is 10 

certainly relevant here. 11 

 JUDGE STECKLER:  Yeah.  I think we're going a little far 12 

afield.  The objection is sustained. 13 

Q BY MR. FITZGERALD:  Mr. Basnight, you testified earlier 14 

that you visited the yard a number of times while you were, 15 

while you were working.  Is that correct? 16 

A. Yes, sir. 17 

Q How many, how many times, can you estimate for us how 18 

many times you visited the yard? 19 

A. Maybe between 6 and 12, I guess, several times. 20 

Q. Okay.  And approximately when did those visits occur? 21 

A. I tried to make them either early in the morning or 22 

around lunchtime.  If I was going to approach and talk to 23 

anybody out there, so I would not impeded the work, workflow, 24 

load flow, what have you around those times, or even after 25 
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work. 1 

Q. Okay.  So let me, let me be clear.  When you said you 2 

were there 6 to 12 times to visit, did you mean to meet with 3 

employees as part of your organization campaign for employees 4 

at ITS ConGlobal? 5 

A. Yes, sir. 6 

Q. Okay.  I'm asking a little different question.  You 7 

previously testified that as part of your work, you 8 

previously, it appeared as though you did maintenance work on 9 

containers for USMX.  Is that correct?s 10 

A. For Marine Repair Service. 11 

Q. Excuse me.  Yes, for Marine Repair Service on USMX's 12 

containers.  Correct? 13 

A. On Marine Repair signatory or contractual ship lines 14 

that they actually attain themselves. 15 

Q. Okay.  Thank you.  And that work took you to the Norfolk 16 

yard, correct? 17 

A. Yes, sir. 18 

 MR. FITZGERALD:  Okay.  Approximately how many times did 19 

that work take you to the Norfolk yard? 20 

 JUDGE STECKLER:  Mr. Fitzgerald, what's the relevance 21 

here? 22 

 MR. FITZGERALD:  Mr. Basnight testified that he had 23 

never met or seen Mr. Lee.  But he also testified he'd been 24 

at the yard many times.  And so I'm trying to understand how 25 
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it's possible that he never met or saw Mr. Lee when they were 1 

likely on the yard at the same time. 2 

 JUDGE STECKLER:  Before the organizing campaign? 3 

 MR. FITZGERALD:  Um-hmm.  Yes.  Sorry for the record. 4 

 JUDGE STECKLER:  Okay.  I'll allow some but don't go too 5 

far out. 6 

 MR. FITZGERALD:  Okay. 7 

Q. BY MR. FITZGERALD:  How many times did you visit as part 8 

of your repair work did you visit the yard?  Can you estimate 9 

for us please? 10 

A. I probably was there what, six or eight times?  I had a 11 

mobile truck.  Marine Repair would give me a unit number and 12 

I would drive through the yard and find the unit number.  13 

Never did I was, was I approached by any type of management 14 

about who I was, what I was doing.  I was there to do a job 15 

and get back to the port and continue my job. 16 

Q. And so the six and eight times that you visited there, 17 

you testified you'd never seen Mr. Lee? 18 

A. I didn't know Mr. Lee from Mr. Who.  I knew that they 19 

weren't, they were not a signatory employer.  I knew I was 20 

over there just to get there and get something done, what I 21 

was told to do and get back to my job. 22 

 JUDGE STECKLER:  Mr. Basnight, along those lines, when 23 

was the last time you went out to that yard, the Norfolk yard 24 

to do work as a, as a, it's a repair work? 25 
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 THE WITNESS:  That was probably around in 2010. 1 

 JUDGE STECKLER:  Okay.  You may continue Mr. Fitzgerald. 2 

 MR. FITZGERALD:  Okay. 3 

Q BY MR. FITZGERALD:  And you testified that, and I think 4 

it was Employer's Exhibit 2, or copies of sign in sheets that 5 

ILA or that individual would sign during meeting that you and 6 

other ILA representatives would run.  Do you recall saying 7 

that? 8 

A. Yes, sir. 9 

Q. Okay.  And you said, you testified that these would be 10 

passed around and you would say, you would tell individuals 11 

only assign your own name.  Correct? 12 

A. Yes, I would tell them to sign their name.  I mean don't 13 

sign Joe Blow who was supposed to be coming.  If you're here 14 

just sign the sheet. 15 

Q. Okay.  But you also testified that you didn't 16 

necessarily watch everyone sign or not sign as the sheet went 17 

around.  Is that correct? 18 

A. I didn't -- yes, sir.  I didn't peer over their 19 

shoulder.  I mean as the notebook was going around, you would 20 

see them, you know, writing their name. 21 

Q. And you also testified at that first meeting -- and let 22 

me be clear, was the first meeting at ILA, the hall or was 23 

the first meeting at the pizza place? 24 

A. The first meeting was at my office. 25 
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Q. At your office? 1 

A. Yes, sir. 2 

Q. Is that the hall? 3 

A. Yes, sir.  That's correct. 4 

Q. Okay.  And you testified at that first meeting 5 

individuals signed, I believe you called them pledge cards, 6 

is that correct? 7 

A. Yes, sir.  We started getting pledge cards signed then.  8 

I'm not sure if all of them were signed at that meeting.  9 

Some were signed because not all of the employees made it to 10 

the first meeting.  Some had to work.  Some had engagements.  11 

We met different potential members at different times. 12 

Q. Okay.  So employees at various times filled out pledge 13 

cards.  Right? 14 

A. Correct, yes, sir. 15 

Q. And if someone signs a pledge card does that make them 16 

an ILA member? 17 

A. No, sir. 18 

Q. Okay.  What does, what does that pledge care mean then? 19 

A. It means they desire to be a member of the ILA. 20 

Q. Okay.  Then what happens, what has to happen in order 21 

for an individual to become a member of the ILA? 22 

A. Well, we have to go through the NLRB to make it all 23 

legal.  We have to have a vote, and there's proper 24 

procedures, and that's pretty much handled by my organizer, 25 
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Mr. Kevin Wallace. 1 

Q. Okay.  So it has to be, would you have to be certified, 2 

you, meaning the ILA has to be certified as the 3 

representative before anyone can become a member of the ILA? 4 

A. Well, I would assume so.  In this type of scenario when 5 

you're organizing, it was my first actual campaign of 6 

organizing.  Right, to become a member of the ILA I mean 7 

there's, that's not the way I became a member of the ILA.  I 8 

went through an application process.  So there's several 9 

different ways to become a member of the ILA, sir. 10 

Q. Okay.  So this is, just to be clear, this is the first 11 

organizing campaign you'd ever been through? 12 

A. That's correct. 13 

Q. So is it, you said there's several different ways to 14 

join.  One would be an application process.  One would be an 15 

organizing process.  Is there any other ways? 16 

A. Yes.  You could inquire through the Shipping Association 17 

and when a local needs members, they need workers, the 18 

Shipping Association, they have a four-person panel and they 19 

interview, look at credentials.  So there's several different 20 

ways to become a member of the ILA. 21 

Q. Okay.  You, Mr. Basnight, you testified that after the 22 

election was held in this matter that employees started to 23 

get concerned about, of their jobs and their livelihoods.  Do 24 

you recall saying that? 25 
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A. Yes, sir. 1 

Q. Okay.  And that was, and then I believe you testified 2 

that over the course of some time you received phone calls 3 

from employees about expressing concerns.  Is that right? 4 

A. Yes, sir. 5 

Q. Okay.  And could you remind me what those concerns that 6 

expressed were? 7 

A. Before the election and at the election they were being 8 

threatened and bullied by Mr. Tony that if they voted a 9 

certain way then after the election they were told that they 10 

were not going to have a job very long.  Those types of 11 

comments were rampant and they were on, it got to be more and 12 

more of a regular basis. 13 

Q. How often, you said rampant, how often would you say you 14 

received these comments? 15 

A. I would receive them, several a week.  Mr. Wallace he 16 

received several a week as well. 17 

Q. Okay.  From whom did you receive these comments? 18 

A. From Mike, from Carlos, people would talk to Mike and 19 

Carlos.  Mike was the main person, my main contact person 20 

there, as originally he's the one that contacted me.  And he 21 

was, he would call me and tell me the conversation that Tony 22 

would have with Darryl or Carlos or somebody else, whoever he 23 

would relay that and he would let me know how nervous the 24 

people were getting. 25 
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Q. And what would you say when they came and they made 1 

these complaints to you? 2 

A. I told them to go to work and do their job, show up on 3 

time, work hard as they always had and hopefully this thing 4 

will get better sooner than later.  We had the vote.  We had 5 

the recognition of the NLRB.  And, you know, we thought we 6 

had justice on our side. 7 

Q. But those comments you said continued after the 8 

election, right? 9 

A. That's right. 10 

Q. And after the certification? 11 

A. Yes, sir. 12 

Q. Okay.  Have you ever filed an unfair labor practice 13 

charge before? 14 

A. No. 15 

Q. Are you aware of what an unfair labor practice is? 16 

A. Yes, I am. 17 

Q. Are you aware that there's a process to file an unfair 18 

labor practice charge with the National Labor Relations 19 

Board? 20 

A. Yes, I am. 21 

Q. Did you, you testified that you never filed one.  So you 22 

didn't file an unfair labor practice charge with respect to 23 

Mr. Lee's comments while employed by ITS ConGlobal.  Was that 24 

true? 25 
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A. Well we were hoping that, we were hoping to sit down and 1 

negotiate because Mr. Lee was doing everything he could in 2 

his power to intimidate these people and to do what he wanted 3 

to do. 4 

 And as I went out there to the job and tried to get some 5 

truth out of this to try to get some witnesses of what was 6 

going on, I told them to write down, to document that and we 7 

were in discussion, Kevin Wallace and I of doing that very 8 

same thing.  Like I say, and then all of a sudden ITS pulls 9 

out, and that, nobody expected that until after that vote. 10 

 MR. FITZGERALD:  Yeah.  But you never, just to be clear, 11 

you discussed doing that but you never did that?  That 12 

meaning -- 13 

 MR. ESDERS:  Objection.  Asked and answered. 14 

 MR. FITZGERALD:  Your Honor, I believe it appeared as 15 

those you said sustained but you're on mute.  And so I want 16 

to confirm. 17 

 JUDGE STECKLER:  You are correct.  I did say sustained. 18 

 MR. FITZGERALD:  Okay. 19 

 JUDGE STECKLER:  But you're good at lip reading. 20 

 MR. FITZGERALD:  Can I have just a couple of minutes to 21 

confer with Mr. Marculewicz to see if there's anything else 22 

we want to discuss with this witness? 23 

 JUDGE STECKLER:  Yes.  We can off the record. 24 

(Off the record from 5:40 p.m. to 5:44 p.m.) 25 
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 JUDGE STECKLER:  Back on the record, please. 1 

 MR. FITZGERALD:  And we have no further questions, Your 2 

Honor. 3 

 JUDGE STECKLER:  Any redirect, Ms. Eitzen or Ms. Duvall? 4 

 MS. DUVALL:  No, Your Honor. 5 

 JUDGE STECKLER:  And Mr. Esders? 6 

 MR. ESDERS:  No redirect, or redirect from me either? 7 

 JUDGE STECKLER:  Mr. Basnight, you're about to be 8 

excused as a witness.  Because this hearing is going to go on 9 

for some time, please do not discuss your testimony with 10 

anyone until after the hearing is over.  I'm sure Mr. Esders 11 

will advise you when that can take place.  Thank you and you 12 

may log out. 13 

 THE WITNESS:  Thank you. 14 

(Witness excused.)  15 

 JUDGE STECKLER:  Does General Counsel have any more 16 

witnesses? 17 

 MS. DUVALL:  So no, not at this time.  But on our case 18 

in chief we did want to disclose and we have disclosed to 19 

Respondent's counsel and the charging party's counsel that we 20 

are not intending to call Mark Keating.  He's identified as 21 

one of the discriminate-tees (ph.) in the complaint, in 22 

Paragraph 14 of the complaint. 23 

 His current health status actually prevents him 24 

testifying.  I don't necessarily want to put his current 25 
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health status, the details of it on the record unless Your 1 

Honor really wants to hear about it.  I have disclosed his 2 

current health status though to counsel for the parties.  I 3 

just wanted to put on the record that we're not intending to 4 

call him. 5 

 We're not hiding him if somebody wants to subpoena him, 6 

they are welcome to do so but we, due to his health status, 7 

we're not calling him.  We also want to, prior to end our 8 

case in chief, we want to reserve the right to supplement the 9 

formal papers with the amended complaints, answer to the 10 

amended complaint and service of those documents, service 11 

documents related to that. 12 

 I know Your Honor granted our motion earlier this week, 13 

but it will obviously take a bit of time to get all those 14 

documents in so we want to be able to leave the record, not 15 

just record, our case in chief open to supplementing or 16 

however Your Honor wants to say it, or so just the record. 17 

 It could be record.  We're happy to do it on rebuttal as 18 

well to supplement but we want to be able to enter those, 19 

update the formal papers. 20 

 JUDGE STECKLER:  Okay.  You, it's what we previously 21 

discussed -- 22 

 MS. DUVALL:  Yes. 23 

 JUDGE STECKLER:  -- about the formal papers.  Okay. 24 

 MS. DUVALL:  Yes.  Yes.  And then of course we went to 25 
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reserve the right to call witnesses and enter exhibits on 1 

rebuttal after hearing Respondent's case.  But other than 2 

that we're prepared to end our case in chief. 3 

 JUDGE STECKLER:  Okay. 4 

 MS. EITZEN:  It would just, I'm sorry if I could just 5 

add, Your Honor.  It also reserves the right to call 6 

witnesses and enter exhibits in rebuttal depending on the 7 

answer to the amended complaint, you know, in addition to 8 

anything that's presented by respondent in their case. 9 

 JUDGE STECKLER:  Okay.  In that case is Mr. Esders, are 10 

you presenting any witnesses? 11 

 MR. ESDERS:  I will not be in the case in chief.  Again 12 

we would still like to preserve the right to call witnesses 13 

in rebuttal to the answers served. 14 

 JUDGE STECKLER:  So noted.  And of course rebuttal is 15 

going to be available to all the parties.  At this time 16 

normally I would ask that as the GC closes its case if the 17 

parties wish to engage in settlement discussions?  Previously 18 

Respondent had made its position fairly clear.  I don't know 19 

that there's been any change.  But I'll give you until the 20 

morning to let me know.  How's that? 21 

 MR. FITZGERALD:  Your Honor, I think that at least from, 22 

perhaps we want to talk about this off the record, but we did 23 

want to address settlement with you tonight. 24 

 JUDGE STECKLER:  With me?  Okay. 25 
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 MR. FITZGERALD:  Well just the scheduling of the case 1 

and potential settlement discussions and understanding how to 2 

proceed forward and focus on the appropriate, at the 3 

appropriate things at the appropriate time. 4 

 JUDGE STECKLER:  Okay.  What we're supposed to get back 5 

on the record at 9:30 Eastern tomorrow? 6 

 MR. FITZGERALD:  Yes. 7 

 JUDGE STECKLER:  Is that still everybody's 8 

understanding?  Everybody's nodding yes.  Good.  Okay.  What 9 

we can do is get off the record and then we'll discuss those 10 

types of issues, but we'll still go on the record tomorrow at 11 

9:30.  So that being said, we'll go off the record now. 12 

(Whereupon, at 5:49 p.m., the hearing in the above-entitled 13 

matter was continued, to resume on Thursday, March 4, 2021 at 14 

9:30 a.m.) 15 

 16 
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CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), Region 5, in the 3 

matter of H&M INTERNATIONAL TRANSPORTATION, INC., Case No. 4 

05-CA-241380, via videoconference, on March 3, 2021, was held 5 

according to the record, and that this is the original, 6 

complete, and true and accurate transcript that has been 7 

compared to the recording, at the hearing, that the exhibits 8 

are complete and no exhibits received in evidence or in the 9 

rejected exhibit files are missing.  10 

 11 

 12 

 13 

 14 

      _______________________________15 

      Tom Bowman  16 

      Official Reporter  17 

 18 

 19 
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 21 
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 23 

 24 

 25 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 05 
        
       | 
In the Matter of:    | 
       | 
H&M INTERNATIONAL TRANSPORTATION, | 
INC.,      |  
       |  
     Respondent,  |   
 and      | 
       |     
       |    Case No. 05-CA-241380 
INTERNATIONAL LONGSHOREMEN'S  | 
ASSOCIATION, LOCAL 1970, AFL-CIO, | 
       | 
     and       | 
        | 
       | 
TEAMSTERS LOCAL UNION No. 822, | 
a/w THE INTERNATIONAL BROTHERHOOD | 
OF TEAMSTERS,     |           
       |    
       | 
     Party in Interest. |  
       | 
          
  

 The above-entitled matter came on for hearing, pursuant 

to notice, before SHARON LEVINSON STECKLER, Administrative 

Law Judge, via videoconference, on Thursday, March 4, 2021, 

at 9:30 a.m. 
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E X H I B I T S 1 

EXHIBIT              FOR IDENTIFICATION     IN EVIDENCE  2 

GENERAL COUNSEL'S 3 
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P R O C E E D I N G S 1 

       (Time Noted:  9:40 a.m.) 2 

 JUDGE STECKLER:  So we’ll go on the record. 3 

 Respondent is calling its first witness.  Mr. Morrisey, 4 

can you let him in from the waiting room, please? 5 

 MR. MARCULEWICZ:  Hang on, Your Honor.  I thought we 6 

were going to -- Mr. Fitzgerald was going to make his 7 

opening. 8 

 MR. FITZGERALD:  Correct. 9 

 JUDGE STECKLER:  Oh, excuse me.  Let me see. 10 

 MR. FITZGERALD:  I think we -- back.  Do you want to 11 

confirm? 12 

 JUDGE STECKLER:  Yeah.  Mr. Barrow, I’m Judge Steckler.  13 

Mr. Fitzgerald’s going to give me a little speech.  So I’m 14 

going to put you back in the waiting room for a few minutes.  15 

Will you still be available?  Okay, you’re on mute.  But 16 

you’re nodding your head yes.  So we’ll take that as a yes. 17 

 MR. FITZGERALD:  He’s in the waiting room. 18 

 JUDGE STECKLER:  Okay, I’m sorry, Mr. Fitzgerald.  In 19 

the enthusiasm to get to the first witness, I don’t want to 20 

cut you out. 21 

 MR. FITZGERALD:  Thank you.  Thank you, Your Honor.   22 

OPENING STATEMENT 23 

MR. FITZGERALD:  Respondent respectfully states that the 24 

evidence will show H&M International Transportation did not 25 
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violate the Act.  In fact, determining that H&M violated the 1 

Act will require that decades of forward precedent be 2 

disregarded.   3 

It would require that a lawful, collectively bargained 4 

after-acquired facility clause be invalidated.  It would 5 

require a determination that temporary employees are unable 6 

to lawfully sign authorization cards, to radically change 7 

union organizing and the Board’s processing of representation 8 

petitions.  And it would require a finding that neutrality 9 

agreements, and specifically access agreements, whereby 10 

employers give unions the ability to access and speak with 11 

employees, are unlawful.  Given -- , Respondent submits that 12 

these results can’t be reached here.   13 

H&M operates a variety of intermodal transportation 14 

facilities across the country, including as a contractor to 15 

Norfolk Southern providing intermodal rail services to 16 

Norfolk Southern, at its Norfolk Portlock Yard in Norfolk, 17 

Virginia.  There’s mentioning that H&M was awarded the 18 

contract at the Yard in an unusual, truncated manner.   19 

At the time, H&M had no understanding of what lead the 20 

Norfolk contract -- Norfolk Southern contract to come up for 21 

bid in late 2018.  To this day, H&M is still not aware of 22 

what lead the prior contract -- prior contractor at the Yard, 23 

ITS Con-global, to exercise its right to terminate it’s 24 

contracts with NS.   25 
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When contacted by Norfolk Southern, H&M expressed 1 

interest in operating the Yard, having unsuccessfully bid for 2 

the contract in 2015, and verbally submitted a bid to Norfolk 3 

Southern in December of 2018.  At the time, H&M was the only 4 

bidder for the operations and maintenance truck contracts -- 5 

truck maintenance contracts at the Yard.   6 

They were awarded to H&M on January 4th of 2019, giving 7 

H&M less than three weeks to prepare to take over the 8 

operations at the Yard on January 23rd of 2019.  In larger 9 

terminals, this 19-day takeover period would have been a 10 

significant challenge.  -- proposed less of a challenge to 11 

H&M and Norfolk because it is a relatively small terminal.   12 

The Norfolk yard could be operated with so-called spare 13 

parts, reallocated equipment from other recently-closed 14 

operations in H&M’s footprint and a team of temporary 15 

employees from other terminals.  In keeping with its 16 

historical practice, H&M used these temporary-assigned 17 

employees to ensure that the Yard remained operation at 18 

takeover, a practice which is prevalent throughout the 19 

intermodal rail industry.   20 

These temporarily-assigned employees are selected from 21 

other H&M operations based upon their varied skill sets and 22 

work ethic, because H&M does not fully appreciate work 23 

conditions at a yard until its takeover occurs and operations 24 

begin.  Temporarily-assigned employees stay for weeks or 25 
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months at a time, and can even take the opportunity to 1 

relocate to the new terminal if desired.  Ultimately, the 2 

length of time for a traveler’s assignment depends on the 3 

particular need at the terminal, and H&M’s ability to hire 4 

the necessary workforce at the Yard.   5 

At this point, it’s clear this case involves allegations 6 

that H&M illegally failed to recognize the International 7 

Longshoreman’s Association Local 1970, H&M, through the now-8 

deceased Anthony Lee, illegally refused to hire ITS employees 9 

because of their support for the International Longshoreman’s 10 

Association in an election at ITS, and also that H&M is as 11 

successor to ITS’s operations at the Yard.   12 

H&M submits the evidence will not support a finding that 13 

H&M violated the law and will not support these allegations.  14 

The evidence will actually show H&M did not violate section 15 

885 in failing to recognize the ILA.  I’ll also show that H&M 16 

did not violate section 882 in recognizing Teamsters Local 17 

822, because H&M was required to do so at the time of Local 18 

822’s recognition demand.   19 

H&M has had a long-standing collective-bargaining 20 

relationship with Teamster’s Local 710 in Chicago.  The 21 

Teamster’s local collective-bargaining agreement contains an 22 

after-acquired facility clause which requires that H&M 23 

recognize the Teamsters in after-acquired facilities via a 24 

card check process.  This clause was negotiated years before 25 
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H&M took over the Norfolk Yard.   1 

Pursuant to the collective-bargaining agreement between 2 

H&M and Local 710, and prior to the operations -- to H&M’s 3 

operations at the Yard beginning, Chuck Connors met with 4 

Local 822 representatives, Teamsters Local 822 5 

representatives, and verbally reached a card check neutrality 6 

agreement with that Local to allow them to seek to represent 7 

employees who would eventually work at the Yard.   8 

No other employee or representative of H&M met with 9 

Local 822.  Pursuant to the neutrality agreement, Local 822 10 

representatives met with H&M employees and collected five 11 

signed authorization cards.  On the morning of January 23rd, 12 

2019, Local 822, pursuant to the card check agreement, 13 

demanded recognition from H&M.   14 

At the time, Local 822 collected those five signed cards 15 

and represented a majority of the eight employees who were 16 

hired as -- by H&M as of that date.  With that demand, H&M 17 

was required to and did recognize Teamsters Local 822 as the 18 

representative of employees at the Yard.   19 

Nothing in H&M’s conduct in negotiating the neutrality 20 

agreement, allowing access to employees, is unlawful.  H&M 21 

managers did not participate in meetings between the union 22 

and its employees, nor did they direct or knowingly assist 23 

employees to fill out authorization cards.  H&M managers also 24 

did not grant the union unfettered access to a hotel, a 25 
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public place which is not within its control.  Ultimately, 1 

the determination that H&M did not lawfully recognize the 2 

Teamsters Local 822 is tantamount to determining that the 3 

Crogurt (ph.) clause and neutrality agreements are unlawful.  4 

Again, decades of precedents dictates that result can’t be 5 

reached here.   6 

The evidence will also show that H&M did not violate 7 

section 883 of the Act in discriminating against hiring 8 

former ITS employees who it believed supported the ILA.  In 9 

fact, H&M did hire former ITS employees, some of who did 10 

support the ILA.  In fact, it hired four former ITS employees 11 

who were part of the unit represented by the ILA.   12 

The evidence will show that only three employees voted 13 

not to be represented in the election when ITS operated the 14 

Yard.  Necessarily, H&M could not have limited its hiring of 15 

former ITS employees as a result of unionanimous (ph.).  In 16 

fact, multiple employees hired by H&M participated in 17 

organization meetings held by the ILA.   18 

In fact, rather than discriminating against ILA 19 

supporters, H&M implemented its typical non-discriminatory 20 

practice of only hiring a few key employees, if any, from a 21 

prior contractor in starting up a new yard.  And in keeping 22 

with this practice, H&M did hire some former key ITS 23 

employees.   24 

The practice it developed at H&M because upon entering a 25 
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new facility, H&M had no -- has no understanding of why the 1 

prior operator lost the contract with the terminal, with the 2 

railroad.  That was true here.  Rather than create 3 

operational issues immediately at the time of takeover at new 4 

ramp, H&M prefers to start fresh, hire and train non-key 5 

employees from outside the terminal.   6 

With its temporary employees on sight, H&M is able to 7 

and does operate a yard until a new operate -- until it is 8 

fully-staffed and can safely run.  The evidence will also 9 

show there were legitimate non-discriminatory reasons for not 10 

hiring the discrimnatees (ph.).  These reasons have nothing 11 

to do with support, any alleged support, for the ILA.   12 

The evidence will also show that H&M’s not legal 13 

successor to ITS at the Norfolk yard.  The Board’s well-known 14 

determination for successorship is a two-part test, Counsel 15 

for the Acting -- can’t meet either part of this test.   16 

The evidence will demonstrate that ITS and H&M did not 17 

perform the same functions at the Yard.  Specifically, ITS 18 

performed lift maintenance work the Yard, and H&M did not 19 

perform that work until months after it took over operations.   20 

The evidence will also show that H&M and ITS do not 21 

operate -- did not operate the Yard in the same manner.  H&M 22 

brought its own equipment and ran a smaller operation that 23 

ITS.  It brought traveling employees to train workers at the 24 

Yard -- excuse me -- it brought traveling employees to 25 



1691 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

operate the Yard and train new employees on how H&M performed 1 

duties.  Again, it’s in keeping with the standard practice at 2 

H&M and the standard practice across the intermodal rail 3 

industry, because each operator, ITS and H&M included, 4 

operates differently and trains its employees to perform 5 

their functions the specific way that operator expects.   6 

To the extent there was any overlap in operations, that 7 

overlap is the result of Norfolk Southern’s requirements for 8 

contractors at the Yard.  NS, Norfolk Southern, dictated 9 

certain operational demands and provided certain equipment, 10 

such as crane and computer terminals, to assist its operation 11 

and its oversight of the Yard.  Given the differences between 12 

H&M and ITS’s operation, the evidence will not show -- will 13 

show that there’s not sufficient continuity of business 14 

operations to create successorship under the Borris (ph.) 15 

Traditional Test.   16 

There’s also not a continuity of workforce between ITS’s 17 

workforce and H&M when it began operating the Yard.  As 18 

previously noted, H&M only hired a few key employees from ITS 19 

and did not discriminate against ILA supporters or other ITS 20 

employees in its hiring.  Ultimately, the evidence will show 21 

the Respondent did not violate the Act.  Thank you, Your 22 

Honor, for your time and attention. 23 

 JUDGE STECKLER:  Okay.  At this point, we can let 24 

Mr. Barrow in.  Is that your plan, Mr. Fitzgerald? 25 
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 MR. FITZGERALD:  Yes, please, Your Honor. 1 

 JUDGE STECKLER:  Okay.  Mr. Barrow, if you’d take 2 

yourself off mute, please.  Thank -- well.  Towards the 3 

bottom of the screen on the left, there should be a 4 

microphone. 5 

 THE WITNESS:  All right.   6 

 JUDGE STECKLER:  Thank you, sir.  Please raise your 7 

right hand.  8 

  9 

(Whereupon, 10 

LEANDER BARROW 11 

was called as a witness by and on behalf of the Respondent 12 

and, after having been duly sworn, was examined and testified 13 

as follows:) 14 

 JUDGE STECKLER:  Sir, could you please state your name 15 

and spell it for the record? 16 

 THE WITNESS:  My name is Leander Barrow, L-E-A-N-D-E-R, 17 

B-A-R-R-O-W.   18 

 JUDGE STECKLER:  Mr. Barrow, because we’re using Zoom 19 

technology, I need to ask you a few additional questions.  20 

Are you in a room by yourself? 21 

 THE WITNESS:  Yes, ma’am. 22 

 JUDGE STECKLER:  Is -- are there any documents in front 23 

of you related to this case? 24 

 THE WITNESS:  No. 25 
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 JUDGE STECKLER:  And once Respondent or the General 1 

Council or Union put up any exhibits, it’ll be up on your 2 

screen.  So you don’t have to look for any there, okay? 3 

 THE WITNESS:  Okay. 4 

 JUDGE STECKLER:  And from time to time, there’s a lag in 5 

the audio.  So if someone objects, please don’t answer the 6 

question until I’ve had an opportunity to rule on that.  Is 7 

that okay? 8 

 THE WITNESS:  Yes, ma’am. 9 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, you may begin. 10 

DIRECT EXAMINATION 11 

Q. BY MR. FITZGERALD:  Thank you, Your Honor.  Mr. Barrow, 12 

just to be clear, do you have any other documents in front of 13 

you?  I know you said there was no documents before -- 14 

relating to the case.  Is there anything else in front of 15 

you. 16 

A. No, sir? 17 

Q. Okay.  Great.  Are you familiar with the Norfolk 18 

Portlock Yard in Norfolk, Virginia? 19 

A. Yes. 20 

Q. How are you familiar with that yard? 21 

A. I currently work here and have been working here. 22 

Q. Okay.  I’m going to refer to it as the Yard or the ramp 23 

in our testimony.  Is that okay? 24 

A. Yes. 25 
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Q. Okay.  You currently work at the Yard.  Who is your 1 

employer? 2 

A. H&M International. 3 

Q. Okay.  What is your current position? 4 

A. I am the terminal manager. 5 

Q. How long have you held that position? 6 

A. For the past year and a half, almost two years now. 7 

Q. Okay, and what led to you becoming the terminal manager? 8 

A. The previous terminal manager, Anthony Lee, passed away. 9 

Q. Okay.  Was there a terminal manager between Mr. Lee and 10 

you? 11 

A. No. 12 

Q. Okay, and prior to becoming the terminal manager, did 13 

you hold a different position with H&M? 14 

A. Yes. 15 

Q. Okay, and what position was that? 16 

A. Operations manager. 17 

Q. Okay.  As a terminal manager, what are your job duties? 18 

A. To oversee the daily operations of the terminal, 19 

including lifts, yard guys, and shop area, and also the 20 

gating area. 21 

Q. Okay.  So you oversee the entire operations at the Yard, 22 

correct? 23 

A. Yes. 24 

Q. Okay.  How did that -- when you were an operations 25 
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manager at the Yard, what were your job duties? 1 

A. Just basically to oversee the Yard guys and control the 2 

load planning. 3 

Q. Did you hold any other positions with H&M prior to 4 

becoming an operations manager? 5 

A. No, sir. 6 

Q. Okay.  Did you work at the Yard prior to H&M becoming a 7 

contractor at the Yard? 8 

A. Yes. 9 

Q. Who did you work for prior to H&M? 10 

A. That was -- what’s the company before was -- I’m sorry, 11 

I’m drawing a blank, but it’s ITS, ITS.  12 

Q. What did you do for ITS at the Yard? 13 

A. I was also an operations manager for ITS. 14 

Q. Were there other positions with ITS that you held? 15 

A. No. 16 

Q. Okay.  Did you work for the Yard -- what years did you 17 

work for ITS at the Yard? 18 

A. Let’s see.  Three years prior to H&M coming. 19 

Q. Okay.  Do you recall when H&M came to the Yard? 20 

A. H&M came, yes, January of ’19, 2019. 21 

Q. Okay.  So three years prior to that, H&M began at the 22 

Yard; is that correct? 23 

A. ITS. 24 

Q. Excuse me, ITS.  I apologize.  Was there an operator at 25 
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the Yard prior to ITS? 1 

A. Yes. 2 

Q. Who was that? 3 

A. That was Caliber. 4 

Q. What was your position, if any, with Caliber? 5 

A. With Caliber, I was pretty much load planner, driver, 6 

crane operator, and I started my operations manager position 7 

with Caliber. 8 

Q. Okay.  When did you become an operations manager with 9 

Caliber? 10 

A. That was -- I’m trying to think exactly.  It was closer 11 

to the end, so I would say maybe two years before Caliber 12 

left, I moved into that position. 13 

Q. Okay.  Do you recall how long -- excuse me, how long did 14 

Caliber operate at the Yard? 15 

A. Let’s see.  That was maybe about 12 years. 16 

Q. Okay.  So when you began working at Caliber -- I guess, 17 

let me back up.  Did you work at the Yard prior to Caliber 18 

taking over? 19 

A. Yes, sir. 20 

Q. Who operated the Yard prior to Caliber taking over? 21 

A. That would be TVM. 22 

Q. Do you know what TVM stands for? 23 

A. Yes, Ted Vance Minority. 24 

Q. Were you employed at the Yard prior to Ted Vance -- with 25 
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the contractor prior to TVM? 1 

A.  No, sir. 2 

Q. Okay.  When were you hired at the Yard? 3 

A. January of ’96, ’97, I’m sorry.  January of ’97. 4 

Q. Okay, so you’ve worked at the Yard since January ’97.  5 

What were you hired to do by TVM in January of 1997? 6 

A. I was hired as a gate clerk. 7 

Q. Okay.  What were you job duties as a gate clerk? 8 

A. To process containers in and out of our terminal, as far 9 

as reporting data, damages, and so on. 10 

Q. How long were you a gate clerk for TVM? 11 

A. Two years. 12 

Q. Okay.  So from approximately 1997 to 1999, you were a 13 

gate clerk with TVM? 14 

A. Yes. 15 

Q. What were you -- what was your position after you were a 16 

gate clerk? 17 

A. Yard jockey operator. 18 

Q. What were your duties as a yard jockey and operator? 19 

A. Just to pull containers with our trucks to and from the 20 

tracks to be loaded and off-loaded. 21 

Q. How long were you a yard jockey or operator for TVM? 22 

A. About five years. 23 

Q. Okay.  Did you become -- did you work in another 24 

position with TVM? 25 
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A. Yes. 1 

Q. What was that position? 2 

A. I moved up into the supervisor position. 3 

Q. You became a supervisor with TVM? 4 

A. Yes. 5 

Q. Okay.  How long were you a supervisor with TVM before 6 

Caliber took over? 7 

A. Maybe about two years, three years at the most. 8 

Q. Okay, and what were your duties as a supervisor for TVM? 9 

A. To work load plans, which involves planning of trains 10 

going in and out of the terminal, to oversee my shift.  I was 11 

only overseeing one shift at the moment. 12 

Q. And you say you were overseeing my shift, how many 13 

shifts -- what shift was that? 14 

A. Third shift. 15 

Q. Okay, and what were the hours of third shift for TVM? 16 

A. That would be midnight to 10:00 a.m. 17 

Q. Okay.  What were the other shifts at TVM? 18 

A. First shift would start at 4:30 until 12:30.  And second 19 

shift would start -- let’s see that would be 9:00 a.m. until 20 

5:00 p.m. 21 

Q. For the entire time you worked for TVM, did you work the 22 

third shift, from midnight until 10:00 a.m.? 23 

A. No, not the entire time. 24 

Q. What was -- what shifts did you work at TVM? 25 
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A. I rotated all shifts at one point. 1 

Q. Okay, but when you were a supervisor, you were only 2 

working on third shift; is that correct? 3 

A. Yes. 4 

Q. Okay.  Do you recall the time period when -- excuse me.  5 

You worked as a gate clerk for two years, and as a yard 6 

jockey for five years, and moved to a supervisor for two 7 

years.  Is that accurate?  With TVM, is that accurate? 8 

A. Yes.  That sounds about right. 9 

Q. Okay.  So is it true around 2006, is that -- or do you 10 

recall when Caliber took over from TVM? 11 

A. Let’s see.  I’m not accurate on an exact year, but it 12 

would -- I would say maybe around ’03, ’04.  Something like 13 

that. 14 

Q. Okay, and then I believe you said that Caliber operated 15 

for about 12 years; is that correct? 16 

A. Yes. 17 

Q. Okay, and then ITS for about three years; is that 18 

correct? 19 

A. Yes. 20 

Q. Okay, and then H&M took over in January of 2019, 21 

correct? 22 

A. Yes, sir. 23 

Q. Okay.  I want to talk a little bit about -- before we 24 

talk about the changeovers between the operators of the 25 
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terminal, I want to talk a little bit about how the terminal 1 

currently operates.  Can you give a description of -- or will 2 

you give a description of a typical day in the Yard and how 3 

the Yard functions? 4 

A. All right.  Well now we only have one crew that operates 5 

from 5:00 a.m. until finish.  Finish time is usually around 6 

4:00 or 5:00 p.m.  I come in 4:30, check trains, make sure 7 

everything is -- all inbounds are processed and ready for the 8 

guys to de-ramp.  And when I say "de-ramp," I mean take the 9 

containers off and put on wheels to make available for any 10 

drivers that may need to pick them up.  We ground those 11 

tracks, and then we proceed to load out any outbound freight.  12 

And that’s a typical day here. 13 

Q. Okay.  I’m going to unpack that just a little bit.  You 14 

said you only operate one crew now, correct? 15 

A. Yes. 16 

Q. Previously with TVM, you were operating three crews. 17 

A. Yes. 18 

Q. What happened to change the number of -- to reduce the 19 

crews that were being operated -- 20 

 MS. DUVALL:  Objection -- lack of foundation. 21 

Q. BY MR. FITZGERALD:  Do you know what happened to reduce 22 

the number of crews from your time at TVM to your current 23 

position with H&M? 24 

A. Yes, sir. 25 
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Q. What happened? 1 

A. APM opened a terminal maybe about 10 miles from here, 2 

and another international terminal, which is Norfolk 3 

International Terminal, also ramped up their capacity.  So we 4 

lost a lot of international freight that comes through here.  5 

So we’re basically a domestic yard now. 6 

Q. Did those terminal openings, I believe you said one was 7 

APM, is that right? 8 

A. Yes. 9 

Q. What does that stand for? 10 

A. I don’t know exactly. 11 

Q. Okay. 12 

A. That’s kind of like a private terminal. 13 

Q. And what was the -- I’m sorry, what was the other 14 

terminal that opened that you referred to? 15 

A. Well Norfolk International was already open, they just 16 

expanded their capacity. 17 

Q. Okay.  When did APM open its terminal? 18 

A. I would say that would have probably been around ’06. 19 

Q. Okay.  When did Norfolk International expand its 20 

operations? 21 

A. That would have been maybe about three years after APM 22 

opened. 23 

Q. So is that 2009, 2010, then? 24 

A. Yes. 25 
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Q. Did the reduction in shifts happen all at once, or was 1 

there a gradual reduction in shifts at the Yard? 2 

A. It was pretty gradual. 3 

Q. Okay.  You said in your typical day, that 4:30 you come 4 

in and check -- you check trains; is that correct? 5 

A. Yes, sir. 6 

Q. What time do trains normally arrive at the Yard? 7 

A. Anywhere from 8:00 p.m. to maybe 1:00 a.m. 8 

Q. Yeah, and you said your current shifts are 5:00 a.m. to 9 

about 4:00 to 5:00 p.m., correct? 10 

A. Yes. 11 

Q. So trains -- so trains arrive overnight, right? 12 

 JUDGE STECKLER:  Mr. Barrow, I notice you’re nodding 13 

your head.  Is that a yes?  14 

 THE WITNESS:  Yes, ma’am. 15 

 JUDGE STECKLER:  Okay, we don’t get an answer unless you 16 

say it, because we’ve got a court reporter who’s taking down 17 

everything we say. 18 

 THE WITNESS:  Okay. 19 

Q. BY MR. FITZGERALD:  Thank you.  So is that -- so they 20 

typically arrive overnight, and you’re not at the terminal, 21 

right? 22 

A. Right. 23 

Q. Is anyone at the terminal during those times? 24 

A. No. 25 
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Q. Okay.  So you arrive in the morning, and there may be a 1 

train, or typically is a train when you arrive, right? 2 

A. Yes. 3 

Q. Okay.  Is it -- how big are the trains? 4 

A. Anywhere from 1500 feet to what we just experienced, 5 

around 15,000 feet. 6 

Q. How many boxes are on a 1500 square foot train? 7 

A. 1500 foot train could hold anywhere from 30 to 50 8 

containers. 9 

Q. And how long would it take to unload a 15,000 square 10 

foot -- excuse me, a 1500 square foot train with 30 to 50 11 

containers? 12 

A. That would take anywhere from an hour to an hour and a 13 

half. 14 

Q. Okay.  How long would it take to unload a 15,000 square 15 

foot train? 16 

A. That’s about three days-worth of work. 17 

Q. How many boxes are on a 15,000 square foot train? 18 

 MR. ESDERS:  I’m just going to make a quick objection.  19 

I don’t believe he testified that it was square feet.  I 20 

think it might be length. 21 

 MR. FITZGERALD:  All right, okay.  In a 15 -- I’ll 22 

rephrase.   23 

Q. BY MR. FITZGERALD:  In a 15,000 foot train, how many 24 

boxes are on that train approximately? 25 
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A. That could be -- that could be up to 300 containers. 1 

Q. And that you said would took (ph.) three days for you to 2 

unload; is that correct? 3 

A. Yes. 4 

Q. Okay.  Walk me through how a train gets unloaded, 5 

please. 6 

A. We have cranes, and basically, we have guys that we call 7 

groundsmen.  We have two groundsmen on each train, on each 8 

track.  They climb on ladders on the opposite end of each 9 

car, and they unlock locks that we call IBCs, international 10 

box connectors.  They unlock those.   11 

A truck pulls up.  A yard jockey pulls up to the spot.  12 

Once signaled that the box is unlocked by the groundsmen, the 13 

crane operator then proceeds to move in and pick up the box 14 

and puts it on the back of the Yard driver, the Yard jockey 15 

driver.  And that process is repeated until we have it all 16 

down. 17 

Q. Okay.  How long does it take for a groundsman to unlock 18 

the IBCs? 19 

A. About a minute or two. 20 

Q. Per box? 21 

A. Yes. 22 

Q. Okay, and what equipment is necessary for a groundsman 23 

to unlock an IBC? 24 

A. Gloves and a hammer. 25 
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Q. Is there anything else? 1 

A. No, sir. 2 

Q. Okay.  Do they wear any special equipment when they’re 3 

doing this? 4 

A. Yes, reflector vests, hardhat and gloves. 5 

Q. What’s the purpose of the hard hat and reflector vests? 6 

A. The vests is so that they can be seen at any -- in any 7 

position that they may be in.  And the hard hat is to protect 8 

their head from any object that they bump or fallen debris. 9 

Q. So are those for safety reasons, then? 10 

A. Yes. 11 

Q. Are there any other safety measures that are provided 12 

for groundsmen on the track? 13 

A. As far as just the groundsmen? 14 

Q. Or anyone working on the train. 15 

A. Yes, the -- we have blue flags on each end of the track 16 

that will signal to an engine that this track is being used.  17 

And we also have locks that we can switch out and lock to 18 

keep any vehicle -- when I say "vehicle" I mean train -- any 19 

trains from coming in and attaching to that track. 20 

Q. Okay.  So who puts up the blue flags? 21 

A. I do. 22 

Q. When do you put those up? 23 

A. Prior to my crew getting on that track. 24 

Q. And who -- you mentioned there was, you called them 25 
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locks, is that right, that are on the tracks? 1 

A. Yes. 2 

Q. What are those locks? 3 

A. Just padlocks. 4 

Q. Okay, and those locks, you said, protect from a train 5 

pushing in; is that right? 6 

A. Yes. 7 

Q. What happens if a train pushes into one of those locks? 8 

A. Well, we have a switch.  That lock goes on a switch, and 9 

we lock the track in a -- we lock the switch in a position 10 

that won’t allow a train to actually come in.  It diverts it. 11 

Q. Okay.  Who puts the locks on the track? 12 

A. I do. 13 

Q. And when do you put the locks on the track? 14 

A. Prior to my crew getting on that track. 15 

Q. Okay.  When do you take locks off the track? 16 

A. Once everything is checked, released, and then we take 17 

the locks off. 18 

Q. And what about the blue flags?  Whose responsibility is 19 

it to take down the blue flags? 20 

A. That’s also my responsibility. 21 

Q. When do you do that? 22 

A. At the same time, when I’m taking the locks off.  It’s 23 

all after the track has been checked and released. 24 

Q. Okay.  So is it fair to say that the blue flags and the 25 
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locks are the last things that get done before a train is 1 

taken away by -- from the Yard? 2 

A. Yes. 3 

Q. Who takes the train away? 4 

A. That would be transportation. 5 

Q. Who is transportation? 6 

A. They work on Norfolk Southern’s side. 7 

Q. Okay.  Is transportation a company, or is that Norfolk 8 

Southern? 9 

A. That’s just a -- that’s Norfolk Southern.  That’s just 10 

their department. 11 

Q. Okay.  So you had said that it took about -- was it, 12 

well, I guess remind me, how long did you say it took for the 13 

groundsmen to take off the IBCs? 14 

A. Maybe a minute or two. 15 

Q. Okay.  And is there an IBC on every container? 16 

A. Every container that has a container stacked on top, 17 

yes, sir. 18 

Q. So are the IBCs in the middle of two stacked containers? 19 

A. Yes. 20 

Q. Okay.  Do they attach to the top container or the bottom 21 

container? 22 

A. You attach them to the bottom container. 23 

Q. Okay.  So in order to remove a top container, do you 24 

have to unlock the IBCs? 25 
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A. Yes. 1 

Q. Okay.  So the IBCs have to be -- are those -- is that 2 

the first thing that has to happen in order for a container 3 

to be removed from the train? 4 

A. Yes.  If you have one on top, yes, the first thing you 5 

have to do is unlock it before you can remove anything. 6 

Q. Okay.  And then, then what happens?  Once those IBCs are 7 

removed, what happens? 8 

A. Then the second container, which is the bottom 9 

container, can be removed also. 10 

Q. Can they remove the first container, first, the top 11 

container? 12 

A. Yes. 13 

Q. I believe you said then it gets put on the Yard person’s 14 

back, right? 15 

A. Yes. 16 

Q. When you say put on the Yard person’s back, what does 17 

that mean? 18 

A. They actually pull a chassis up, which is a set of 19 

wheels that the container attaches to to make it mobile. 20 

Q. Okay, and then what does -- so how long does that 21 

process take for a -- let me start back.  Who takes the box 22 

from the train and puts it on the Yard jockey’s back? 23 

A. That would be the crane operator. 24 

Q. How do they do that? 25 
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A. We just use the crane to attach and pick up the box. 1 

Q. Do you know what type of crane that is? 2 

A. That would be a Taylor, what they call a Big Red. 3 

Q. Who owns that crane? 4 

A. That is Norfolk Southern’s property. 5 

Q. Okay.  Who is responsible for maintenance of that crane? 6 

A. H&M.  We have a mechanic that oversees that. 7 

Q. Okay.  Has H&M always been responsible for maintaining 8 

that crane? 9 

A. No, not in the beginning. 10 

Q. Okay.  How long does it take for a crane operator and 11 

the crane to take the box -- say the top box, and put it on 12 

the Yard jockey’s back? 13 

A. With no problems, that should be about three minutes, 14 

tops. 15 

Q. Okay.  Walk me through something that has no problems.  16 

How does that process work? 17 

A. Like I said earlier, the groundsman would actually climb 18 

up, unlock the box, signal to the crane operator that it’s 19 

clear to take off the top box.  He would then proceed to hook 20 

the crane onto that container, pick it up, back away from the 21 

train, make sure everybody is clear before he moves.  Then he 22 

would proceed to put that box on the back of the driver, of 23 

the Yard jockey. 24 

Q. Okay, and that process of lifting and putting on the 25 
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Yard jockey is three minutes, right? 1 

A. Yes. 2 

Q. Does that include the IBC removal? 3 

A. Yes, this is all happening simultaneous. 4 

Q. Okay.  That, you said, was if there’s no -- if there are 5 

no issues. 6 

A. Right. 7 

Q. What could go -- what could go wrong? 8 

A. The top container could have damage that needs to be 9 

recorded, so someone would have to call me out to actually 10 

take pictures and record that damage before we remove that 11 

unit.  You could also have a problem with one of the locks.  12 

You could have a damaged lock that would actually slow you 13 

down.   14 

Defective equipment.  The chassis that the driver brings 15 

up could also have a problem.  So any of those things could 16 

actually slow you down. 17 

Q. Okay, and then, and then you put on -- if one of 18 

those -- whatever happens, then you drop the container on the 19 

back of the Yard jockey.  Do they drive away then? 20 

A. After the box is locked to the chassis, then that is 21 

done also by the groundsmen after they climb down from the 22 

railcar. 23 

Q. Okay, so the groundsman unlocks the IBCs and locks the 24 

container to the chassis? 25 
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A. Yes. 1 

Q. Okay.  On any shift, how many groundsmen do you have 2 

working? 3 

A. Two. 4 

Q. Okay.  At all times? 5 

A. Not at all times. 6 

Q. Okay.  And then, at that point, once it’s locked onto 7 

the chassis, does the container -- is the container driver 8 

away? 9 

A. Yes. 10 

Q. Okay.  Who drives the container away? 11 

A. A yard jockey driver. 12 

Q. Okay, and then, then the groundsmen and the crane 13 

operator, do they turn to -- if there was two boxes on a 14 

train, do they turn to the second box that’s lower? 15 

A. Yes. 16 

Q. What do they do with that? 17 

A. The groundsmen, they would actually -- one groundsman 18 

would proceed to the next car over, and the second groundsman 19 

would stay in his first position, his original position, 20 

because they’ve already removed the lock.  So he’s just 21 

waiting for the operator to pick that box up and put it on 22 

the back of the next -- the next yard jockey driver, so that 23 

he can secure that box to the chassis and move to the next 24 

position. 25 
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Q. Okay. 1 

 JUDGE STECKLER:  Mr. Barrow, excuse me.  I’m sorry, 2 

Mr. Fitzgerald.  I do have a question.  Mr. Barrow, I’m just 3 

trying to get a sense of, you’ve been doing this quite some 4 

time.  Discounting the issue of volume of trains coming 5 

through, how is this work different from H&M to what it was 6 

at ITS?  Is the process -- is the process still the same? 7 

 THE WITNESS:  Yes, ma’am. 8 

 JUDGE STECKLER:  You may continue, Mr. Fitzgerald. 9 

Q. BY MR. FITZGERALD:  And then they -- I believe you said 10 

that they turn to the lower box.  How long does it take for 11 

the lower container, if there were two stacked, to be moved 12 

to a -- to the back of a yard driver? 13 

A. Anywhere from a minute to a minute and a half. 14 

Q. Okay.  So in total, it would take four minutes or so, 15 

four or five minutes, to unload a two-stack of box of 16 

containers onto a yard jockey’s back, right? 17 

A. Yes. 18 

Q. Okay, and that’s assuming nothing goes wrong, correct? 19 

A. Right. 20 

Q. Okay.  And then the Yard jockey drives away with the 21 

container, right? 22 

A. Yes. 23 

Q. What do they do with it? 24 

A. They take it to the area that’s assigned for loaded 25 
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containers, and they park it. 1 

Q. Okay, and does each box have a specific assigned place 2 

to be parked? 3 

A. No, it’s a general area. 4 

Q. Okay.  So then does the Yard jockey just choose -- they 5 

put it wherever they want to in that assigned area? 6 

A. Yes. 7 

Q. Okay.  Do they record where that box is located? 8 

A. No, sir. 9 

Q. And then what does the Yard jockey do once they drop off 10 

the container? 11 

A. He then proceeds to find the next chassis that he needs 12 

for his next container, and he comes back to the track to 13 

retrieve that box. 14 

Q. Okay.  How long does that process take from when the 15 

Yard jockey leaves the track with the container until he or 16 

she returns to the track? 17 

A. Five, six minutes. 18 

Q. How many yard jockeys do you have working -- currently 19 

working at the Yard at any one particular time? 20 

A. Anywhere from three to four. 21 

Q. Do you have more than one crane at the Yard? 22 

A. Yes. 23 

Q. How many cranes do you have? 24 

A. We currently have two. 25 



1714 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Do they operate at the same time? 1 

A. Not normally, but when volumes are high, then yes. 2 

Q. So it’s typically, you said, one crane is operating at 3 

one time? 4 

A. Right. 5 

Q. So just so I have my notes clear, you typically have two 6 

groundsmen [sic] working, right? 7 

A. Yes. 8 

Q. Three to four yard jockeys? 9 

A. Yes. 10 

Q. And one crane operator? 11 

A. Yes. 12 

Q. Okay.  So the box that is dropped by a yard jockey in 13 

the Yard, what happens to that box -- it’s a box and chassis, 14 

I believe.  What happens to that box and chassis? 15 

A. That box and chassis is parked in that location, and 16 

once the crane operator marries that chassis to that 17 

container, it then notifies them that their container’s 18 

available to be picked up.  So it will actually be picked up 19 

by an outside driver. 20 

Q. Okay.  Mr. Barrow, I believe you froze.  I want to make 21 

sure that we let everything catch up. 22 

A. All right. 23 

Q. There you are.  Okay.  We’ve had a lot of computer 24 

issues recently, so I want to try to avoid them.  So is it an 25 
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automatic -- you said they’re notified, someone is notified 1 

that once the box and chassis are married, someone gets 2 

notified that a box is ready for pick-up, right? 3 

A. Yes. 4 

Q. Who is -- who is notified? 5 

A. Whoever the company is that that box is dispatched to. 6 

Q. How do they get notified? 7 

A. It’s an automatic system.  Norfolk Southern sends out a 8 

notification. 9 

Q. So it’s -- is there something electronic on the chassis 10 

and box that signals that it’s happening, or is Norfolk 11 

Southern triggering that in a different way? 12 

A. Actually our crane operator has a computer inside of the 13 

crane that he scrolls down each box.  Once he puts that box 14 

on wheels, he records the information from that chassis to 15 

that box.  And it automatically sends the message I guess you 16 

could call it. 17 

Q. But it’s the -- it’s not automatic.  It has to be done 18 

by the crane operator, right? 19 

A. Yes. 20 

Q. Okay, and is that, and again, that’s in Norfolk 21 

Southern’s crane, right? 22 

A. Yes. 23 

Q. And is that computer system Norfolk Southern’s? 24 

A. Yes, it is. 25 



1716 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.  So that whole process is dictated by Norfolk 1 

Southern? 2 

A. Yes, sir. 3 

Q. And then, once the -- once the box is parked by the Yard 4 

jockey in the Yard, what happens to it then? 5 

A. Could you repeat the question? 6 

Q. Once a box is dropped in the Yard by a yard jockey, 7 

parked in the specified location, what happens to it then? 8 

A. It sits until it’s picked up. 9 

Q. Okay.  Who picks it up? 10 

A. A outside driver. 11 

Q. Okay.  How does an outside driver get to the Yard, get 12 

into the Yard, excuse me?  How does an outside driver get 13 

into the Yard? 14 

A. He has to come in the in-gate. 15 

Q. Okay.  Does the outside driver have to check in at the 16 

in-gate? 17 

A. Yes, he does. 18 

Q. What does -- who checks him in? 19 

A. Gate clerks. 20 

Q. How many gate clerks do you have working at the Yard? 21 

A. In total or at one time? 22 

Q. At one time. 23 

A. Three. 24 

Q. How many do you have total? 25 
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A. Five. 1 

Q. Okay.  You said the gate clerks check them in, check a 2 

driver in, when they come to pick up a box; is that right? 3 

A. Yes. 4 

Q. What do they do to check them in? 5 

A. They record his driver information into the handheld. 6 

Q. Okay.  What’s a handheld? 7 

A. Just a little cell phone device that Norfolk Southern 8 

provides us to record the information for drivers and 9 

containers. 10 

Q. Okay, and then, so they get -- does that -- does a 11 

driver when they arrive at the Yard, do they typically have a 12 

box with them, or they on an empty truck? 13 

A. We get a mixture. 14 

Q. Okay.  So if they, and I believe do you call bobtailing 15 

for an empty truck? 16 

A. Yes. 17 

Q. Okay.  So if a driver is bobtailing, do they just go 18 

pick up their truck and chassis and then leave? 19 

A. No, they have to get checked in, and once they find 20 

their container and hook to it, they have to get processed 21 

out also. 22 

Q. Okay.  How do they get processed out? 23 

A. By the gate clerks with the handhelds. 24 

Q. Okay.  What about when a driver arrives at the Yard with 25 
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a -- with a container and chassis on its back?  What happens 1 

with that -- with that driver? 2 

A. That driver, once the clerk comes out, that driver then 3 

proceeds to the position that the -- we have lines in front 4 

of the office.  They have to pull up to a certain area, and 5 

then the clerks will come out and inspect their container and 6 

chassis for damages. 7 

Q. Okay, and what do they do -- when they inspect, do they 8 

record that information anywhere? 9 

A. Yes, everything is recorded into the handheld. 10 

Q. Okay, and then what happens to the container and chassis 11 

once the individual driver gets checked in? 12 

A. Then he proceeds to park that box and chassis in the 13 

outbound area of the Yard. 14 

Q. Okay.  So you have a -- just to be clear, you have an 15 

outbound area of the Yard? 16 

A. Yes. 17 

Q. And do you have an inbound area for the Yard as well? 18 

A. Yes. 19 

Q. Okay, and then do those drivers, once they drop the -- 20 

once they drop their trailer and box, do they -- sometimes do 21 

they pick up other containers? 22 

A. Sometimes, yes. 23 

Q. Okay, and sometimes they just -- they leave the Yard? 24 

A. Yes, sir. 25 
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Q. Okay.   1 

MR. FITZGERALD:  Mr. Morrisey, may I ask you to pull up 2 

Respondent’s Exhibit A, please? 3 

MR. MORRISEY:  Yes, just a moment. 4 

MR. FITZGERALD:  Thank you. 5 

MR. MORRISEY:  Okay, I believe this is it. 6 

MR. FITZGERALD:  Yes, would you scroll down please?  7 

There’s two map-like items in it.  Can you zoom out a little 8 

bit, please?  Keep going. 9 

MR. MORRISEY:  Good? 10 

MR. FITZGERALD:  That’s good, yes. 11 

Q. BY MR. FITZGERALD:  Mr. Barrow, do you recognize this 12 

document? 13 

A. Yes, sir. 14 

Q. What is it? 15 

A. This is a map of the terminal here at Portlock. 16 

Q. Okay.  Can you explain to me what, and if you need it be 17 

zoomed in, let me know, or I guess, let Mr. Morrisey know.  18 

What does RH01 stand for on this map? 19 

A. Rail highway one. 20 

Q. What’s a rail highway? 21 

A. That is the first track.  That’s the inbound/outbound 22 

track number one. 23 

Q. Okay, and does RH02 stand for rail highway two? 24 

A. Yes. 25 
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Q. What is rail highway two? 1 

A. That’s our second inbound and outbound track. 2 

Q. Does RH03 -- 0-3 I should say, stand for rail highway 3 

three? 4 

A. Yes. 5 

Q. What is rail highway three? 6 

A. That is our third inbound and outbound track. 7 

Q. Okay, so both tracks are -- both tracks are -- or I 8 

should say all three tracks are inbound and outbound tracks, 9 

right? 10 

A. Yes. 11 

Q. Okay.  Do you see on the lower right-hand portion of 12 

this map, there’s a yellow area, shaded yellow, with the 13 

number five in it? 14 

A. Yes. 15 

Q. What is that area? 16 

A. That area, previously, used to be a chassis overflow 17 

lot, but now it’s leased out to JB Hunt. 18 

Q. So it’s a lot, right?  It’s not a building. 19 

A. No, it’s not a building.  It’s a empty lot. 20 

Q. Okay.  There’s a -- there’s an indication here for gate 21 

office.  Do you see that? 22 

A. Yes. 23 

Q. And then there’s two arrows, one pointing up on the 24 

right side of the square that’s indicated as the gate office, 25 
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and one on the left pointing down, that’s on the left of the 1 

gate office.  What do those arrows indicate? 2 

A. The arrow pointing up is the in-gate.  The one pointing 3 

down is the out-gate. 4 

Q. Okay.  So that’s where the drivers come in and out, that 5 

we were just speaking about, right? 6 

A. Yes. 7 

Q. Okay, and then the gate office, is that where gate 8 

clerks work? 9 

A. Yes, sir. 10 

Q. Okay.  Are there any other offices in that gate office? 11 

A. Yes. 12 

Q. What other offices are there? 13 

A. My office is in that building, and my admin’s office is 14 

also in that building. 15 

Q. Is your admin Juanita Williams? 16 

A. Yes. 17 

Q. Okay.  Does the Yard have a break area? 18 

A. Yes, sir. 19 

Q. Is that indicated on this map? 20 

A. I don’t see it on the map. 21 

Q. Okay.  Does the Yard have a maintenance area? 22 

A. Yes. 23 

Q. Is that indicated on this map? 24 

A. No, sir.  That’s not indicated either. 25 



1722 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.  You had mentioned there was an inbound lot and an 1 

outbound lot previously.  I see a lot indicated number one, a 2 

lot indicated number two, and a lot indicated number three.  3 

And then as well, a lot indicated lot D.  Do you see those 4 

indications? 5 

A. Yes. 6 

Q. Which ones are inbound and which ones are outbound lots? 7 

A. On lot number one, two, and three, rows A and B are 8 

actually outbound, and everything behind those, which would 9 

be C and D in lots one, two, and three, would be outbound.  10 

I’m sorry, I’m sorry. 11 

Q. Okay, all right.  Yeah, let me -- I’m confused.  Let me 12 

be clear.  So right beneath lot one on this map, there’s, 13 

reading from right to left, there’s a column A in yellow, a 14 

column B in yellow, and a grey area, and then a column C in 15 

yellow, and a column D in yellow.  A and B, I believe you 16 

said, A & B are outbound lots? 17 

A. Yes. 18 

Q. And C and D are inbound lots? 19 

A. Yes. 20 

Q. Okay.  And that is true for the indication in lot one, 21 

but also for lots two and three, correct? 22 

A. Yes. 23 

Q. Okay.  What about lot D?  What’s lot D? 24 

A. Lot D is actually an empty container yard.  We just keep 25 
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empty containers there and overflow chassis in that lot. 1 

Q. So it’s not -- is it part of typical operations, or is 2 

it just a storage area? 3 

A. It’s pretty much a storage area. 4 

Q. Okay.  What is A2 and A3 indicated in this map, which 5 

appears between RH02 and RH03? 6 

A. Oh, yes, those are actually -- that’s like a overflow 7 

area also.  When lots one, two, and three get full, we 8 

actually use A2 and A3 for the runover. 9 

Q. Okay.  How often does the lot, lots one, two, and three, 10 

have overflow? 11 

A. Not often, but during peak season mostly. 12 

Q. What is peak season? 13 

A. Let’s see, peak usually starts around September and ends 14 

right after Christmas, that time of the year. 15 

Q. Okay.  Okay.  The -- you can see on this map, I believe, 16 

just above the gate office, there is arrows that are 17 

connected, one pointing left and one pointing right, that 18 

appear to cross a train track.  Do you see those arrows? 19 

A. Yes. 20 

Q. What are those arrows?  Do you know? 21 

A. Yes, that’s a train crossing. 22 

Q. Okay, and there are a similar set of arrows towards the 23 

top of the map.  Is that also a train crossing? 24 

A. Yes. 25 
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Q. Okay, and is that where drivers cross? 1 

A. Yes. 2 

Q. Okay.  Where does the crane operate?  If you could 3 

describe on this map, where would a crane be operating? 4 

A. The crane would always operate close to the track.  So 5 

where you have RH01, that crane would operate parallel to 6 

that track.  And that goes the same for RH02 and RH03. 7 

Q. Okay, so the crane drives up along those tracks, or does 8 

it drive up along those tracks? 9 

A. Yes. 10 

Q. Okay.   11 

 MR. FITZGERALD:  Mr. Morrisey, could you scroll down to 12 

the next -- 13 

 MS. DUVALL:  Sorry, before we scroll down -- 14 

 MR. FITZGERALD:  Yes. 15 

 MS. DUVALL:  I just want to make sure, because we are, 16 

it’s hard to do this later, can you read in the actual page 17 

number?  I don’t want to be particular, but you just went 18 

over that, and I don’t want the transcript not to reflect 19 

what page we’re on. 20 

 MR. FITZGERALD:  I appreciate that.  Thank you.  I am -- 21 

I’ve been asking -- well, I’ll ask Mr. Barrow. 22 

Q. BY MR. FITZGERALD:  Mr. Barrow, do you see a -- do you 23 

see a number at the bottom right corner of the document? 24 

A. I see one, but I can’t make out what it is. 25 
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Q. Okay.  I’ve been reading and been asking questions about 1 

H&M -- Bates number H&M 3, a series of zeroes and then three. 2 

A. Okay. 3 

Q. Thank you, thank you. 4 

 MR. FITZGERALD:  Could you scroll down now, 5 

Mr. Morrisey?  We’re moving to page 4 of Respondent Exhibit 6 

A, which is already in evidence. 7 

Q. BY MR. FITZGERALD:  Do you recognize this document, 8 

Mr. Barrow? 9 

A. Yes, sir. 10 

Q. What is it? 11 

A. That looks like an overhead view of the terminal itself. 12 

Q. Okay.  Is this oriented differently than the map that’s 13 

above? 14 

A. Trying to see -- .  Could I get it zoomed in just a 15 

little?  All right.  Let’s see.  Yeah, we’re looking at it 16 

from the opposite direction as the first map. 17 

Q. Okay.  So the -- just to be clear, there’s a -- on the 18 

bottom left portion of this map, what was indicated as Lot D, 19 

is that on the left kind of in the middle of this map, 20 

Mr. Barrow? 21 

A. Lot D would be, yeah, in the left bottom, yeah. 22 

Q. Okay.  All right, so then you have, if you look over, 23 

there’s an indication that says 1710 Atlantic Ave.  Can you 24 

see that? 25 
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A. Yes. 1 

Q. Okay.  The A in Ave appears to be on top of an area.  2 

What is that area? 3 

A. That area is the actual break room and trailer shop 4 

area. 5 

Q. Okay.  So then below that Ave, are those the lots one, 6 

two and three?  It appears to be rows of containers. 7 

A. Yes. 8 

Q. Okay.  Thank you.   9 

 MR. FITZGERALD:  You can take that down, Mr. Morrisey.  10 

Thank you. 11 

Q. BY MR. FITZGERALD:  You had mentioned there are inbound 12 

and outbound areas.  Does the -- what does the outbound refer 13 

to? 14 

A. Outbound refers to freight that comes in that needs to 15 

be loaded out for that destination on train. 16 

Q. Okay.  And what does inbound refer to? 17 

A. Inbound is freight that comes in on a train that we 18 

unload to go out of the gate. 19 

Q. Okay.  So we talked about the process for unloading a 20 

train.  I want to talk briefly about the process for loading 21 

a train.  How does that work? 22 

A. That process is basically the same, it’s just in 23 

reverse.  Myself, I load plan, and my ops manger load plans.  24 

That means any containers that are checked into the Yard by 25 
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our clerks, it comes into what we call load plan.  That’s a 1 

collection of all the different containers and destinations 2 

that we have to service for that day.   3 

We have a -- we have rules that we go by when loading 4 

certain destinations that we have to follow.  So according to 5 

the restrictions that we have, we plan those destinations 6 

accordingly.  Then we print out a hustler list sheet for our 7 

drivers.   8 

And basically, depending on how many drivers we have, 9 

they mark that -- they mark that paperwork up for, say like, 10 

for an example, the first driver may have line number one.  11 

He would mark his with a highlighter.  If it’s three drivers, 12 

he would skip two boxes because there are two other drivers 13 

behind him.  And he would actually mark the fourth box as his 14 

next, and so on and so forth.  15 

Q. Okay.  So the load plan, essentially, the punch list of 16 

how to -- the order in which a train needs to be loaded? 17 

A. Yes, and that controls the process of how it’s placed on 18 

the paper. 19 

Q. Okay, and it’s the duties that are expected of a yard 20 

driver, and the format, I should say the sequence of loading, 21 

right? 22 

A. True, yes. 23 

Q. Okay, and I think we said it was about -- let me check 24 

back.  I don’t want to misrepresent your testimony.  How long 25 
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does it take, normally take, for a box to get loaded, from 1 

when it’s picked up in a yard -- well, let me start with does 2 

a box get picked up by a yard jockey and taken to the train? 3 

A. Yes. 4 

Q. Okay, and then it gets placed on the train by the crane 5 

operator? 6 

A. Yes. 7 

Q. Okay, and then if it’s a double stack, does the IBCs go 8 

on top of it then? 9 

A. Yes, sir. 10 

Q. Okay, and then those are placed by the groundsmen? 11 

A. Yes. 12 

Q. Okay, and then another box may get put on the top if 13 

there’s two stacked, right? 14 

A. Yes. 15 

Q. All right.  How long would that process typically take? 16 

A. Without issue, that process could be anywhere from five 17 

to six minutes. 18 

Q. Okay.   19 

 JUDGE STECKLER:  Mr. Barrow, when you’re double 20 

stacking, do you have two separate hustler drivers bringing 21 

up the containers from the Yard, and then just one after the 22 

other going?  Or does the hustler driver have to go back, 23 

find the next container, and then come back? 24 

 THE WITNESS:  No, it’s one after the other. 25 
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 JUDGE STECKLER:  Thank you. 1 

Q. BY MR. FITZGERALD:  And how many inbound trains do you 2 

normally unload in a typical day? 3 

A. We have one inbound train per day. 4 

Q. How many outbound trains do you have in a typical day? 5 

A. Two. 6 

Q. So you unload one, and you load two? 7 

A. Yes. 8 

Q. Okay.  Do you have specific time limits, or time 9 

targets, for loading and unloading trains? 10 

A. Yes, sir. 11 

Q. And what are those time targets? 12 

A. All inbound freight has to be grounded no later than 13 

7:00 a.m.  And outbound has to be loaded out no later than 14 

4:00 p.m. 15 

Q. Okay.  What happens if you don’t get an inbound train 16 

offloaded by 7:00 a.m.? 17 

A. I would get a barrage of emails -- .   18 

Q. What do they say, typically? 19 

A. Why did I miss my availability time? 20 

Q. Okay.  Does that happen often? 21 

A. No. 22 

Q. What happens if you miss your outbound -- your outbound 23 

time? 24 

A. Then whatever freight we have to go out on that train 25 
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may miss, it may not go that day. 1 

Q. Okay.  Do you also hear from executives if you don’t hit 2 

an outbound, the appropriate outbound time? 3 

A. Yes. 4 

Q. Okay.  What do they say? 5 

A. They want to know what happened. 6 

Q. Does that happen often? 7 

A. No. 8 

 JUDGE STECKLER:  Mr. Barrow, I’m sorry to interrupt, 9 

Mr. Fitzgerald, is that any different from when you worked at 10 

ITS versus H&M? 11 

 THE WITNESS:  No, ma’am. 12 

 JUDGE STECKLER:  So you didn’t get a lot of complaints 13 

from Norfolk Southern when you worked for ITS as well, 14 

correct? 15 

 THE WITNESS:  Correct. 16 

 JUDGE STECKLER:  Thank you.  Mr. Fitzgerald, you may 17 

continue. 18 

Q. BY MR. FITZGERALD:  Would you say it’s important to make 19 

sure that you meet those times? 20 

A. Yes. 21 

Q. Okay.  Do you do the scheduling for the Yard? 22 

A. As far as the workers? 23 

Q. Yes. 24 

A. Yes, sir. 25 
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Q. Okay.  Do you schedule -- do you schedule shifts to 1 

ensure that you can meet those deadlines? 2 

A. Yes. 3 

Q. Okay.  How many -- well, I believe you testified that 4 

you typically have two groundsmen [sic] working at any one 5 

time; is that right? 6 

A. Yes. 7 

Q. And three to four yard jockeys? 8 

A. Yes. 9 

Q. And one crane operator? 10 

A. Yes. 11 

Q.  And three gate clerks? 12 

A. Yes. 13 

Q. What happens if any of those individuals call off or 14 

arrive late for work? 15 

A. Then we proceed with the appropriate discipline. 16 

Q. Okay.  What’s the appropriate discipline? 17 

A. Verbal warning, written warning, so forth and so on. 18 

Q. Do you ever have individual conversations with workers 19 

who may come late? 20 

A. Yes. 21 

Q. Okay.  Is that outside of the discipline process? 22 

A. Sometimes, yes, sir. 23 

Q. Okay.  Is that process any different with H&M than with 24 

prior employers? 25 
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A. No. 1 

Q. When you -- when you were an operations manager with 2 

ITS, were you responsible for having those conversations? 3 

A. Yes. 4 

Q. Okay.  So you would have an understanding of whether 5 

individuals had issues with attendance or tardiness? 6 

A. Yes. 7 

Q. Okay.  You said it might -- you said discipline might be 8 

resulting from individuals who are late or do not arrive to 9 

work.  Is there an impact on operations? 10 

A. Yes. 11 

Q. What are those?  What impacts? 12 

A. Depending on the position of the person that’s late.  If 13 

it’s a crane operator, we only have one crane operator.  That 14 

means nothing moves until that person gets here.  One missing 15 

groundsman could slow us down.  Or one missing yard jockey 16 

could also slow us down. 17 

Q. Does a missing gate clerk create issues? 18 

A. Yes, sir. 19 

Q. What issues does a missing gate clerk create? 20 

A. It’s more work for the two that are already there. 21 

Q. So is it important that everyone who’s scheduled arrives 22 

for work? 23 

A. Yes. 24 

Q. And arrives for work on time? 25 
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A. Yes. 1 

Q. Okay. 2 

 JUDGE STECKLER:  Mr. Barrow, in your time with ITS, did 3 

you terminate anybody for attendance issues? 4 

 THE WITNESS:  No, ma’am. 5 

Q. BY MR. FITZGERALD:  Did you counsel individuals for 6 

attendance issues? 7 

A. Yes. 8 

 JUDGE STECKLER:  Who were those people? 9 

 THE WITNESS:  Let’s see.  Tardiness.  Darryl Halsey.  10 

Christopher Lucas.  Let’s see.  Doggonit.  Another one was 11 

Vernon Cuffee.  That was another one that was repeatedly 12 

late.  I’m pretty sure there’s more, but those were my 13 

standouts. 14 

MR. FITZGERALD:  I’m sorry, Judge Steckler.  I 15 

interrupted your question.  Do you have more?  I apologize. 16 

JUDGE STECKLER:  No, that’s fine.  That’s fine.  Go 17 

ahead. 18 

MR. FITZGERALD:  Okay, thank you. 19 

Q. BY MR. FITZGERALD:  And did you, those individuals you 20 

mentioned, Darryl Halsey, Christopher Lucas, and Vernon 21 

Cuffee, you mentioned them specifically.  Did you counsel 22 

them about attendance? 23 

A. Yes. 24 

Q. Okay.   25 
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 JUDGE STECKLER:  Mr. Barrow, I’m sorry to keep 1 

interrupting, Mr. Fitzgerald.  For the three that you did 2 

mention, how far down -- you said for tardiness.  Was there 3 

also absenteeism issues there? 4 

 THE WITNESS:  With Mr. Cuffee, yes. 5 

 JUDGE STECKLER:  How far down the progressive discipline 6 

line did you get with Mr. Cuffee? 7 

 THE WITNESS:  I wrote him up several times.   8 

 JUDGE STECKLER:  So was he ever suspended for his 9 

attendance issues? 10 

 THE WITNESS:  That would be something that would be out 11 

of my hands.  So I never had that power to do that. 12 

 JUDGE STECKLER:  Do you know if Mr. Lee did discipline 13 

for those kinds of things? 14 

 THE WITNESS:  I do believe a couple times, yes.  He was 15 

a little lenient. 16 

 JUDGE STECKLER:  Okay.  So did he suspend anybody for 17 

attendance? 18 

 THE WITNESS:  It was rare, rarely. 19 

 JUDGE STECKLER:  Do you know who got suspended? 20 

 THE WITNESS:  I do believe Mr. Cuffee was one, and I 21 

want to say Mr. Lucas was another one. 22 

 JUDGE STECKLER:  Do you know how long the suspensions 23 

were? 24 

 THE WITNESS:  Maybe one or two days. 25 
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 JUDGE STECKLER:  Okay.  How about for Mr. Halsey, any 1 

suspensions? 2 

 THE WITNESS:  No. 3 

 JUDGE STECKLER:  How often would someone have to be 4 

absent or tardy to warrant a suspension? 5 

 THE WITNESS:  That would be something that -- to get to 6 

that point, that would have to be in excess of maybe four or 7 

five times. 8 

 JUDGE STECKLER:  In what period? 9 

 THE WITNESS:  In a six-month period. 10 

 JUDGE STECKLER:  After, if someone’s attendance improved 11 

during that time, would things kind of even off and you’d go 12 

back to verbal warnings again? 13 

 THE WITNESS:  Yes, ma’am. 14 

 JUDGE STECKLER:  Okay.  I’m sorry to interrupt, 15 

Mr. Fitzgerald. 16 

 MR. FITZGERALD:  No, that’s fine.  Thank you, Your 17 

Honor. 18 

Q. BY MR. FITZGERALD:  And to be clear, the questions that 19 

Your Honor was asking, that was all during your time as an 20 

operations manager at ITS, correct? 21 

A. Right. 22 

Q. Okay, and you recall those three specifically, but you 23 

said that there were more individuals who had attendance 24 

issues? 25 
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A. Yeah, but those were more so not as often. 1 

Q. Okay.  You had said that attendance and absenteeism and 2 

arriving to work on time is important for -- is it important 3 

for smooth operations, people arriving on time and arriving 4 

at work? 5 

A. Yes. 6 

Q. Okay.  Are there other things that could impact smooth 7 

operations at the Yard? 8 

A. Yes, just guys not wanting to perform at the level that 9 

they’re expected to.  And just guys coming in with bad 10 

attitudes.  All of that can affect your day. 11 

Q. Okay, so is it that work ethic impacts that operational 12 

smoothness? 13 

A. Yes. 14 

Q. Okay, and bad attitude you said.  Okay.  How do those -- 15 

how does work ethic impact operations? 16 

A. Oh, man.  I would say it greatly impacts. 17 

 JUDGE STECKLER:  Are they slowing operations, 18 

Mr. Barrow, like slow walking it?  Or is there something 19 

else? 20 

 THE WITNESS:  That has happened, yes, ma’am. 21 

 JUDGE STECKLER:  Is there something else where you would 22 

see a lack of work ethic? 23 

 THE WITNESS:  Just certain guys hiding out when they 24 

supposed to be working. 25 
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 JUDGE STECKLER:  Do you have specific recollections at 1 

ITS who was doing that? 2 

 THE WITNESS:  Mr. Cuffee was notorious for that one. 3 

 JUDGE STECKLER:  What about slow-working? 4 

 THE WITNESS:  Slow-working, yes, yes. 5 

 JUDGE STECKLER:  He also did slow work? 6 

 THE WITNESS:  Yes. 7 

 JUDGE STECKLER:  Did you give him any performance 8 

appraisals while he was at ITS? 9 

 THE WITNESS:  Can you repeat, I’m sorry? 10 

 JUDGE STECKLER:  Did you give performance appraisals or 11 

evaluations of his work while he was at ITS? 12 

 THE WITNESS:  Yes, ma’am. 13 

 JUDGE STECKLER:  Was that reflected in his appraisal? 14 

 THE WITNESS:  Yes. 15 

 JUDGE STECKLER:  In what way did you show that? 16 

 THE WITNESS:  I would actually pull him to the side, and 17 

let him know I appreciate the hard work, or, you know, you 18 

did a great job today.  I would also -- I would always talk 19 

to the guys in that manner. 20 

 JUDGE STECKLER:  But what about, did you give appraisals 21 

on a regular basis?  A written performance evaluation? 22 

 THE WITNESS:  Yes, yes, yes.  I’m sorry, yes. 23 

 JUDGE STECKLER:  And how was that reflected on his 24 

written evaluation? 25 
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 THE WITNESS:  Well, I’m not sure I understand the 1 

question. 2 

 JUDGE STECKLER:  Did you write or check boxes that said 3 

what level of work he did was poor to excellent? 4 

 THE WITNESS:  Oh, no.  We didn’t -- we didn’t have those 5 

type sheets.  No, ma’am.  I’m sorry. 6 

 JUDGE STECKLER:  Okay, so you didn’t do regular 7 

evaluations of people’s work, it was just verbal? 8 

 THE WITNESS:  Yeah, we had sheets, but it -- I think the 9 

wordage was a little different from what you just asked me. 10 

 JUDGE STECKLER:  Okay.  What was it?  Can you explain 11 

that to me, please? 12 

 THE WITNESS:  Yes, ma’am.  I would have to do weekly 13 

evaluations.  I would just go out and randomly watch one or 14 

two guys work, just to make sure they were working safely.  15 

So it was more so of a safety evaluation, and making sure 16 

that they were doing everything that they were supposed to 17 

from a safety standpoint. 18 

 JUDGE STECKLER:  Okay.  Did Mr. Cuffee have any problems 19 

on safety? 20 

 THE WITNESS:  I had a couple infractions of not wearing 21 

seatbelt, and not stopping, not coming to a complete stop, at 22 

crossings. 23 

 JUDGE STECKLER:  But you retained him throughout his 24 

entire employment? 25 
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 THE WITNESS:  I had no control over the hiring and 1 

firing.  I was just the operations manager. 2 

 JUDGE STECKLER:  Okay.  Did you ever make 3 

recommendations to Mr. Lee? 4 

 THE WITNESS:  That wasn’t my position, either, Your 5 

Honor.  I could only fill out the paperwork and pass it on to 6 

Mr. Lee.  He handled all disciplinary actions. 7 

 JUDGE STECKLER:  Okay.  Was there anybody else who had 8 

safety problems? 9 

 THE WITNESS:  Yeah, it was spread out amongst the guys, 10 

yeah. 11 

 JUDGE STECKLER:  Were they so bad that you would say to 12 

Mr. Lee, I don’t know why you keep this guy? 13 

 THE WITNESS:  I never speak like that.  No, ma’am. 14 

 JUDGE STECKLER:  Okay.  Was there ever a time where 15 

Mr. Lee terminated somebody for safety violations? 16 

 THE WITNESS:  No, ma’am. 17 

 JUDGE STECKLER:  You mentioned bad attitude.  What’s a 18 

bad attitude? 19 

 THE WITNESS:  Somebody that is disrespectful, 20 

insubordinate at times. 21 

 JUDGE STECKLER:  In terms of insubordination, are you 22 

saying did they cuss or did they refuse orders? 23 

 THE WITNESS:  It was a little of both, or a lot of the 24 

first and a little of the second. 25 
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 JUDGE STECKLER:  Okay, and who were the people 1 

disrespectful to? 2 

 THE WITNESS:  Myself and Anthony Lee. 3 

 JUDGE STECKLER:  Who was disrespectful to you? 4 

 THE WITNESS:  With me?  I had altercation with Mr. Earl 5 

Smith, Darryl Halsey, Vernon Cuffee.  I’m trying to think who 6 

else  might have issue with those things.  I think it was 7 

just those three with me. 8 

 JUDGE STECKLER:  Okay.  How often did you have issues 9 

with Mr. Smith? 10 

 THE WITNESS:  It wasn’t often.  It was only a couple 11 

times. 12 

 JUDGE STECKLER:  What were the incidents about where he 13 

was disrespectful? 14 

 THE WITNESS:  Like equipment, the use of equipment and 15 

the abuse of the equipment. 16 

 JUDGE STECKLER:  Can you give me a little more detail on 17 

that, please? 18 

 THE WITNESS:  Let’s see.  Yes, I would speak to him 19 

about issues the mechanic would bring up about how he used 20 

his equipment or abused his equipment.  And I would just 21 

bring those concerns to Mr. Smith.  And it was often met with 22 

a vulgar statement. 23 

 JUDGE STECKLER:  Okay, but did he improve at least after 24 

you had the talk with him, for a while? 25 
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 THE WITNESS:  Mr. Smith was Mr. Smith, and it would 1 

happen. 2 

 JUDGE STECKLER:  What position did Mr. Smith hold? 3 

 THE WITNESS:  He was a hustler driver, yard jockey 4 

driver. 5 

 JUDGE STECKLER:  And Darryl Halsey, what was his 6 

position? 7 

 THE WITNESS:  Crane operator. 8 

 JUDGE STECKLER:  And what kind of problems did you have 9 

with Mr. Halsey? 10 

 THE WITNESS:  Disrespectful, tardy. 11 

 JUDGE STECKLER:  Okay, besides the tardy, how was he 12 

disrespectful to you? 13 

 THE WITNESS:  He would cuss at me. 14 

 JUDGE STECKLER:  Can you give me an example? 15 

 THE WITNESS:  Yes, I got one.  One day he came in maybe 16 

three hours late, and when I spoke to him about the 17 

situation, I asked him why he was late.  He pretty much 18 

cussed me out. 19 

 JUDGE STECKLER:  Okay.  Do you remember any specifics of 20 

the conversation? 21 

 THE WITNESS:  Yeah, because I guess when he got here, he 22 

thought -- I had to fill in for him.  I got into the crane 23 

that day. And I’m not a crane operator.  I’m a -- I was an 24 

ops manager that just knows the basic parts of how to work 25 
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the crane.   1 

So I guess he thought maybe I should have had did more 2 

work than was done by the time he got there.  So when I asked 3 

him why he was late, he asked me why I ain’t do more.  And I 4 

was like, because this is your job.  You were supposed to be 5 

here to do your job.   6 

And I’m trying to think of a good way to say it.  But 7 

there were so many words.  It was a few cuss words.  And he 8 

basically told me you’re not a f’ing operator. 9 

 JUDGE STECKLER:  Okay.  How many times did that happen? 10 

 THE WITNESS:  I think a total with him and I, we may 11 

have had three situations like that, total. 12 

 JUDGE STECKLER:  Over what period of time? 13 

 THE WITNESS:  Over about a five- or six-year span. 14 

 JUDGE STECKLER:  Okay, and Mr. Cuffee, what was his job 15 

again? 16 

 THE WITNESS:  Hostler driver. 17 

 JUDGE STECKLER:  And you said he was disrespectful to 18 

you as well.  Can you -- about how many times was he 19 

disrespectful? 20 

 THE WITNESS:  Maybe one or two with him. 21 

 JUDGE STECKLER:  Okay.  Over what period of time? 22 

 THE WITNESS:  Over the time that he worked with us at 23 

ITS. 24 

 JUDGE STECKLER:  What kinds of things did he do that 25 



1743 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

were disrespectful? 1 

 THE WITNESS:  Just the way he talked to me. 2 

 JUDGE STECKLER:  Can you give me an example? 3 

 THE WITNESS:  Yes.  When I asked him why was he just 4 

sitting out, hiding out, when he was supposed to be working, 5 

he would get an attitude and just start cussing.  Stuff like 6 

that. 7 

 JUDGE STECKLER:  Can you recall any other employees 8 

while you were at ITS that were disrespectful? 9 

 THE WITNESS:  Not to me, no, ma’am.  It was just the 10 

ones I listed. 11 

 JUDGE STECKLER:  Okay, and then any -- besides Earl 12 

Smith, was there anybody else who was insubordinate? 13 

 THE WITNESS:  To me, no. 14 

 JUDGE STECKLER:  Okay.  Did you hear about the ones with 15 

Mr. Lee? 16 

 THE WITNESS:  I didn’t hear anything directly from 17 

Mr. Lee. 18 

 JUDGE STECKLER:  Did you hear anything from the gate 19 

clerks about Mr. Lee, having problems with Mr. Lee? 20 

 THE WITNESS:  Could you repeat that, I’m sorry? 21 

 JUDGE STECKLER:  Did you know of any of the gate clerks 22 

that had problems with Mr. Lee? 23 

 THE WITNESS:  Oh, yeah. 24 

 JUDGE STECKLER:  Was he having problems with them? 25 
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 THE WITNESS:  Yeah. 1 

 JUDGE STECKLER:  What kind of problems? 2 

 THE WITNESS:  I remember one time, I actually was in the 3 

office when Michelle Clark and Mr. Lee got into it.  And I 4 

think it was something about her work performance that he 5 

spoke to her about.  I’m not -- I can’t remember the 6 

specifics. 7 

 JUDGE STECKLER:  How long ago was that? 8 

 THE WITNESS:  Oh, my God.  I would say maybe about -- 9 

that was probably about 4 years ago. 10 

 JUDGE STECKLER:  Is that the only time you can remember? 11 

 THE WITNESS:  That’s the only time I witnessed it. 12 

 JUDGE STECKLER:  Okay.  Anybody else with attitudes that 13 

you can recall?  Was it a daily -- let me back up just a 14 

second.  I’m sorry, Mr. Barrow.  Did people come in daily 15 

with attitudes, or was it just somebody woke up on the wrong 16 

side of the bed? 17 

 THE WITNESS:  That’s a good question. 18 

 JUDGE STECKLER:  Well that’s what I’m here -- . 19 

 THE WITNESS:  I won’t say it -- I won’t say it was 20 

daily, but it was often.  It was more than it should have 21 

been. 22 

 JUDGE STECKLER:  Anybody in particular that you knew of 23 

that had bad -- was bad ‘tudes? 24 

 THE WITNESS:  I can’t recall off the top of my head.  25 
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No, ma’am. 1 

 JUDGE STECKLER:  Did attitudes change at any time that 2 

you know of? 3 

 THE WITNESS:  Uh-uh. 4 

 JUDGE STECKLER:  Was there a point when the attitudes 5 

got worse? 6 

 THE WITNESS:  It seemed like the longer things went 7 

unchecked, that it got worse, yes. 8 

 JUDGE STECKLER:  So was there a specific point you could 9 

say things got rampantly bad attitude? 10 

 THE WITNESS:  Yes, right at the -- I would say maybe 11 

about six months before the contract ended with ITS. 12 

 JUDGE STECKLER:  Okay.  Was there a particular incident 13 

that made you think of that six-month period? 14 

 THE WITNESS:  Just with the -- let’s see.  I guess it -- 15 

it’s not a specific incident, it’s just when you work with 16 

people all the time, you tend to notice changes.  So it’s 17 

just around that time, things started to change. 18 

 JUDGE STECKLER:  Was it worse when the -- you were aware 19 

that the employees were trying to unionize in the fall of 20 

2018, correct? 21 

 THE WITNESS:  Yes, ma’am. 22 

 JUDGE STECKLER:  Did it get worse about that time? 23 

 THE WITNESS:  Yes. 24 

 JUDGE STECKLER:  In what way did it get worse? 25 
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 THE WITNESS:  Just guys just pretty much saying whatever 1 

they said out of their mouth, just saying things to -- I 2 

don’t know what the reasons were for saying certain things, 3 

but guys would just say things, I guess, to get a reaction. 4 

 JUDGE STECKLER:  What kinds of things did they say? 5 

 THE WITNESS:  I heard, I overheard one time that Tony 6 

and I might not even be here anymore, so what are we going to 7 

do then? 8 

 JUDGE STECKLER:  Who said that? 9 

 THE WITNESS:  I don’t know specifically.  That’s what 10 

I’m saying.  That’s just chatter. 11 

 JUDGE STECKLER:  Okay.  Did you ever hear Mr. Lee say it 12 

the other way?  That we’re all going to lose our jobs? 13 

 THE WITNESS:  No.  Mr. Lee told me that the guys were 14 

voting for a union, and that him and myself may have to find 15 

other jobs.  But he didn’t know the specifics. 16 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, I probably went 17 

through half your questions, but you may continue. 18 

 MR. FITZGERALD:  Thank you. 19 

 JUDGE STECKLER:  And screwed up your order, too. 20 

 MR. FITZGERALD:  I might need a few seconds to catch up.  21 

I tell you what. 22 

 MS. DUVALL:  Can we take a restroom break? 23 

 JUDGE STECKLER:  Yes, everybody -- Mr. Barrow, you 24 

can -- we’re going to take about five minutes off the break, 25 
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so Mr. Fitzgerald can get his bearings, now that I ruined the 1 

order.  And then everybody probably needs a run to the 2 

bathroom.   3 

So what we’re going to do is get off the record for a 4 

few minutes, but we’ll come back in five minutes.  In the 5 

meantime, don’t discuss your testimony with anybody.  You can 6 

get up.  You can move around, whatever, get something to eat 7 

or drink.  Bring your drink back to the desk with you, but 8 

don’t discuss, okay? 9 

 THE WITNESS:  Okay. 10 

 JUDGE STECKLER:  Okay.  We’ll be off the record then. 11 

(Off the record at 11:16 a.m. until 11:26 a.m.) 12 

 JUDGE STECKLER:  Thank you.  We will be back on the 13 

record. 14 

Q. BY MR. FITZGERALD:  Mr. Barrow, you were previously 15 

testifying about a number of different issues that could 16 

impact smooth operations at a terminal.  And you had 17 

indicated work ethic and bad attitudes.  And we talked about 18 

specific individuals.   19 

But before I ask about more individuals, how could a bad 20 

attitude impact operations? 21 

A. That could actually slow us down as far as being able to 22 

ground our trains on time or actually load back our trains on 23 

time. 24 

Q. Okay, and that, you said, was important to hit the time 25 
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targets, right? 1 

A. Yes. 2 

Q. Okay, and so you had said attendance, work ethic, and 3 

bad attitudes.  Is there anything else that could impact 4 

smooth performance and the ability to make the trains run on 5 

time? 6 

A. Yes, attitude. 7 

Q. Okay, besides, besides those.  We have attendance, work 8 

ethic, and attitudes.  Is there anything else?  I just want 9 

to make sure we kind of cover the world -- the universe here. 10 

A. Those are the main things. 11 

Q. Okay.  All right, great.  And so, while you were at ITS, 12 

you were the operations manager, right? 13 

A. Yes. 14 

Q. Okay.  What were your duties as the ITS operations 15 

manager? 16 

A. To oversee load plan, yard jockeys, and gate clerks. 17 

Q. Okay.  I notice you didn’t say maintenance.  Did you 18 

oversee maintenance as an operations manager at ITS? 19 

A. No. 20 

Q. Who oversaw maintenance as an operations -- or as a -- 21 

at ITS? 22 

A. That would be Anthony Lee. 23 

Q. Okay.  So when you were at ITS, did you have any 24 

specific knowledge about the work performance or attitude of 25 
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maintenance employees? 1 

A. Not too much.  No, sir. 2 

Q. Okay.  All right.  But for the gate clerks, yard 3 

jockeys, and crane operators, you would have that 4 

information, right? 5 

A. Yes. 6 

Q. Okay, and as an operations manager, would you have 7 

developed an opinion as to those crane operators, the Yard 8 

jockeys, and gate clerks as to their work performance? 9 

A. Yes. 10 

Q. Okay, and you had previously testified that there was 11 

some conflict with Michelle Clark and Tony Lee; is that 12 

correct? 13 

A. Yes, sir. 14 

Q. Okay, and that was at ITS, right? 15 

A. Yes. 16 

Q. Okay.  How long had you known Michelle Clark? 17 

A. Maybe about eight years. 18 

Q. Describe -- did you know her outside of work? 19 

A. No. 20 

Q. Okay.  She was a gate clerk, correct? 21 

A. Yes. 22 

Q. Okay.  Describe her as a worker. 23 

A. Good worker.  Good worker.  On time.  Actually did a 24 

good job at her job. 25 



1750 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Okay.  Did she ever have any conflict with you? 1 

A. Just one incident I had with her. 2 

Q. What was that incident? 3 

A. It was an incident where -- I’m trying to think exactly 4 

what that problem was.  It was a situation with a driver that 5 

she had, and I just pulled her to the side to give her some 6 

pointers with the driver.  And she just basically told me she 7 

wasn’t trying to hear what I was saying. 8 

Q. Did you believe that was disrespectful? 9 

A. Very much so. 10 

Q. Okay.  Would you consider that insubordinate? 11 

A. Yes. 12 

Q. Okay.  While at ITS, did you have any responsibility for 13 

hiring? 14 

A. No. 15 

Q. Okay.  Since becoming a terminal manager at H&M, do you 16 

have responsibility for hiring? 17 

A. Yes. 18 

Q. Okay.  Would you -- would you agree that work ethic is 19 

an important issue -- strike that.  What do you look for in 20 

an employee that you’re hiring? 21 

A. I look more so at character of a person, attitude, if 22 

they have a pleasant attitude, and their work ethic. 23 

Q. Okay.  So a good attitude and work ethic, right? 24 

A. Yes. 25 
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Q. Okay.  Are those the most important things to you? 1 

A. Yes, sir. 2 

Q. Okay.  Given your experience as a hiring manager and 3 

the -- strike that.  Were you given pointers or training on 4 

how to conduct interviews and hire individuals as a manager 5 

at H&M? 6 

A. No, sir. 7 

Q. Okay.  How do you know what to look for? 8 

A. Just from my experience of working with people that I 9 

had no input on hiring, just the things that I’ve come in 10 

contact with with employees. 11 

Q. Okay.  So with your experience, both in hiring and your 12 

experience with Michelle Clark, would you hire Michelle 13 

Clark? 14 

A. No. 15 

Q. Why’s that? 16 

A. Bad attitude. 17 

Q. Okay.  Did you ever discuss the hiring of Michelle with 18 

Tony while you worked at H&M? 19 

A. No. 20 

Q. Okay.  Would Tony have known that Michelle has a bad 21 

attitude? 22 

A. Yes, he’s had situations with her.  So, yes. 23 

Q. Okay, and those are the situations you previously 24 

testified about, right? 25 
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A. Yes. 1 

Q. Okay.  I believe you testified -- you mentioned Vernon 2 

Cuffee who had some attitude issues and attendance and 3 

tardiness issues, correct? 4 

A. Right. 5 

Q. All right.  How long had you known Vernon when you 6 

worked at ITS? 7 

A. Maybe five years. 8 

Q. Okay, and what was his position again? 9 

A. Yard jockey. 10 

Q. Okay.  So you were familiar with his work, right? 11 

A. Yes. 12 

Q. Describe him as a worker. 13 

A. Lazy. 14 

Q. Why do you say he was lazy? 15 

A. I caught him on several occasions just slacking off and 16 

ducking work. 17 

Q. And so that’s the work ethic you mentioned earlier? 18 

A. Yes. 19 

Q. Okay.  Was there anything else that leads you to say 20 

he’s lazy? 21 

A. Just his lack of participation with the other guys. 22 

Q. What do you mean by that? 23 

A. When we had situations to where the guys had to work 24 

together to accomplish a mission, he didn’t participate like 25 
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he should have. 1 

Q. Can you give me an example of a mission that everyone 2 

would have to work together to complete? 3 

A. Yes.  When we would have what we call chassis racks come 4 

in.  Those are racks that empty chassis are transported on.  5 

They’re bundled together to ship chassis.  And we would also 6 

get those to where everyone had to work together to get those 7 

offloaded and taken off and secure the equipment back.  8 

Mr. Cuffee would always, he’d disappear. 9 

Q. Did you ever find out where he went? 10 

A. A couple times, restroom, something like that, break 11 

room. 12 

Q. Okay.  Would you say it’s important for the employees 13 

working at the Yard to work as a team? 14 

A. Yes. 15 

Q. Given what -- given your experience as a hiring manager 16 

and your experience with Vernon Cuffee, would you hire Vernon 17 

Cuffee? 18 

A. No. 19 

Q. Darryl Halsey.  You testified earlier that he had 20 

received counseling, and you gave him counseling, for 21 

attendance while you were at ITS; is that correct? 22 

A. Yes. 23 

Q. I believe you mentioned he had a bad attitude as well, 24 

right? 25 
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A. Yes. 1 

Q. How long had you known Darryl when you worked at ITS? 2 

A. Maybe about eight years. 3 

Q. And did he have a nickname? 4 

A. Chop. 5 

Q. Okay.  Does Darryl work for H&M now? 6 

A. Yes. 7 

Q. Okay.  What was your experience with Darryl while he 8 

worked at ITS as a worker? 9 

A.   Actually -- . 10 

Q. Hold on. 11 

 MR. FITZGERALD:  Did the Judge drop off?  Okay.  I 12 

apologize. 13 

 MR. FITZGERALD:  All right.  I saw something move.  I 14 

guess we should go off the record. 15 

(Off the record from 11:35 a.m. until 11:39 a.m.) 16 

 JUDGE STECKLER:  Okay.  So we will be back on the 17 

record. 18 

 MR. FITZGERALD:  Okay, thank you. 19 

 JUDGE STECKLER:  Thank you.  We should note that I had 20 

froze up for a couple of minutes there, and we are back on 21 

the record now.   22 

Mr. Fitzgerald, the last thing I heard was that 23 

Mr. Barrow knew Vernon Cuffee for five years, and he was 24 

late.  And then you had asked a question that Mr. Barrow 25 
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started to answer. 1 

Q. BY MR. FITZGERALD:  I believe the question then, for 2 

Your Honor’s benefit, was please provide examples of how you 3 

knew he was lazy, Mr. Barrow. 4 

A. That would be situations to where he would duck off from 5 

work, hide out in the bathroom or the break room. 6 

Q. Okay, and what projects were you working on when you 7 

found him to do that? 8 

A. Chassis rack -- chassis racks, when we have to work as a 9 

team to unload and secure those, he would also disappear from 10 

those tasks. 11 

Q. Okay, and would you say that it’s important, both on 12 

that duty, or that task, but also on other duties for the 13 

Yard to work together as a team? 14 

A. Yes. 15 

Q.  And that’s important to smooth operations? 16 

A. Yes. 17 

Q. Okay.  Based on your knowledge of Mr. Cuffee as a worker 18 

and your experience as a hiring manager, would you hire 19 

Mr. Cuffee? 20 

A. No. 21 

Q. Okay.  I’ll move to Darryl Halsey.  You had previously 22 

testified that Mr. Halsey had some attendance issues which 23 

you addressed while you were working at ITS as an operations 24 

manager.  And that you also had some attitude issues with 25 
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Mr. Halsey.  How long had you known Mr. Halsey? 1 

A. Maybe about eight years. 2 

Q. Did he have a nickname? 3 

A. Chop. 4 

Q. All right, and is he currently working for H&M? 5 

A. Yes. 6 

Q. Okay.  How would you -- and what was his -- what was his 7 

position with ITS? 8 

A. Crane operator. 9 

Q. Okay.  What was your -- while at ITS, what was your 10 

opinion -- or, excuse me.  Describe Mr. Halsey as a worker. 11 

A. While at ITS, he actually -- he actually is a 12 

knowledgeable and good crane operator.  My issues were just 13 

with his attendance and attitude. 14 

Q. Okay.  Based on your experience with him at ITS, what 15 

led to Mr. Halsey being rehired with H&M? 16 

A. He came to me and told me that he wanted to come work 17 

back at the ramp.  And I told him that we would have to sit 18 

down and have a conversation going forward.  So there were 19 

some issues that I needed to address, and I needed to know if 20 

he would be good with those issues before we went any 21 

further.   22 

Q. Okay.  Did you -- were you the hiring manager for 23 

Mr. Halsey? 24 

A. Yes. 25 
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Q. Okay.  Did you have that conversation with Mr. Halsey? 1 

A. Yes. 2 

Q. Approximately when did you have that conversation? 3 

A. About a week before he applied. 4 

Q. Okay.  What did you say to him in that meeting? 5 

A. I told him that the main condition with me hiring him 6 

back would be that we would have to see eye-to-eye on 7 

everything.  We couldn’t have any of the issues with 8 

tardiness or the attitude.   9 

And the attitude was the main thing with me, because 10 

those -- that was the one thing that affected me the most.  11 

So that was my biggest concern. 12 

Q. Okay.  What did Mr. Halsey say to you when you told him 13 

these things? 14 

A. He said that he had changed, and he understood where I 15 

was coming from, and he was good with it. 16 

Q. Okay.  Did he say what he had done to change? 17 

A. He just said he worked on his attitude. 18 

Q. Okay.  Since he returned to H&M, have you experienced a 19 

change in his attitude? 20 

A. Yes. 21 

Q. Okay.  Would you say he’s easier to deal with? 22 

A. Yes. 23 

Q. Is he more respectful? 24 

A. Yes. 25 
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Q. Okay.  Have you had issues with his attendance or 1 

tardiness while at H&M? 2 

A. Small issues, but nothing major. 3 

Q. Okay.  So was that different than your experience with 4 

him at ITS? 5 

A. Yes. 6 

Q. Okay.  Did you hire him based on his assertion that he 7 

had changed and fixed his behavior? 8 

A. Yes. 9 

Q. Okay.  Would you have hired him if he didn’t tell you 10 

that? 11 

A. No. 12 

Q. Rayeon Jordan Hicks, do you recall him? 13 

A. Yes. 14 

Q. Did he work with you at ITS? 15 

A. Yes, he was a trailer maintenance -- he worked in 16 

trailer maintenance. 17 

Q. So he was in maintenance though, to be clear? 18 

A. Yes. 19 

Q. You previously testified that you didn’t have specific 20 

understanding of what -- the work performance of maintenance 21 

folks, right? 22 

A. Right. 23 

Q. Okay.  So you wouldn’t -- would you be able to describe 24 

him as a worker? 25 
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A. Yes, I would. 1 

Q. Okay. 2 

A. He was lazy also. 3 

Q. Okay.  How do you know that? 4 

A. Just because I had to sit in with Anthony one time when 5 

he disciplined Mr. Jordan.  He asked me to sit in with him. 6 

Q. Okay.  What was that discipline about? 7 

A. Mr. Jordan, on several occasions, he was caught sleeping 8 

in the break room, when in fact, he should have had still 9 

been working because he was still on the clock. 10 

Q. Do you recall approximately when this occurred? 11 

A. No, I can’t remember that. 12 

Q. Okay.  Is that the only reason why you have an 13 

understanding of his laziness? 14 

A. Yes. 15 

Q. Okay.  It wasn’t because you oversaw him, it was because 16 

you sat in on a -- sat in on a disciplinary meeting? 17 

A. Yes. 18 

Q. Okay.  Based on your understanding of his work ethic and 19 

the issues that you were aware of, would you have hired 20 

Mr. Jordan? 21 

A. No. 22 

 JUDGE STECKLER:  How long ago did this incident happen, 23 

Mr. Barrow? 24 

 THE WITNESS:  I think that was like in the last year 25 
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that ITS was here.  So I would say that had to be around 1 

2019. 2 

 JUDGE STECKLER:  You may continue, Mr. Fitzgerald. 3 

Q. BY MR. FITZGERALD:  Mark Keating.  Are you aware of who 4 

Mark Keating is? 5 

A. Yes. 6 

Q. Was he employed by ITS? 7 

A. Yes, he was. 8 

Q. What was his position? 9 

A. Yard jockey driver. 10 

Q. How long had you known Mr. Keating? 11 

A. Maybe about 15 years. 12 

Q. Okay.  Describe him as a worker. 13 

A. Actually a good worker. 14 

Q. Did you ever have any issues with Mr. Keating? 15 

A. Not myself personally. 16 

Q. Did anyone else that you’re aware of? 17 

A. Anthony had several situations with him. 18 

Q. How do you know that? 19 

A. I was in the break room one time. 20 

Q. What did you see in the break room? 21 

A. Anthony -- excuse me -- Anthony was asking him 22 

something.  I can’t remember specifically what it was about.  23 

I know it was work related, though.  And he pretty much said 24 

a derogatory statement to Anthony. 25 
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Q. What was that derogatory statement? 1 

A. He called him a broke B. 2 

Q. Could you actually -- 3 

 JUDGE STECKLER:  B, is B a bitch? 4 

 THE WITNESS:  D. 5 

 JUDGE STECKLER:  Oh, D. 6 

 THE WITNESS:  Yes. 7 

 JUDGE STECKLER:  What’s a D? 8 

 THE WITNESS:  Dick. 9 

 JUDGE STECKLER:  Oh.  -- . 10 

 THE WITNESS:  Yes. 11 

 JUDGE STECKLER:  Okay. 12 

Q. BY MR. FITZGERALD:  You can use the colorful terms, 13 

Mr. Barrow. 14 

A. Okay.  Just want to make sure. 15 

Q. I appreciate it, thank you.  And you said there was -- I 16 

believe you said there was multiple times where you -- was 17 

that the only experience you had where you saw an 18 

interaction, or a disrespectful interaction, between Tony and 19 

Mr. Keating? 20 

A. Yes, that’s the one time that I saw it personally, yes. 21 

Q. Okay.  Did Tony ever tell you about other instances? 22 

A. I heard from other workers of situations that happened 23 

in the break room between the two. 24 

Q. Okay.  That was just rumors? 25 
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A. Yes. 1 

Q. Okay.  Based on your experience as a hiring manager and 2 

your knowledge of Mr. Keating, would you hire Mr. Keating? 3 

A. Myself?  I would. 4 

Q. Okay.  Mr. Lucas, you testified earlier that he had 5 

attendance issues while he was at ITS, and -- well, I think 6 

that’s it.  How long had you known Mr. Lucas? 7 

A. Maybe about 12 years. 8 

Q. Okay, and what was his position at ITS? 9 

A. He was also a jockey driver. 10 

Q. Okay.  Describe him as a worker. 11 

A. He was a average worker.  He was average. 12 

Q. What makes you say he was -- 13 

 MR. FITZGERALD:  I believe we lost the Judge the again. 14 

 COURT REPORTER:  We’ve lost the Judge again. 15 

 MR. FITZGERALD:  Can we go off the record? 16 

(Off the record from 11:49 a.m. until 11:52 a.m) 17 

 JUDGE STECKLER:  Back on the record, please.  Okay, 18 

apologies again for my computer knocking us off.  19 

Mr. Fitzgerald, you may continue. 20 

 MR. FITZGERALD:  Thank you, Your Honor.   21 

Q. BY MR. FITZGERALD:  For the Judge’s benefit, I asked in 22 

your experience as a hiring manager, Mr. Barrow, and your 23 

experience with Mr. Keating as a worker, would you hire 24 

Mr. Keating? 25 
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A. Yes. 1 

Q. Okay, and then I turned to Mr. Lucas, that you had 2 

previously testified about his attendance issues at ITS.  And 3 

how long had you known Mr. Lucas? 4 

A. About 12 years. 5 

Q. Okay, and what was his position at ITS? 6 

A. Jockey driver. 7 

Q. Describe Mr. Lucas as a worker. 8 

A. I would say he was a average worker. 9 

Q. Why do you say he was average? 10 

A. Because he would come in and do just what was expected, 11 

nothing extra. 12 

Q. Okay.  Can you give us some examples of that? 13 

A. I guess when I would ask guys to stay later to help do a 14 

little extra, like, yard maintenance, or just something that 15 

wasn’t attributed to the daily operations stuff, just 16 

anything extra.  He never, never volunteered or anything like 17 

that. 18 

Q. Given your experience with his attendance issues and 19 

your understanding of his work, would you hire -- and your 20 

experience as a hiring manager, would you hire Mr. Lucas? 21 

A. No. 22 

Q. Okay.  Michael McManus.  Are you familiar with Michael 23 

McManus? 24 

A. Yes. 25 
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Q. Was he employed by ITS? 1 

A. Yes. 2 

Q. What was his position? 3 

A. He worked at the trailer maintenance shop. 4 

Q. Okay.  Did you have any specific experience with 5 

Mr. McManus as a worker? 6 

A. Yes, I worked with Mike for a long time in other 7 

positions. 8 

Q. Okay.  Do you have any experience with him overseeing 9 

his work as a manager? 10 

A. Yes. 11 

Q. You did? 12 

A. Yes. 13 

Q. When did you oversee his work? 14 

A. That would be when he was with Caliber. 15 

Q. Okay.  What was he doing when you oversaw his work at 16 

Caliber? 17 

A. He was a groundsman. 18 

Q. Okay.  Did you oversee his work when he was a 19 

maintenance employee at ITS? 20 

A. No. 21 

Q. Okay.  Whose job was that? 22 

A. That was Anthony’s. 23 

Q. Okay.  So you wouldn’t have an opinion of him as a 24 

maintenance worker at ITS, would you? 25 
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A. No. 1 

Q. Okay.  Did you have an opportunity to sit in any 2 

disciplinary meetings with Mr. McManus? 3 

A. No, sir. 4 

Q. Are you aware of any -- if any occurred? 5 

A. No, sir. 6 

Q. Okay.  Do you have any opinion as a hiring manager -- do 7 

you have any opinion about hiring Mr. McManus? 8 

 MS. DUVALL:  Objection.  He just testified that he 9 

doesn’t have any opinion of him as a maintenance worker, and 10 

he wasn’t aware of any discipline.  He never oversaw his work 11 

for ITS.  I think there’s a lack of foundation here for this 12 

opinion at this point. 13 

 MR. FITZGERALD:  I’ll withdraw the question. 14 

 JUDGE SPECKLER:  No, wait a minute. 15 

 MR. FITZGERALD:  Oh, okay. 16 

 JUDGE STECKLER:  Mr. Barrow, did you interact with 17 

Mr. McManus at all in the break room? 18 

 THE WITNESS:  Yes, ma’am. 19 

 JUDGE STECKLER:  Did you ever discuss work with him? 20 

 THE WITNESS:  No.  No, ma’am. 21 

 JUDGE STECKLER:  Did Mr. Lee ever discuss Mr. McManus’s 22 

work with you? 23 

 THE WITNESS:  Not with me, no, ma’am. 24 

 JUDGE STECKLER:  So would it be -- so had there been a 25 
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problem, would Mr. Lee have had an opportunity to discuss 1 

that with you? 2 

 THE WITNESS:  Could you repeat that?  I’m sorry. 3 

 JUDGE STECKLER:  Would Mr. Lee have discussed any 4 

problems with Mr. McManus with you? 5 

 THE WITNESS:  I would say if they were severe enough.  6 

I’m confident that he may have brought it to my attention, 7 

yes, ma’am.  8 

 JUDGE STECKLER:  In the period of Fall 2018, did Mr. Lee 9 

discuss with you Mr. McManus’s role in unionization? 10 

 THE WITNESS:  No, ma’am. 11 

 JUDGE STECKLER:  You may continue, Mr. Fitzgerald. 12 

 MR. FITZGERALD:  Okay, thank you. 13 

Q: BY MR. FITZGERALD:  Ernest Pierre Perry.  Are you aware 14 

of who Mr. Perry is? 15 

A. Yes. 16 

Q. Did Mr. Perry work at ITS? 17 

A. Yes, he worked at ITS as a groundsman. 18 

Q. How long had -- how long had Mr. Perry worked for ITS? 19 

A. I had only known him for maybe a year. 20 

Q. Okay.  Did you have an ability to form an opinion of his 21 

work during that time? 22 

A. He was a pretty solid worker, showed up on time and did 23 

what he was asked. 24 

Q. Okay.  Did you have any -- did you have any 25 
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conversations with Mr. Lee about Mr. Perry? 1 

A. No, sir. 2 

Q. Okay.  Given your experience with Mr. Perry, would you 3 

have hired him? 4 

A. Yes. 5 

Q. Okay.  Mr. Smith, you mentioned earlier that he abused 6 

equipment.  Do you recall saying that? 7 

A. Yes. 8 

Q. That’s Earl Smith.  I should clarify. 9 

A. Yes. 10 

Q. What did you mean when you said he abused equipment? 11 

A. Mr. Smith had a way with equipment that would just drive 12 

the maintenance guys crazy.  It was always a issue with him 13 

breaking something on his truck. 14 

Q. Can you give us some examples of the things that he 15 

would break on his truck? 16 

A. The man broke a rear end on a brand new truck a couple 17 

of times.  18 

Q. How does one break a rear end on a truck?  Do you know? 19 

A. It could be a couple things, but with that, with that 20 

situation, as it was described to be is it was I guess what 21 

they call driving with two feet; one foot on the gas, one 22 

foot on the break at all times. 23 

Q. How does -- do you know how that results in a break in 24 

the back of a truck? 25 
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A. Yes.  Well if you’re going at a high rate of speed in 1 

one direction, and you don’t come to a complete stop before 2 

you shift the transmission, it causes stress on the drive 3 

shaft transmission and rear end. 4 

Q. Okay.  So are those the things that -- 5 

 JUDGE STECKLER:  -- . 6 

 MR. FITZGERALD:  Excuse me. 7 

 JUDGE STECKLER:  I’m sorry, Mr. Fitzgerald.  Mr. Barrow, 8 

are we talking about a manual shift? 9 

 THE WITNESS:  No, ma’am, automatic. 10 

 JUDGE STECKLER:  Automatic.  Could this -- by breaking 11 

the back, are we talking about the bumper, or are we talking 12 

about the suspension?  What parts were broken? 13 

 THE WITNESS:  The whole rear axle. 14 

 JUDGE STECKLER:  So the rear axle actually broke -- 15 

 THE WITNESS:  Yes. 16 

 JUDGE STECKLER:  -- or it was out of alignment? 17 

 THE WITNESS:  The gears that are in the differential, 18 

were actually sheared off. 19 

 JUDGE STECKLER:  Okay.  You may continue, 20 

Mr. Fitzgerald.  I have to get some -- . 21 

Q. BY MR. FITZGERALD:  How many times did that happen? 22 

A. Twice. 23 

Q. Okay.  Do you know how expensive -- do you have to 24 

replace a truck when that happens? 25 
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A. You have to replace the differential.  I’m not sure 1 

exactly how that works.  I don’t know if we replaced the 2 

gears within the differential, or if we had to buy a totally 3 

new differential, because I wasn’t overseeing the shop. 4 

Q. Is it significant when a truck breaks down like that to 5 

the operations of a yard? 6 

A. Yes. 7 

Q. And how does that impact the Yard? 8 

A. It takes a truck out of service for at least four or 9 

five days with a repair that major, let alone the cost of 10 

that unnecessary repair. 11 

Q. Can you estimate approximately when these breakdowns 12 

occurred? 13 

A. Let’s see.  I know the first one was probably within a 14 

year’s time that ITS came.  And the second one maybe about a 15 

year and a half to two years. 16 

Q. Okay.  Were there other issues that -- abuse of 17 

equipment issues that Mr. Smith had while at ITS? 18 

A. I guess you would say it’s circumstantial, because it 19 

was just, it was just chatter from the maintenance guys that 20 

actually had to repair that stuff. 21 

Q. Okay.  Given what you know of Mr. Smith and his work and 22 

your experience as a hiring manager, would you hire 23 

Mr. Smith? 24 

A. No, sir. 25 
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Q. Carlos Jones.  Are you aware of who Carlos Jones is? 1 

A. Yes. 2 

Q. Did he work at ITS? 3 

A. Yes. 4 

Q. What was his position at ITS? 5 

A. He was crane operator and jockey driver. 6 

Q. Okay.  How long had you known Mr. Jones? 7 

A. About 20 years. 8 

Q. Okay.  Did he work at the Norfolk Yard that entire time? 9 

A. He left on several occasions, but he came back.  So it 10 

was like on and off with him. 11 

Q. Is that on and off disruptive to terminal operations? 12 

A. Very much so. 13 

Q. How is it disruptive? 14 

A. Being one of our senior guys, we would rely on him to 15 

oversee some of the more less-experienced guys.  And he also 16 

was a trainer as far as when we would bring new guys in to 17 

drive the hustlers or to learn the crane, we would actually 18 

use him for those things. 19 

Q. Can you estimate how many times he came and went from 20 

employment at the Norfolk Yard? 21 

A. I want to say twice with Caliber, twice -- two or three 22 

times with Caliber, and I hired him with H&M actually, and he 23 

left again. 24 

Q. Okay.  What led to you hiring Mr. Jones at H&M? 25 
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A. He called me and told me that he didn’t have employment 1 

at the time, and he wanted to come back. 2 

Q. Did you have any discussions with him about it? 3 

A. Yes. 4 

Q. What were those discussions? 5 

A. Just I told him that I needed someone that was going to 6 

be steady if I was going to hire him and go through the 7 

process of just hiring him and using all the facilities that 8 

we use to get people on.  I didn’t want him to come on for a 9 

short period of time and then leave again, because I would be 10 

right back in the same boat? 11 

Q. What did he say when you told him that? 12 

A. He said he would stick with me. 13 

Q. Okay.  Did you hire him -- 14 

 JUDGE STECKLER:   -- I’m sorry.  Go ahead.  No, go 15 

ahead, Mr. Fitzgerald.  I’ll hold my question. 16 

Q. BY MR. FITZGERALD:  Did you hire him because of his 17 

representation that he would stick with you? 18 

A. Yes. 19 

Q. Would you have hired him if he didn’t give you that 20 

representation? 21 

A. I don’t think so. 22 

Q. Okay.   23 

MR. FITZGERALD:  Your Honor, did you have a question? 24 

 JUDGE STECKLER:  Yes.  Mr. Barrow, about how long did he 25 
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stay when he came back to H&M? 1 

 THE WITNESS:  About eight months. 2 

 JUDGE STECKLER:  And in that eight months, he was still 3 

a good worker? 4 

 THE WITNESS:  Yes, ma’am. 5 

 JUDGE STECKLER:  Did he give you any reasons for leaving 6 

the last time? 7 

 THE WITNESS:  He said he found something better. 8 

 JUDGE STECKLER:  Okay.  If he tries to come back -- 9 

well, that’s speculative.  Never mind.  Go ahead, 10 

Mr. Fitzgerald. 11 

 MR. FITZGERALD:  Okay. 12 

Q. BY MR. FITZGERALD:  Ron Spencer.  Do you know who Ron 13 

Spencer is? 14 

A. Yes. 15 

Q. Was he employed by ITS? 16 

A. Yes. 17 

Q. Okay.  How long had you known Mr. Spencer? 18 

A. Three years. 19 

Q. Okay.  What was his position? 20 

A. Gate clerk. 21 

Q. Okay, and you oversaw him as a gate clerk, right? 22 

A. Yes. 23 

Q. Describe him as a worker. 24 

A. He was actually a good worker. 25 
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Q. Okay.  Did he do anything else besides gate clerk? 1 

A. He would help out in the Yard with groundsman duties. 2 

Q. Okay.  Based on -- did you know if he had any issues 3 

with Mr. Lee? 4 

A. Heard they got in a shouting match once, but that was 5 

just what I heard.  I wasn’t there to witness that. 6 

Q. Okay.  When did you hear that? 7 

A. Maybe about a year before -- about a year before H&M 8 

came. 9 

Q. Okay.  Who told you that? 10 

A. Break room chatter. 11 

Q. Okay.  Based on your understanding of Mr. Spencer and 12 

your experience as hiring manager, would you have hired him? 13 

A. Yes. 14 

Q. Okay.  I want to -- you had been -- I want to switch 15 

gears a bit and talk about the transitions between employers 16 

in the Yard.  You’ve been employed at the Yard for a number 17 

of years and experienced a number of changeovers, is that 18 

right? 19 

A. Yes. 20 

Q. Okay, and what was the first changeover from -- or 21 

change between operators that you experienced? 22 

A. That would be the changeover from TVM to Caliber. 23 

Q. Okay.  Describe what you recall from that process. 24 

A. Caliber, they were pretty much a small company that 25 
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didn’t -- that didn’t have any other intermodal ramps.  They 1 

were some other entity, and I’m not really sure.  But when 2 

they came on, they just kept everything in place the way it 3 

was. 4 

Q. Okay.  What was -- did you -- did you interview for that 5 

job? 6 

A. Yes. 7 

Q. Okay.  Did you experience any change, any disruption in 8 

employment, when you went from TVM to Caliber? 9 

A. No, sir. 10 

Q. Okay.  Can you recall approximately when that happened? 11 

A. That would have been around -- that might have been 12 

around ’03, ’04. 13 

Q. Okay.  Did you experience another changeover in 14 

operators at the terminal while you worked at the Yard? 15 

A. Yes. 16 

Q. What was the next one that you experienced? 17 

A. The next one was from Caliber to ITS. 18 

Q. Okay.  Can you describe your experience in the 19 

changeover from Caliber to ITS? 20 

A. That changeover was totally different.  ITS, being a 21 

larger company that had a lot of interest in intermodal, they 22 

pretty much came in with a crew to assist in the changeover, 23 

so that nothing actually stopped while we were interviewing 24 

and stuff like that, for our positions that we applied for 25 
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for that company. 1 

Q. Okay.  Do you recall whether you experienced disruption 2 

in employment between Caliber and ITS? 3 

A. Yes. 4 

Q. Okay, so you did not -- you missed -- you missed some 5 

work between Caliber and ITS? 6 

A. Not myself, personally, no, sir. 7 

Q. Okay.  Did other individuals? 8 

A. Yeah, well, I did miss some work also, because we had to 9 

actually apply for those positions and be interviewed.  So it 10 

was actually a couple days.  I believe it was a couple days 11 

to get that done and sorted out. 12 

Q. So there was a disruption?  Did anyone not come over 13 

from Caliber to ITS that you can recall? 14 

A. Yes, there was a handful of people that didn’t. 15 

Q. Okay.  Do you know what roles they -- do you know who 16 

those people were? 17 

A. We had one gate clerk, Angela Seymore, she didn’t -- no 18 

she didn’t come over.  One mechanic, the lead mechanic, -- 19 

Williams, he didn’t come over.  I believe there were a couple 20 

of guys out in the Yard, also, that didn’t make it over for 21 

whatever reason I’m not aware of. 22 

Q. Do you know if those individuals applied for work at 23 

ITS? 24 

A. Yes, everyone applied. 25 
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Q. Okay.  So it’s fair to say that the entire crew from 1 

Caliber didn’t come over to ITS, right? 2 

A. Right. 3 

Q. Okay.  Did ITS run a smaller yard than Caliber? 4 

A. (No audible response.) 5 

Q. Let me strike that.  Did they employ less people on the 6 

team at the Yard?  Did ITS employ less people on the team at 7 

the Yard than Caliber? 8 

A. Yes. 9 

Q. Okay.  Can you estimate how much smaller that yard 10 

became between -- in number of people, between Caliber and 11 

ITS? 12 

A. I would say all in total, maybe about five, about five. 13 

Q. Okay.  Were there any changes in shift times between 14 

Caliber and ITS at that time, do you recall? 15 

A. Was Caliber already down?  I think the shift change had 16 

already happened. 17 

Q. Okay.  So there wasn’t a change in hours, it was just 18 

a -- ITS ran a thinner crew? 19 

A. Right. 20 

Q. Okay.  You said ITS brought in a travel team, is that 21 

right? 22 

A. Yes. 23 

Q. Who were those travel team, or who was that travel team? 24 

A. All I know is they were out of Chicago. 25 
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Q. Okay, and what did the ITS -- how long did ITS bring in 1 

a travel team at the Norfolk Yard? 2 

A. I believe it was about two weeks. 3 

Q. What did that team do? 4 

A. The same thing that we do on a normal basis, just work 5 

the Yard.  We had a couple guys that were running cranes, a 6 

few guys that were yard jockeys, and a couple guys that were 7 

groundsmen. 8 

Q. Okay.  I think you said they were there to make sure 9 

that the terminal was operational on day one, is that right? 10 

A. Yes. 11 

Q. Did they help train any individuals? 12 

A. Yes, sir. 13 

Q. What did they do for training? 14 

A. I’m not exactly sure.  I know we had guys like doing 15 

ride-alongs with the experience hustler drivers, so they 16 

could get an idea of what they would be doing and how to 17 

process, actually, -- . 18 

Q. Did ITS have different expectations on how that process 19 

would unfold daily than Caliber? 20 

A. Yes, ITS came in with their own game plan. 21 

Q. Okay.  Were you trained when you came over to ITS? 22 

A. Yes. 23 

Q. What was your training?  What did your training consist 24 

of? 25 
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A. My training more computer-based as far as modules. 1 

Q. Okay.  How long did your training last? 2 

A. Two days. 3 

Q. Okay, and were you trained by one of those -- an out-of-4 

town employee from ITS? 5 

A. No, sir. 6 

Q. Who trained you? 7 

A. It was all on a computer. 8 

Q. Okay.  So was it self-training at a computer -- at a 9 

desk? 10 

A. Yes. 11 

Q. Okay, and at that time, were you already operations 12 

manager at the Yard? 13 

A. Yes. 14 

Q. And you were hired by ITS to be an operations manager? 15 

A. Yes, sir. 16 

Q. Was that your title? 17 

A. Yes. 18 

Q. Okay, and you testified earlier, and there’s some 19 

questions about an organizational campaign, and you testified 20 

that you were aware that at one point, there was a campaign 21 

for union organization with employees -- between employees in 22 

the International Longshoreman’s Association.  Do you recall 23 

that testimony? 24 

A. Yes. 25 
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Q. Okay.  At what point -- do you recall at what point you 1 

learned that ITS employees were interested in unionizing? 2 

A. I learned -- I don’t know if I learned exactly when 3 

Anthony learned, but Anthony brought it to my attention 4 

around October. 5 

Q. And what did Anthony say? 6 

A. He asked me did I know anything about the guys 7 

organizing to bring a union in the Yard. 8 

Q. And what was your response? 9 

A. My response was like no. 10 

Q. What did Mr. Lee say at that point? 11 

A. He just started to explain what was about to happen in 12 

the process and what we would be facing as managers. 13 

Q. What did Mr. Lee say that you’d be facing as managers? 14 

A. The possibility of not being employed. 15 

Q. Were you afraid that you might lose your job? 16 

A. Certainly. 17 

Q. Okay.  What did -- what did Mr. Less say about the 18 

process that you might lose your job? 19 

A. He just said that guys could vote a union in, and they 20 

would be guaranteed work under their union contract, but as 21 

managers, we would have to -- I think he said we would have 22 

to apply.  I don’t really remember the details, but it was 23 

something like we weren’t guaranteed to have a job. 24 

Q. Based on that conversation, did you have an 25 
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understanding of whether or not Mr. Lee was afraid that he 1 

might lose his job? 2 

A. I could say he was afraid also. 3 

Q. Okay.  Did he tell you that on more than one occasion? 4 

A. I don’t think -- no, he didn’t say much about it to me 5 

after that, it was just more so of -- no, he didn’t. 6 

 JUDGE STECKLER:  Mr. Barrow, when you had this 7 

conversation, what was Mr. Lee’s demeanor like? 8 

 THE WITNESS:  Sad. 9 

 JUDGE STECKLER:  Did he appear agitated in any way? 10 

 THE WITNESS:  No, it was more so just sad. 11 

 JUDGE STECKLER:  Did he say anything to you during that 12 

period that he was upset that they did this behind his back? 13 

 THE WITNESS:  No, he never said those words to me. 14 

 JUDGE STECKLER:  Mr. Fitzgerald, you may continue. 15 

Q. BY MR. FITZGERALD:  Okay, I thought that’s what you 16 

meant.  Okay.  Do you recall whether or not there were any 17 

meetings between ITS representatives and employees during the 18 

time of the union campaign? 19 

A. I remember one instance, one of the ITS execs came down 20 

to speak with the guys. 21 

Q. Did you participate in that meeting? 22 

A. No, sir. 23 

Q. Okay.  Did you have any involvement in the campaign? 24 

A. No, sir. 25 
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Q. Okay.  Do you recall Mr. Lee ever saying that -- what 1 

might happen with ITS if -- 2 

 MS. DUVALL:  Objection.  This is leading. 3 

 MR. FITZGERALD:  Okay. 4 

 MS. DUVALL:  Your Honor -- 5 

 MR. FITZGERALD:  I’ll rephrase. 6 

 JUDGE STECKLER:  -- .  Please rephrase. 7 

 MR. FITZGERALD:  Yes. 8 

 JUDGE STECKLER:  Reading my mind now, too? 9 

 MR. FITZGERALD:  One of many talents. 10 

 JUDGE STECKLER:  Okay. 11 

Q. BY MR. FITZGERALD:  At any point in time did you discuss 12 

with Mr. Lee whether ITS could pull out of the terminal? 13 

A. I asked him if that was a possibility. 14 

Q. What did you say specifically? 15 

A. I asked him what would happen if this thing didn’t go 16 

right?  Would ITS stay or would they leave? 17 

Q. What did Mr. Lee say? 18 

A. He said it’s a possibility that they could leave. 19 

Q. What was your response? 20 

A. Just pretty much hung my head down, kind of like shook 21 

my head. 22 

Q. Okay.  If ITS pulled out, pulled out of the terminal, 23 

did you expect to be able to continue your employment? 24 

A. I knew it would be a possibility that I could apply for 25 
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whoever the next contractor would be. 1 

Q. But you didn’t assume that you would continue to have a 2 

job, did you? 3 

A. Oh, this was all new territory for me, so I wasn’t sure. 4 

Q. Okay.  Why didn’t you believe you’d continue to have a 5 

job? 6 

A. I’ve never been through that process before, so I just 7 

wasn’t sure. 8 

Q. Okay.  You mean, when you say the process, do you mean 9 

the union process? 10 

A. Right, and with the company pulling out, I had never 11 

experienced that before. 12 

 JUDGE STECKLER:  Mr. Barrow, when you said if this 13 

didn’t go right, what did you mean? 14 

 THE WITNESS:  Well, as far as when he asked me about the 15 

ITS pulling out, and I was saying if they thing didn’t go 16 

right, and ITS pulled out. 17 

 JUDGE STECKLER:  But -- ITS pull -- what would make it 18 

not go right? 19 

 THE WITNESS:  Well, I mean from my standpoint, not 20 

having a job is not going right for me. 21 

 JUDGE STECKLER:  Okay, but what would make ITS pull out 22 

then, in your opinion? 23 

 THE WITNESS:  (No audible response.) 24 

 JUDGE STECKLER:  Are you -- are you trying to say if the 25 
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union came in, ITS was going to leave?  Is that my 1 

understanding? 2 

 THE WITNESS:  No, I’m not saying that, because I had no 3 

idea of how it was going to work out. 4 

 JUDGE STECKLER:  Okay, but you thought things weren’t -- 5 

if -- then what would make things not right? 6 

 THE WITNESS:  Well, for me, Your Honor, like I said, I 7 

never went through a situation like that before, so I had no 8 

idea of how this thing was going to play out.  And with them 9 

bringing a union in, I didn’t know if I was going to have a 10 

job or not. 11 

 JUDGE STECKLER:  Okay.  When you were -- when you -- 12 

when you went from Caliber to ITS, did you think that you 13 

might lose your job since you had to go through the 14 

application process? 15 

 THE WITNESS:  Yes, ma’am.  It’s always a -- yes, it’s 16 

always a chance that you won’t get hired. 17 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, you may 18 

continue. 19 

 MR. FITZGERALD:  Okay.  Mr. Morrisey, may I ask you to 20 

pull up GC Exhibit 7, please? 21 

 MR. MORRISEY:  Yes, just a moment. 22 

 MR. FITZGERALD:  Thank you. 23 

 MR. MORRISEY:  Okay. 24 

 MR. FITZGERALD:  Okay.  Would you please scroll to the 25 
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second page? 1 

 JUDGE STECKLER:  I’ve got to go off the record for just 2 

a moment if you don’t mind.  It’ll be just two seconds. 3 

 MR. FITZGERALD:  Not at all. 4 

(Off the record from 12:23 p.m. to 12:24 p.m.) 5 

 JUDGE STECKLER:  Yeah, we can be back on the record.  6 

Okay, Mr. Fitzgerald, you can continue.  I apologize again 7 

for the interruption. 8 

 MR. FITZGERALD:  Thank you, Your Honor. 9 

Q. BY MR. FITZGERALD:  Mr. Barrow, have you ever seen this 10 

document before? 11 

A. No, sir. 12 

 MR. FITZGERALD:  I’m going to ask, this is part of GC 13 

Exhibit 7, the second page.  I’m going to ask, Mr. Morrisey, 14 

would you scroll down to the bottom, just so I can identify 15 

it for the record.  Okay.  This is GC Exhibit -- 16 

 MR. MORRISEY:  Sorry about that. 17 

 MR. FITZGERALD:  It’s okay. 18 

 MR. MORRISEY:  I clicked the wrong, the wrong arrow. 19 

 MR. FITZGERALD:  It’s GC Exhibit 7, page -- GC Exhibit 20 

Page 61.  Okay.  Mr. Morrisey, would you please scroll to the 21 

top of this list. 22 

Q. BY MR. FITZGERALD:  Mr. Barrow, I know you testified 23 

you’ve not seen this document before, but do you recognize -- 24 

we’ve talked about Michelle Clark.  Do you recognize that 25 
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name? 1 

A. Yes. 2 

Q. Okay, and she worked at ITS, right? 3 

A. Yes. 4 

Q. Okay, and Jermaine Collins, do you recognize that name? 5 

A. Yes. 6 

Q. Did he -- and he worked at ITS? 7 

A. Yes. 8 

Q. Okay, and you’ll see on this sheet, on the fourth 9 

column, it says his job title was lift equipment mechanic, do 10 

you see that? 11 

A. Yes. 12 

Q. Was he a lift equipment mechanic with ITS? 13 

A. I think it was more so like a helper. 14 

Q. Okay.  Did he -- is he employed by H&M? 15 

A. Yes. 16 

Q. Okay.  Do you recall when he got employed -- when he 17 

was -- when he was hired by H&M? 18 

A. It may have been like a month after the changeover, a 19 

month or two after the changeover.  I’m not 100 percent on 20 

that. 21 

Q. Okay, and we discussed Vernon Cuffee earlier.  He was 22 

employed by ITS, right? 23 

A. Yes. 24 

Q. And then the next name on this list is Davian or Davian 25 
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Davis, do you see that? 1 

A. Yes, I see it. 2 

Q. Did you work with Davian Davis at ITS? 3 

A. He -- yes, he worked in the trailer shop. 4 

Q. Okay.  Was he employed by ITS until the very end of ITS 5 

working at the Yard? 6 

A. No, he left prior. 7 

Q. Okay, and you testified earlier about Darryl Halsey.  8 

Marcus Hunter is the next name below Mr. Halsey.  He worked 9 

at ITS, right? 10 

A. Yes. 11 

Q. Okay.  Does he work at H&M now? 12 

A. Yes. 13 

Q. What’s his position? 14 

A. He’s the lead mechanic for the lift equipment. 15 

Q. Okay.  Do you recall when he got hired by H&M? 16 

A. I want to say it was about a month later also. 17 

Q. Okay.  We talked about the next two names on the list, 18 

three names on the list, are Carlos Jones, Mark Keating, and 19 

Christopher Lucas.  We talked about them.  Then Michael 20 

McManus is below Mr. Lucas.  We talked about his as well, I 21 

believe.  Dontrell (ph.) Mitchell appears below Mr. McManus.  22 

Do you recall who Dontrell Mitchell is? 23 

A. Yes, he was a gate clerk. 24 

Q. And he worked at ITS, right? 25 
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A. Yes. 1 

Q. Okay.  Did he work at ITS all the way until the end of 2 

his employment? 3 

A. Yes, sir. 4 

Q. Excuse me.  That’s a bad question.  Let me rephrase.  5 

Did he until ITS pulled out of the Yard? 6 

A. Yes. 7 

Q. Do you know if he applied at H&M? 8 

A. I’m not sure. 9 

Q. Okay.  The next name on the list is Marshawn Morris.  Do 10 

you see that name? 11 

A. Yes. 12 

Q. Did he -- is that a man? 13 

A. Yes, it is. 14 

Q. Okay, all right.  Did he work at ITS? 15 

A. Yes. 16 

Q. Okay.  Do you know what happened to Mr. Morris?  Did he 17 

work all the way until the end of ITS’s work at the Yard? 18 

A. It was just short of -- he actually moved to Charlotte, 19 

North Carolina. 20 

Q. Okay.  When you say he moved to Charlotte, North 21 

Carolina, do you know whether he transferred? 22 

A. Yes, he did transfer to another ITS yard. 23 

Q. Okay, and then we’ve talked about Ernest Perry, I 24 

believe.  And Mr. Morrisey, you can keep scrolling down.  We 25 



1788 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

talked about Mr. Ricks Jordan, Mr. Smith, and Mr. Spencer.  I 1 

think, and then the last two names on the list are David 2 

Wade.  Did David Wade work with you at ITS? 3 

A. Yes. 4 

Q. Okay.  Was he hired by H&M? 5 

A. Yes. 6 

Q. Do you recall when he was hired by H&M? 7 

A. Think he came on a few days after the transition. 8 

Q. Okay, and then Allen Young is the last name on the list.  9 

Did you work with Mr. Young at ITS? 10 

A. Yes. 11 

Q. Okay, and what was his position at ITS? 12 

A. He was a load planner. 13 

Q. Okay.  Did he do anything else for ITS? 14 

A. Gate clerk. 15 

Q. Okay.  Was he hired by H&M? 16 

A. Yes. 17 

Q. Okay.  Do you recall when he was hired by H&M? 18 

A. I think he was hired the day I was hired. 19 

Q. Okay.  What day were you hired? 20 

A. About two days after the switchover. 21 

Q. Okay.  So you weren’t employed immediately by H&M? 22 

A. No. 23 

Q. Okay.  Do you recall the day of the union -- 24 

 MR. FITZGERALD:  Mr. Morrisey, you can close this 25 
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document. 1 

Q. BY MR. FITZGERALD:  Do you recall the day of the union 2 

election at ITS? 3 

A. I don’t know the specific day, because that was actually 4 

one of my off-days.  So I wasn’t here when everything 5 

happened. 6 

Q. Okay.  So you didn’t come in on that day for the 7 

election, right? 8 

A. No, sir. 9 

Q. Okay.  Did anyone tell you how they voted in the 10 

election? 11 

A. No. 12 

Q. Okay.  Did anyone tell you how they planned to vote in 13 

the election? 14 

A. No. 15 

Q. Okay.  You mentioned that you were hired by H&M, but not 16 

on the first day, right? 17 

A. Right. 18 

Q. How did you learn that you would be hired by H&M? 19 

A. Anthony called me when he found out that we were going 20 

to have a new contractor, and he told me that I pretty much 21 

didn’t have anything to worry about. 22 

Q. What did he say specifically? 23 

A. He said that we got a new company that’s coming in, that 24 

won the bid, and their name is H&M.  And they were going to 25 
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retain him and I as far as management. 1 

Q. When did that conversation occur? 2 

A. That was probably late December. 3 

Q. Okay.  What did you say in response? 4 

A. I just was like thanks.  It was just like a sigh of 5 

relief. 6 

Q. Okay.  Is that because you weren’t sure you’d be 7 

retained? 8 

A. Right. 9 

Q. Did you have to apply at H&M? 10 

A. Yes. 11 

Q. Did you fill out an application? 12 

A. Yes. 13 

Q. Okay.   14 

 MR. FITZGERALD:  Mr. Morrisey, would you pull up 15 

exhibit -- Respondent’s Exhibit Y3 for me, please? 16 

 MR. MORRISEY:  Just a moment. 17 

 MR. FITZGERALD:  Thank you. 18 

 MR. MORRISEY:  Oh, I see. 19 

 MR. FITZGERALD:  Okay.  If you would scroll down to the 20 

end of this exhibit I’d appreciate it. 21 

 MR. MORRISEY:  -- . 22 

 MR. FITZGERALD:  No, all the way down, page 20, please.  23 

And then we’ll work backwards from there.   24 

 MR. MORRISEY:  This it? 25 
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 MR. FITZGERALD:  Yeah, will you -- will you -- I think 1 

it’s probably three or four pages up.  I want to -- the 2 

beginning of an employment application, appears to be an 3 

employment application. 4 

 MR. MORRISEY:  Right here? 5 

 MR. FITZGERALD:  Yes. 6 

Q. BY MR. FITZGERALD:  Mr. Barrow, do you recognize this 7 

document? 8 

A. Yes, sir.   9 

Q. What is it? 10 

A. That’s my application for employment for H&M. 11 

Q. And you completed this on January 23rd? 12 

A. Yes, sir. 13 

Q. Okay.  What did -- do you recall what day H&M took over 14 

operations at the Yard? 15 

A. I want to say it was January 21st (ph.). 16 

Q. Okay, and so you applied on the 23rd.  Tell me about -- 17 

tell me about the day that you applied.  What happened on 18 

that day? 19 

A. I pretty much put the application in, and I’m trying to 20 

think.  I think I talked to Jesse that day.  I think I talked 21 

to Jesse that day about that. 22 

Q. And when you say Jesse, who is Jesse? 23 

A. Jesse DeGroot, he’s my boss for H&M. 24 

Q. And what is Jesse’s roll with H&M? 25 
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A. Jesse’s like the vice president or something like that. 1 

Q. Okay.   2 

 JUDGE STECKLER:  Could you scroll down a little bit, 3 

please, so we can see the bottom there. 4 

 MR. FITZGERALD:  Okay, I apologize, Your Honor. 5 

 JUDGE STECKLER:  Okay, it’s 647. 6 

 MR. FITZGERALD:  Mm-hmm.  And we should probably scroll 7 

all the way down, if you keep going, slowly, so Mr. Barrow 8 

can see.   9 

Q. BY MR. FITZGERALD:  Do you recognize this? 10 

A. Yes. 11 

Q. Is that your handwriting? 12 

A. Yes. 13 

Q. Okay.  You recognize that handwriting, Mr. Barrow, on 14 

that next -- is that yours? 15 

A. Yes. 16 

Q. Okay, and that’s -- we’re looking at page 649 now.   17 

 MR. FITZGERALD:  If you’d keep scrolling, Mr. Morrisey. 18 

Q: BY MR. FITZGERALD:  And do you see that signature right 19 

there, Mr. Barrow? 20 

A. Yes. 21 

Q. Is that your signature? 22 

A. Yes, it is. 23 

Q. Is this a true and accurate copy of your application? 24 

A. Yes. 25 
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Q. Okay, and so you said you -- where did you get this 1 

application?  Do you recall? 2 

A. I believe I got that from Anthony if I’m not mistaken. 3 

Q. Okay, and you said you completed it, correct? 4 

A. Yes. 5 

Q. And did you complete it on the day you received it? 6 

A. Yes, sir. 7 

Q. Okay.  So that would be -- and did you sign it on the 8 

day you received it? 9 

A. Yes. 10 

Q. Okay.  So you completed it -- is it fair to say you 11 

completed it on January 23rd of 2019? 12 

A. Yes, sir. 13 

Q. Okay.  You said you believe you turned it in to Jesse; 14 

is that correct? 15 

A. Well I gave it to Anthony, but I talked to Jesse. 16 

Q. Okay.  Did you see what Mr. Lee did with the application 17 

when you handed it to him? 18 

A. No, sir.  I think he went back in his office with it. 19 

Q. Okay.  Do you recall what time of day it was that you 20 

completed the application and turned it in to Mr. Lee? 21 

A. It may have been morning, early in the morning. 22 

Q. When you say early, what do you mean by early in the 23 

morning? 24 

A. Like 9:00 a.m. 25 
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Q. Okay.  Did you see anyone else at the time that you came 1 

in to get the application and filled it out? 2 

A. I can’t recall. 3 

Q. Did you see anyone else when you were turning it in to 4 

Mr. Lee? 5 

A. I can’t recall that either. 6 

Q. Okay.  So do you -- then you had a conversation with 7 

Jesse after you turned it in to Mr. Lee, right? 8 

A. Yes. 9 

Q. Where did that conversation occur? 10 

A. I think that was actually back in Tony’s office, 11 

Anthony’s office. 12 

Q. Okay.  Was anyone else there besides you and 13 

Mr. DeGroot? 14 

A. Not at that moment. 15 

Q. What happened in that conversation? 16 

A. Just told me what was expected of me with the company 17 

and in my position, and we discussed my salary.  And that 18 

basically was it. 19 

Q. When you had that conversation, was anything else 20 

discussed in that conversation? 21 

A. No, sir. 22 

Q. Okay.  When you had that conversation, did you believe 23 

that Jesse DeGroot was the hiring manager? 24 

A. Yes. 25 
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Q. Okay.  Other than the conversation that you had with 1 

Mr. DeGroot you described before, did you discuss your 2 

employment -- your application and employment at H&M with 3 

Mr. Lee at all? 4 

A. No, sir. 5 

Q. Okay.  When you arrived, did you see anyone else working 6 

at the Yard that day? 7 

A. Could you repeat the question? 8 

Q. Well, strike that.  I think you already answered it.  9 

What was your initial role with H&M?  I think you said 10 

operations manager; is that right? 11 

A. Operations manager. 12 

Q. Okay.  Did you have any role in hiring as operations 13 

manager at H&M? 14 

A. No. 15 

Q. Okay.  But you -- is it true you began hiring -- or you 16 

began having responsibility for hiring when you became 17 

terminal manager; is that right? 18 

A. Yes, sir. 19 

Q. Okay.   20 

 MR. FITZGERALD:  Your Honor, if I may have a couple 21 

minutes to confer with Mr. Marculewicz to see if there’s 22 

anything else we -- any other questions we have for the 23 

witness. 24 

 JUDGE STECKLER:  That would be fine.  Let’s go off the 25 
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record for five minutes. 1 

(Off the record at from 12:39 p.m. until 12:45 p.m.) 2 

 JUDGE STECKLER:  Back on the record.  Thank you.  3 

Further questions, Mr. Fitzgerald? 4 

 MR. FITZGERALD:  No, we do not have further questions, 5 

but reserve the right to ask more in redirect. 6 

 JUDGE STECKLER:  Certainly.  This is probably a good 7 

time to take a break for lunch since it’s 12:45 on the East 8 

Coast.  Will an hour be satisfactory, or does GC need more 9 

time to prepare? 10 

 MS. DUVALL:  An hour’s fine, Your Honor. 11 

 JUDGE STECKLER:  Okay.  So we will do 1:45 on the East 12 

Coast.  Thanks to everybody.  I think I’ve lost my deputy.  13 

Mr. Morrisey, you there?  You’ll let Mr. Barrow know we’re 14 

switching over, okay? 15 

 MR. MORRISEY:  Yes, I will. 16 

 JUDGE STECKLER:  Thank you.  Bye-bye. 17 

(Whereupon, at 12:46 p.m., a lunch recess was taken.)  18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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A F T E R N O O N  S E S S I O N 1 

       (Time Noted:  2:11 p.m.) 2 

 JUDGE STECKLER:  Back on the record, please.  General 3 

Counsel may begin with cross-examination. 4 

CROSS-EXAMINATION 5 

Q. BY MS. DUVALL:  Good afternoon, Mr. Barrow.  My name is 6 

Barbara Duvall. I am Counsel for the Acting General Counsel 7 

of the NLRB.  How are you today? 8 

A.  I’m fine.  How about yourself? 9 

Q. I am just fine.  So, I’m going to go through some 10 

questions for you based upon some of your testimony earlier 11 

today.   12 

If at any point you don’t understand what I’m asking 13 

you, you need me to rephrase something, something’s not 14 

clear, definitely tell me that.  I’m not trying to 15 

mischaracterize your testimony at all.  Meaning, if I say 16 

something and you feel like that wasn’t quite how you 17 

testified before, feel free to tell me that’s not exactly 18 

what I said because I’m definitely not trying to 19 

mischaracterize anything you say.  I’m jotting down notes 20 

furiously earlier. 21 

A. Okay.   22 

Q. So, feel free to, please feel free to, interrupt me in 23 

that respect.  But other than that, I’ll ask some, bunch of, 24 

questions and we’ll kind of have essentially a conversation.   25 
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We have the court reporter here, as the Judge said 1 

before, so we’ll try not to talk over each other to the best 2 

we can.  Okay.   3 

A. Okay.   4 

Q. So, on direct examination you were asked about your 5 

opinions about certain ITS employees, about whether you would 6 

hire them.  Do you recall that? 7 

A. Yes. 8 

Q. Okay.  And for most of them you gave your opinion during 9 

that testimony.  Do you recall doing that? 10 

A. Yes, ma’am.   11 

Q. Okay.  Back in January of 2019, January 23rd, 2019, you 12 

were the operations manager for H&M; is that correct? 13 

A. Yes, ma'am.   14 

Q. Okay.  And as the operations manager you didn't actually 15 

have any hiring authority at that point; is that right? 16 

A. That's correct.  17 

Q. Okay.  And you weren't part of the hiring decisions in 18 

any way; is that right? 19 

A. That's correct.  20 

Q. Did you get asked to review any applications back at 21 

that January of 2019? 22 

A. No, ma'am.   23 

Q. Did you participate in any of the interviews for any of 24 

the applicants? 25 
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A. No, ma'am.   1 

Q. Were your opinions even sought as to any of the 2 

applicants? 3 

A. No. 4 

Q. Did you volunteer your opinions as to any of the 5 

applicants? 6 

A. No. 7 

Q. You testified on direct that you believe Jesse DeGroot 8 

was the hiring manager at that time? 9 

A. Yes, ma'am.   10 

Q. Okay.  What was that opinion based on? 11 

A. That’s who talked to me.  That's who interviewed me. 12 

Q. So, when you were testifying that he was the hiring 13 

manager, he was the hiring manager for you? 14 

A. Well, that's who I interviewed with.  I'm not sure about 15 

everyone else. 16 

Q. Okay.  Did you actually start working at the Norfolk 17 

Yard for H&M on January 23rd? 18 

A. Yes, ma'am.   19 

Q. And you're currently the terminal manager at the Norfolk 20 

Yard; is that right? 21 

A. Yes. 22 

Q. Did you get that position in April of 2019? 23 

A. I believe it was either April or June -- April or May.  24 

I'm not sure the exact time. 25 
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Q. But it's back sometime in that Spring, April, May, June 1 

timeframe of 2019; would that be accurate? 2 

A. Yes. 3 

Q. Okay.  And that was after Mr. Lee passed away; is that 4 

right?  5 

A. Yes. 6 

Q. Okay.  And as the terminal manager do you have the power 7 

to hire employees for the Norfolk Yard? 8 

A. Yes, ma'am.   9 

Q. Do you have the power to discipline employees for the 10 

Norfolk Yard? 11 

A. Yes, ma'am.   12 

Q. Do you have the power to terminate employees of the 13 

Norfolk Yard? 14 

A. Yes, ma'am.   15 

Q. Okay.  And I believe you mentioned that you currently 16 

have one crew that works with the Norfolk Yard; is that 17 

right?  18 

A. Yes. 19 

Q. Since H&M has taken over the operations at the Norfolk 20 

Yard, since you've been there since January 23rd, 2019, has 21 

it always been one crew? 22 

A. Not always.  But could you ask that again?  I want to 23 

make sure. 24 

Q. Yes, so you had talked about there was -- when I say 25 
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crew I mean, like, one shift.  You talked a little about your 1 

prior employers where they were running multiple first, 2 

second, third shifts.  Is there just one shift that's being 3 

run at the Norfolk Yard with H&M? 4 

A. Yes, yes. 5 

Q. Okay.  And has that always been the case since you 6 

started with H&M back on January 23rd, 2019? 7 

A. Yes. 8 

Q. Okay.  And I believe you testified that the crew 9 

typically starts around 4:30 a.m.; is that right?  10 

A. They come in at 5:00 a.m. 11 

Q. They come in at 5:00, sorry.  You came in at 4:30 a.m.? 12 

A. Yes. 13 

Q. Okay.  And then everybody kind of stays and works until 14 

everything is inbound, and outbound, and processed; is that 15 

right?  16 

A. Yes, ma'am.   17 

Q. Okay.  And you testified that the trains typically 18 

arrive between 8:00 p.m. and 1:00 a.m.; is that right?  19 

A. Yes. 20 

Q. Do trains ever arrive at the Norfolk Yard during the 21 

daytime? 22 

A. Yes, they arrive early. 23 

Q. Do you ever have occasions when you have more -- I think 24 

you said you had one inbound and two outbound.  Or do I have 25 
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that reversed, that you process each day? 1 

A. No, that's correct. 2 

Q. Okay.  Is there ever an occasion where you have more 3 

inbound or more outbound than that? 4 

A. Outbound, no.  Inbound, it may be. 5 

Q. Okay.  How often does it occur that you have more 6 

inbound trains? 7 

A. It's very rare. 8 

Q. I believe you testified also that -- actually, let me 9 

scratch that.  Do trains ever arrive later than expected at 10 

the Yard? 11 

A. Yes. 12 

Q. Okay.  And do you get an additional time, meaning like 13 

your time to get them ready to go back out again, does that 14 

get bumped back?  Or are you still supposed to meet that 4 15 

o'clock deadline? 16 

A. The 4 o'clock deadline is actually on the outbound. 17 

Q. Okay.   18 

A. They have 7:00 a.m. on the inbound. 19 

Q. Okay.  And so, if a train arrives late do you get to 20 

push back that 7:00 a.m. inbound deadline? 21 

A. Yes. 22 

Q. And is there a set amount of time that you get to push 23 

it back for?  Or is it based on how late the train was? 24 

A. No. 25 
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Q. Okay.  How do you know how much you get to push it back? 1 

A. If a train comes in a few hours before our cutoff then I 2 

just call my managers and let them know the time that the 3 

train arrived.  And at that point, our cutoff time is -- it 4 

basically goes out the window. 5 

Q. Okay.  And you said you call your managers.  Who are 6 

those managers? 7 

A. Jason Jorgensen, he works for Norfolk Southern. 8 

Q. Is that typically who you call, or is there someone 9 

else, or something? 10 

A. It's him and it's also Steven Fuller. 11 

Q. And who is Steven Fuller? 12 

A. He works directly with Jason Jorgensen. 13 

Q. So, also Norfolk Southern? 14 

A. Yes. 15 

Q. I believe you testified on direct that when H&M first 16 

took over back in January of 2019, that it was not 17 

responsible for maintaining the crane at the Norfolk Yard? 18 

A. Right. 19 

Q. Okay.  Is it, is H&M, currently responsible for 20 

maintaining the crane at the Norfolk Yard? 21 

A. Yes we are. 22 

Q. At what point did H&M become responsible for maintaining 23 

the crane at the Norfolk Yard? 24 

A. That was about, I would say about the summer, probably 25 
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about June of 2019. 1 

Q. Were you already the terminal manager when this 2 

occurred? 3 

A. Yes. 4 

Q. Okay.  And so, once H&M became responsible for 5 

maintaining the crane of the Norfolk Yard, did you have to 6 

add on any job positions to maintain that crane? 7 

A. At that point, no, because we already had one person. 8 

Q. Okay.  And who was that one person? 9 

A. Marcus Hunter. 10 

Q. And what was, what is, Mr. Hunter's job title? 11 

A. Power shop mechanic. 12 

Q. And was he the power shop mechanic before June 2019, as 13 

well? 14 

A. Yes. 15 

Q. Okay.  So, as the power shop mechanic, do you know what 16 

he's responsible for? 17 

A. He is responsible for the maintenance and the repair for 18 

any of the heavy equipment, including cranes, forklifts, box 19 

trucks, our yard trucks, and -- let's see did I name 20 

everything else?  Yes, all the equipment. 21 

Q. So, before June of 2019, he was -- there was still 22 

equipment he was responsible for; would that be fair to say? 23 

A. Yes. 24 

Q. So, you were asked quite a few questions on direct about 25 
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the timing it takes essentially to unload and load a train.  1 

And I believe you testified, and like I said feel free to 2 

correct me if I've got any of these timings wrong, about 5 to 3 

6 minutes for a crane to drop a container on yard jockey 4 

chassis, the Yard jockey to go park the chassis, and the Yard 5 

jockey to find the next chassis and get back to the track.  6 

Is that about right, 5 to 6 minutes? 7 

A. Yes, ma'am.   8 

Q. Okay.  Can this process take longer depending on where 9 

the chassis have to be parked or where they have to be picked 10 

up from? 11 

A. Yes. 12 

Q. I believe you testified there are two cranes currently 13 

at the Norfolk Yard; is that right? 14 

A. Yes, ma'am.   15 

Q. Where there two cranes at the Norfolk Yard when you 16 

worked for ITS? 17 

A. Yes. 18 

Q. Okay.  And how many crane operators were there when you 19 

worked for ITS back in January of 2019? 20 

A. Two. 21 

Q. Okay.  Who were they? 22 

A. Carlos Jones and Darryl Halsey. 23 

Q. And I believe you testified that since becoming terminal 24 

manager you hired both Mr. Jones and Mr. Halsey; is that 25 
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right? 1 

A. Yes. 2 

Q. Okay.  Back when you worked for ITS, were there any of 3 

the Yard jockeys or groundsmen who sometimes operated the 4 

cranes? 5 

A. No, ma'am.   6 

Q. Okay.  Did you ever operate the crane while you worked 7 

for ITS? 8 

A. Yes. 9 

Q. Okay.  Do you currently ever operate the crane? 10 

A. Yes. 11 

Q. All right, so I know you said you weren't involved in 12 

the hiring process, but as the operations manager were you 13 

aware of what employees were getting hired?  I mean, you're 14 

getting new employees at the Yard, were you aware of what 15 

employees were getting hired by H&M for the Norfolk Yard? 16 

A. No, ma'am.   17 

Q. No?  As the operations manager were you aware of how 18 

many crane operators there were at the Norfolk Yard back in 19 

January of 2019? 20 

A. No, ma'am.   21 

Q. Okay.  Were -- how many crane operators are there 22 

currently at the Norfolk Yard? 23 

A. Two. 24 

Q. And who are they? 25 
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A. Darryl Halsey and George Binns. 1 

Q. Okay.  And do you know when Mr. Binns started working at 2 

the Norfolk Yard? 3 

A. It would probably be around March, March of 2019, maybe.  4 

Not sure exactly. 5 

Q. Okay.  And prior to Mr. Binns working there -- well, let 6 

me rephrase actually.  Mr. Halsey started working back at the 7 

Norfolk Yard for H&M back in August of 2019; does that sound 8 

right to you? 9 

A. That's about right. 10 

Q. Okay.  So, prior -- between January and March of 2019, 11 

do you know who operated the crane? 12 

A. We had Marty Costello and the other guy was -- I'm 13 

trying to think of his name.  Oh, man.  I know his nickname 14 

but I’m trying to think of his actual name. 15 

Q. It's okay, if you know his nickname that's -- we've 16 

heard a lot of nicknames around here. 17 

A. Okay.   18 

Q. So, if you know his nickname that could be helpful as 19 

well. 20 

A. Okay, yeah.  Alabama is his nickname. 21 

Q. Would that sometimes be shortened to Bama?  Does anybody 22 

call him Bama? 23 

A. Yes, ma'am.   24 

Q. Okay.  We have heard that one.  Okay.  All right, does 25 
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Mr. Costello currently work for H&M? 1 

A. No. 2 

Q. Do you know when he stopped working for H&M? 3 

A. He left us September 2019, something like that. 4 

Q. And did Mr. Costello operated the crane the entire time 5 

until September 2019, from when -- 6 

A. Yes. 7 

Q. -- he was hired? 8 

A. Yes. 9 

Q. Okay.  And Mr. Bama, Mr. Alabama, did you have -- does 10 

he still work there, the Norfolk Yard? 11 

A. Yes, he still works there. 12 

Q. Does he operate the crane currently? 13 

A. He's out on workman's comp at the moment. 14 

Q. All right, do you know when he went out on workers comp 15 

approximately, or -- 16 

A. That was around September of 2019. 17 

Q. Okay.  So, has Mr. Bama operated the crane since 18 

September of 2019, at any point? 19 

A. No. 20 

Q. Okay.  You were asked quite a few questions about 21 

discipline and attendance issues.  You mentioned Mr. Binns, 22 

has he had any attendance issues? 23 

A. Yes. 24 

Q. Okay.  What type of attendance issue have you had with 25 
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Mr. Binns? 1 

A. I've had a few call-ins too many with Mr. Binns. 2 

Q. Have you had to issue any discipline to Mr. Binns as a 3 

result of these call-ins? 4 

A. Yes. 5 

Q. Okay.  Any suspensions issued to Mr. Binns as a result 6 

of these call-ins? 7 

A. No. 8 

Q. Okay.  And you were asked about insubordination of 9 

employees.  Have you ever had any insubordination issues with 10 

Mr. Binns? 11 

A. No. 12 

Q. And you were asked about Mr. Halsey's attitude.  Since 13 

you rehired him, or hired him for H&M and the Norfolk Yard, 14 

have you had any attendance issues for him? 15 

A. No attendance issues. 16 

Q. Okay.  And how's his attitude been since starting back? 17 

A. Better. 18 

Q. When -- 19 

 JUDGE STECKLER:  I'm sorry.  Is that -- does he still 20 

have attitude problems to a certain extent?  You said it's 21 

better but it's not perfect? 22 

 THE WITNESS:  It's not perfect but it's nothing out of 23 

hand -- 24 

 JUDGE STECKLER:  Can you give -- 25 
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 THE WITNESS:  -- that I was dealing with at first.  1 

 JUDGE STECKLER:  Can you give me an example? 2 

 THE WITNESS:  He tends to be a moody guy.  So, it's just 3 

moodiness that I deal with now.  It's nothing disrespectful. 4 

 JUDGE STECKLER:  Okay, Ms. Duvall, you may continue. 5 

Q. BY MS. DUVALL:  Is Mr. Halsey good at operating the 6 

crane? 7 

A. Yes. 8 

Q. So, other than his moodiness, are you satisfied with 9 

Mr. Halsey's performance as a crane operator? 10 

A. Yes. 11 

Q. How many yard jockeys does H&M currently have working at 12 

the Norfolk Yard? 13 

A. Five. 14 

Q. Five.  And do you know who they are currently, current 15 

ones? 16 

A. We have George Binns he flips from crane up to hustler 17 

driver, so he has a dual role.  David Wade -- I have a hard 18 

time with names, I'm sorry. 19 

Q. It's okay.  Even if it's nicknames, you're welcome to 20 

use nicknames.  Like I said, we've heard a lot of them so -- 21 

A. J.C., which is James Cofield, he's also a driver.  22 

Stephon Barcliff is the other driver. 23 

Q. So, I've got that as four, George Binns, David Wade, 24 

J.C., and Stephon Barcliff; is there a fifth one? 25 
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A. Myself. 1 

Q. And you, okay.  Do you know when Mr. Wade started 2 

working for H&M and the Norfolk Yard? 3 

A. I want to say it was a couple months after the startup. 4 

Q. And since Mr. Wade has started working for the H&M and 5 

the Norfolk Yard -- I just want to focus on the H&M -- 6 

A. Okay.   7 

Q. -- for a minute.  Have you had any attendance issues 8 

with him? 9 

A. No, ma'am.   10 

Q. What about insubordination issues? 11 

A. No, ma'am.   12 

Q. Mr. Wade also worked for ITS; is that right?  13 

A. Yes. 14 

Q. Okay.  And now J.C., James Cofield, when did he start 15 

working for H&M? 16 

A. I'd say maybe about a month after startup. 17 

Q. Okay.  And Mr. Cofield, has he been a yard jockey the 18 

entire time since month after startup? 19 

A. Yes. 20 

Q. Have you had any attendance issues with him? 21 

A. No, ma'am.   22 

Q. Have you had any insubordination issues with 23 

Mr. Cofield? 24 

A. No. 25 



1812 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. And Stephon Barcliff, is that -- am I saying that right? 1 

A. Yes. 2 

Q. Okay.  I sometimes mispronounce things or mishear 3 

things.  Okay.  So, Stephon Barcliff, when did he start at 4 

the Norfolk Yard with H&M? 5 

A. He's been back with us maybe 5 or 6 months now. 6 

Q. You say back with us, did he work at the Norfolk Yard 7 

previously? 8 

A. Yes.  He is one of those people that will come and go 9 

also. 10 

Q. All right, you said it disrupts things for them, for 11 

employees, to come and go; is that right?  12 

A. Yes. 13 

Q. Since you've been terminal manager, has Mr. Barcliff 14 

come and gone multiple times? 15 

A. No. 16 

Q. Okay.  Has he only worked there once since you've been 17 

terminal manager, meaning you've only hired him once? 18 

A. Yes. 19 

Q. Okay.  And did you have that same talk with him that you 20 

said you had with Mr. Jones about needing him to agree not to 21 

come and go? 22 

A. Yes. 23 

Q. And how did Mr. Barcliff respond to you? 24 

A. He had no problem with that. 25 
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Q. You said he's been back about 5 months? 1 

A. Yes. 2 

Q. Okay.  And did J.C., Mr. Cofield, work for ITS at any 3 

point? 4 

A. No. 5 

Q. And Mr. Barcliff, did he work for ITS? 6 

A. I think he did a short time after he got dismissed -- . 7 

Q. Okay.  All right, when H&M first took over the Yard back 8 

in January of 2019, do you recall what hustler drivers were 9 

working at that point, yard jockeys, hustler drivers? 10 

A. It was basically like a startup crew. 11 

Q. Are these employees that worked for H&M's other yards 12 

that came in to help out? 13 

A. Yes. 14 

Q. Okay.  So, and do any of those -- is any of that startup 15 

crew currently work the Norfolk Yard? 16 

A. No, ma'am.   17 

Q. Are there any yard jockeys since H&M has taken over, 18 

other than the startup crew, that have worked there and no 19 

longer work there; meaning they got hired on by H&M for the 20 

Norfolk Yard and sitting here today no longer work there, 21 

that were yard jockeys? 22 

A. Yes.  I have a few. 23 

Q. Okay.  Who are those? 24 

A. Derrelle Holmes.  Like, Marty Costello, he was a crane 25 
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operator, but he had that dual role also.  David Proffitt, 1 

that's another one.  Trying to -- .  I think that's it. 2 

Q. Okay.  Mr. Holmes, Derrelle Holmes, do you know why he 3 

no longer works with H&M? 4 

A. He left for something paying more money. 5 

Q. Do you know when he left? 6 

A. I guess that would have been around, July, July of '18, 7 

July of '19; yes. 8 

Q. And David Proffitt, do you know why he no longer works 9 

the Norfolk Yard? 10 

A. Yes.  His wife was an employee of Norfolk Southern and 11 

when they moved headquarters from Norfolk back to Atlanta, 12 

they relocated. 13 

Q. Do you know when that was? 14 

A. Let's see, that had to be around probably about 15 

September. 16 

Q. Of this year?  Oh, sorry, about 2020 or 2019? 17 

A. 2020. 18 

Q. 2020.  Okay, how many gate clerks currently work at the 19 

Norfolk Yard? 20 

A. We have five. 21 

Q. I just want to make sure we didn't lose anybody.  I 22 

think we're all still here, okay.  I just heard a sound like 23 

we lost somebody. 24 

 MR. MARCULEWICZ:  That was Mr. Connors.  He's going to 25 
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dial back in. 1 

 MS. DUVALL:  Okay. 2 

Q. BY MS. DUVALL:  All right, so there's five gate clerks 3 

currently; who are they? 4 

A. Rosalend Boone, Jasmine Moore, Latifah Bright, Carletta 5 

Riddick, and Jamel Boone. 6 

Q. Okay.  So, Rosalend Boone, when did she first start 7 

working for H&M and the Norfolk Yard? 8 

A. I want to say maybe February/March of 2019. 9 

Q. Okay.  So, you were not involved in hiring her -- 10 

A. No. 11 

Q. -- right?  Okay.  And you said she's a gate clerk? 12 

A. Well, she started out as a gate clerk.  She's still, 13 

like, a backup gate clerk, but I have since moved her to the 14 

ops manager position. 15 

Q. This is the position you previously held? 16 

A. Yes. 17 

Q. Okay.  And so, she kind of holds two positions, or she 18 

just fills in as a gate clerk? 19 

A. She's a fill in, yes. 20 

Q. Okay.  And you said you moved her.  Did you make the 21 

decision to promote her? 22 

A. Yes. 23 

Q. Okay.  And when did she get promoted? 24 

A. That would have been around June of 2020. 25 



1816 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. And you said Jasmine Moore; is that right?  When did she 1 

get hired? 2 

A. She started, I want to say, August or September, maybe 3 

September of 2020. 4 

Q. Have you had any attendance issues or insubordination 5 

issues with Ms. Moore? 6 

A. No. 7 

Q. You mentioned a Latifah Bright.  When did she get hired? 8 

A. I think she started about around the time Ms. Boone 9 

started, so that would be February of 2019. 10 

Q. And she's still currently a gate clerk; is that right?  11 

A. Yes. 12 

Q. And Ms. Bright, have you had any attendance or 13 

insubordination issues with her? 14 

A. No, ma'am.   15 

Q. You mentioned a Carletta Riddick; is that right?  16 

A. Yes. 17 

Q. Okay.  When did she start working at the Norfolk Yard? 18 

A. I would say about June of 2019. 19 

Q. And have you had any insubordination or attendance 20 

issues with her? 21 

A. No, ma'am.   22 

Q. Okay.  And I believe you mentioned a Jamel Boone; is 23 

that right?  24 

A. Yes. 25 



1817 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Is Jamel Boone related to Rosalend Boone? 1 

A. Yes, that's her brother. 2 

Q. And is Mr. Boone -- when did he start working as a gate 3 

clerk in the Norfolk Yard? 4 

A. It's probably -- he started in August of 2020. 5 

Q. And some question, have you had an attendance or 6 

insubordination issues with him? 7 

A. No. 8 

Q. Okay.  Since January of 2019, has H&M had employees at 9 

the Norfolk Yard that were gate clerks that are no longer 10 

working there? 11 

A. Yes, one. 12 

Q. One.  Who's that? 13 

A. Aaron Stores. 14 

Q. Okay.  And when did Mr. Stores stop working at the 15 

Norfolk Yard? 16 

A. July of 2020. 17 

Q. Do you know why he stopped working there? 18 

A. He actually worked for Norfolk Southern, and he was 19 

working for us, like, part time to fill up a late-night slot. 20 

Q. Okay.  So, do you know why he left though? 21 

A. All he said was he was moving down south also.  So, I 22 

think he was relocating also. 23 

Q. Are you familiar with the name John Orlando Smith (ph.)? 24 

A. Oh, I forgot about him.  Yes, ma'am. 25 
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Q. What position did he hold? 1 

A. He was a gate clerk? 2 

Q. And do you know when he started working at the Norfolk 3 

Yard? 4 

A. That had to be around February of 2019. 5 

Q. And how long did he work there? 6 

A. Maybe 2 months. 7 

Q. Do you know why he stopped working there? 8 

A. Yes.  He had something to come up on his background with 9 

the portal that came up later.  And we had to let him go. 10 

Q. So, he failed a background check; is that right?  11 

A. Yes. 12 

Q. I know we mentioned, you mentioned, Ms. Boone already as 13 

a gate clerk.  She became the operations manager.  Was she 14 

the operations manager right after you became the terminal 15 

manager?  Or was there a different operations manager in 16 

there? 17 

A. It was a different operations manager. 18 

Q. And who was that? 19 

A. He was Allen Young. 20 

Q. And does he still work at the Norfolk Yard? 21 

A. No, ma'am.   22 

Q. Why not? 23 

A. He got barred off the property. 24 

Q. And who barred him from the property? 25 
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A. Norfolk Southern. 1 

Q. Do you know why he was barred from the property? 2 

A. Yeah.  He had too many incidents and too many complaints 3 

from drivers. 4 

Q. You say incidents and complaints from drivers, can you 5 

just give a little background on what that is?  Is that 6 

outside, like, truck drivers coming into the Yard? 7 

A. Yes, ma'am.   8 

Q. Okay.  Were you -- did you counsel him on any of these 9 

incidents? 10 

A. Yes. 11 

Q. Were you the one who ultimately terminated him, or was 12 

this a Norfolk Southern decision? 13 

A. That was Norfolk Southern's decision.  They actually 14 

didn't terminate him.  They just barred him from the 15 

property.  But unfortunately, you can't work if you can't 16 

come on the property. 17 

Q. Since you -- you've worked at the Norfolk Yard for quite 18 

some time.  We heard about you've been all the way back to 19 

TVM; is that right?  20 

A. Yes. 21 

Q. Okay.  So, since working at the Norfolk Yard, other than 22 

Mr. Young, have you ever encountered a situation when another 23 

employee of Norfolk Yard has been barred from the property? 24 

A. Yes. 25 
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Q. Okay.  Do you recall those situations?  Was it one or 1 

multiple situations? 2 

A. I recall about two other situations. 3 

Q. Okay.  Do you recall when they were? 4 

A. They were years ago back when I was working with TVM. 5 

Q. Okay.  So, both of them were with TVM? 6 

A. Yes. 7 

Q. Okay.   8 

 JUDGE STECKLER:  May I ask a question here? 9 

 MS. DUVALL:  Of course. 10 

 JUDGE STECKLER:  Mr. Barrow, you would -- did you work 11 

with Mr. Young while he was at ITS? 12 

 THE WITNESS:  Yes, ma'am.   13 

 JUDGE STECKLER:  While you were ITS, yes? 14 

 THE WITNESS:  Yes. 15 

 JUDGE STECKLER:  Did he have any of these types of 16 

incidents before he became operations manager? 17 

 THE WITNESS:  Oh, yeah. 18 

 JUDGE STECKLER:  What kind of -- so, he was having 19 

complaints all the time, is that what happened? 20 

 THE WITNESS:  Well, I think what happened -- excuse me.  21 

The complaints went a little farther than normal.  It was 22 

usually the drivers would report his behavior to Mr. Lee.  23 

And I guess Mr. Lee would discipline him, I don't know.   24 

 But under my authority, it went a little higher.  J.B. 25 
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Hunt is, like, one of our main customers here at this yard.  1 

And I think he got just one too many complaints from J.B. 2 

Hunt drivers through their management, and their management 3 

reached out to Norfolk Southern.  And that's pretty much how 4 

it happened. 5 

 JUDGE STECKLER:  Was J.B. Hunt the major customer before 6 

H&M came? 7 

 THE WITNESS:  Yes. 8 

 JUDGE STECKLER:  So, were they not complaining to their 9 

bosses, to your knowledge? 10 

 THE WITNESS:  I have no idea, but I would figure, and 11 

this is just speculation, I would say it just didn't go as 12 

far as it did this time because it went over the top this 13 

time. 14 

 JUDGE STECKLER:  Okay.  Well, you don't have to 15 

speculate.  So, you're not sure whether Mr. Lee disciplined 16 

Mr. Young for that type of behavior or not? 17 

 THE WITNESS:  Right. 18 

 JUDGE STECKLER:  And what was his position before he 19 

became ops manager? 20 

 THE WITNESS:  He was load planner and backup gate clerk.  21 

 JUDGE STECKLER:  Would you say that the incidents with 22 

drivers were attitude problems? 23 

 THE WITNESS:  Yes. 24 

 JUDGE STECKLER:  And had Mr. Lee ever discussed with you 25 



1822 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

what he knew about Mr. Allen's position about the Union? 1 

 THE WITNESS:  No. 2 

 JUDGE STECKLER:  Did you -- were you aware of 3 

Mr. Young's position about the Union at all? 4 

 THE WITNESS:  No, ma'am.   5 

 JUDGE STECKLER:  Okay.  I'm sorry to interrupt 6 

Ms. Duvall.  You may continue. 7 

 MS. DUVALL:  Not a problem. 8 

Q. BY MS. DUVALL:  Okay.  Mr. Barrow, so, we already went 9 

over briefly that the drivers yard jockey, hustler drivers, 10 

is that sometimes called a switcher driver too, or is that 11 

something else? 12 

A. Yes. 13 

Q. Okay.  Are you familiar with a David High? 14 

A. David High? 15 

Q. Uh-huh.   16 

A. He was a groundsman, yes. 17 

Q. He was a groundsman.  Okay.  So, we'll get to that in 18 

a -- but actually, I'll -- since we're talking about him, 19 

I'll just ask about him.  Do you know when he first started 20 

working at the Norfolk Yard? 21 

A. David High started, I think he started, in February 22 

2019. 23 

Q. Do you know when he -- does he still work there? 24 

A. No, ma'am.   25 



1823 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Do you know when he stopped working at the Norfolk Yard? 1 

A. Maybe about a month later? 2 

Q. Do you know why he stopped working there? 3 

A. Failed a drug test. 4 

Q. Okay.  And have you heard the term spotter? 5 

A. Yes. 6 

Q. Is that the same as a groundsman, or is that something 7 

else? 8 

A. Well, a spotter would actually be another term for yard 9 

jockey or that -- 10 

Q. You guys have got a lot of terms for -- 11 

A. Just a million. 12 

Q. Okay.  Have you heard the name Edward (ph.) Lucas? 13 

A. Edward Lucas, I don't know him by that name. 14 

Q. Okay.  Do you know him by a different name? 15 

A. Christopher Lucas. 16 

Q. Okay.  Well, Christopher Lucas is somebody -- 17 

A. -- . 18 

Q. -- you and ITS, right? 19 

A. Yeah, I'm not familiar with Edward. 20 

Q. Okay.  You don't recall an Edward Lucas working at the 21 

Norfolk Yard with H&M?  22 

A.  No, ma'am.   23 

Q.  Have you heard of somebody named Ernest Holmes (ph.) 24 

while you worked for H&M? 25 
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A. Yes, yes. 1 

Q. Do you know when he started working at the Norfolk Yard? 2 

A. Short-term guys are hard to remember.   3 

Q. Well, you said he's a short-term guy; what does that 4 

mean? 5 

A. He didn't stay with us long. 6 

Q. Do you know why he didn't stay? 7 

A. Yeah.  He quit and said this wasn’t for him. 8 

Q. Okay.  Did he tell you why he quit? 9 

A. He just said this wasn't for him. 10 

Q. Okay.  So, groundsman, do you have any groundsman 11 

currently working at the Norfolk Yard? 12 

A. Yes. 13 

Q. How many groundsman do you have? 14 

A. Two. 15 

Q. Who are they? 16 

A. Ron Spencer, and just got a new kid a few weeks ago.  I 17 

just call him Junior.  I'm sorry. 18 

Q. Okay.  I know everybody, lots of people, go by 19 

nicknames.  Like I said, we've heard a lot of nicknames 20 

around here.   21 

 Now you hired Mr. Spencer; is that right? 22 

A. Yes. 23 

Q. Coming from -- okay.  And he, Mr. Spencer, was hired 24 

about November of 2019; does that sound right to you? 25 
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A. That sounds about right. 1 

Q. All right, you said the new kid Junior was hired a few 2 

weeks ago?  3 

A. Yes. 4 

Q. So, prior to November 2019, did H&M have any groundsman 5 

at the Norfolk Yard? 6 

A. Well, we used to rotate the job with the Yard guys, we 7 

were rotating. 8 

Q. Okay.  So, the guys who were driving the hustlers also 9 

sometimes performed groundsman duties? 10 

A. Yes. 11 

Q. All right, but there were no groundsman specifically 12 

hired as groundsman prior to November of 2019, with H&M with 13 

the Norfolk Yard? 14 

A. No.  Well, after we lost David, I never replaced anybody 15 

for him. 16 

Q. Okay.  So, Mr. High was a groundsman? 17 

A. Yes. 18 

Q. And you said that he left back pretty early on -- 19 

A. Yeah. 20 

Q. -- like, a month I think you said? 21 

A. Yeah.  Oh, yeah, and Mr. Holmes.  I forgot; Mr. Holmes 22 

was also a groundsman. 23 

Q. This is Derrelle, Derrelle Holmes? 24 

A. No. 25 
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Q. Ernest Holmes? 1 

A. Yeah, Ernest, the one that quit. 2 

Q. Okay.  So, and he also left pretty early on; is that 3 

what you said? 4 

A. Yeah. 5 

Q. Okay.  So, would you say that there was at least a 6-6 

month period where there were no groundsman? 7 

A. Yeah. 8 

Q. Okay.  As the terminal manager do you get to make the 9 

decision to add these groundsman jobs back into the positions 10 

at the Yard? 11 

A. Yes. 12 

Q. And so why did you make the decision to add in the 13 

groundsman jobs, back in? 14 

A. Freight picked back up. 15 

Q. What do you mean by that, freight, like, more trains are 16 

coming in? 17 

A. Yes, ma'am.  The volume increased; freight volume 18 

increased. 19 

Q. Do you know why the freight volume increased? 20 

A. It's a part of peak season, peak season for shipping. 21 

Q. Okay.   22 

A. That's the time of the year that we have the most volume 23 

come through. 24 

Q. Okay.  But -- okay, so, but Mr. Spencer, he was hired 25 
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around November of 2019. 1 

A. Right. 2 

Q. Is that right? 3 

A. Yes, ma'am.   4 

Q. And I believe you testified on direct the peak season 5 

runs to just after Christmas; is that right?  6 

A. Yes, ma'am.   7 

Q. But Mr. Spencer continues to work at the Norfolk Yard? 8 

A. Yes. 9 

Q. All right, so even though peak season was over you kept 10 

him on? 11 

A. Yes. 12 

Q. Did he continue to perform groundsman duties or did you 13 

give him other duties? 14 

A. Well, I gave him options to move up. 15 

Q. Okay.  Okay, so on direct examination you talked a lot 16 

about things that could potentially affect the schedule, the 17 

unloading and loading of the train on time.  And the trucks 18 

also that you talked about the trucks bringing in containers 19 

to the Yard.  Do you kind of recall testifying about those 20 

things? 21 

A. Yes. 22 

Q. Okay.  If a truck is late bringing in a container to the 23 

Yard does that affect when the train would go out? 24 

A. No, we don't depend on the trucks as far as scheduling.  25 
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The trucks that come in, that doesn't have anything to do 1 

with the schedule of the trains. 2 

Q. Okay.  So, if a train is supposed to have something 3 

specific on it you don't want for the truck if they're late? 4 

A. No.  We have cutoff times. 5 

Q. And just to be clear that H&M employees at the Norfolk 6 

Yard aren't responsible for bringing those trucks into the 7 

Yard; is that right?  8 

A. No. 9 

Q. The outside trucks. 10 

A. No. 11 

Q. You were asked about your role in discipline as the 12 

operations manager, ITS.  Do you recall talking a little bit 13 

about that on direct? 14 

A. Yes. 15 

Q. Okay.  And just so I'm clear, because I wasn't 100 16 

percent sure, did you say that you didn't have any role in 17 

issuing suspensions, or you didn't have any role in issuing 18 

written discipline at all? 19 

A. Well, no I said I didn't have any role with the 20 

suspensions.  21 

Q. So, was there ever a time when you could have issued a 22 

suspension while you were an operations manager? 23 

A. No. 24 

 MS. DUVALL:  Your Honor, I am about to circulate General 25 
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Counsel's Exhibit 190 to Counsel, yourself, and the court 1 

reporter.  I'm going to send it by elmail right now.  I'll 2 

give everybody -- it's a one-page document.  I'll give you 3 

all a chance to look at it.   4 

 I think -- I don't know if we lost Ms. Bates (ph.) in 5 

there or if she's just talking. 6 

 JUDGE STECKLER:  She is off camera.  7 

 MS. DUVALL:  Okay, that's fine.  I just want to make 8 

sure we didn't lose her completely.  9 

Q. BY MS. DUVALL:  So, while they're looking at that 10 

document before I show it to you, I've got a few questions 11 

for you.  You're familiar with David Wade; is that right?  12 

A. Yes, ma'am.   13 

Q. And Mr. Wade works for H&M currently? 14 

A. Yes. 15 

Q. And he also worked with you at ITS; is that right?  16 

A. Yes. 17 

Q. Okay.  What was Mr. Wade's job position with ITS? 18 

A. Hostler driver. 19 

Q. Is that his current position with H&M? 20 

A. Yes. 21 

(General Counsel's Exhibit 190 marked for identification.) 22 

 MS. DUVALL:  Your Honor, I'd like to show Mr. Barrow 23 

General Counsel's Exhibit 190 to see if he recognizes this 24 

document.  But I want to make sure everybody's had a chance 25 
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to look at it or anything like that. 1 

 JUDGE STECKLER:  I haven't got a chance, but I'll see it 2 

on the screen. 3 

 MR. FITZGERALD:  I haven't had a chance. 4 

 MS. DUVALL:  I'm going to -- sorry. 5 

 JUDGE STECKLER:  Go ahead. 6 

 MS. DUVALL:  Okay. 7 

Q. BY MS. DUVALL:  Mr. Barrow, do you see on the screen at 8 

the top it says, disciplinary letter? 9 

A. Yes. 10 

Q. I'm going to scroll through this document.  It's a one-11 

page document.  If it -- I want it to be big enough that you 12 

can read it, zoomed in so you can read it, but I want you to 13 

be able to see the entire document.   14 

 So, if you need me to make it smaller, bigger, or 15 

anything like that let me know.  Because I can always see 16 

what -- it doesn't always look the same on my screen as it 17 

looks on your screen. 18 

 So, I'm going to just scroll down.  It's a one-page 19 

document, as I said.  Okay.  And is this your signature on 20 

the bottom of the document? 21 

A. Yes. 22 

Q. Okay.  And feel free to read to yourself the details of 23 

the violation before I ask some questions. 24 

 Did you get a chance to review it or are you still 25 
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looking at it? 1 

A. Oh, I had a chance. 2 

Q. Okay.  Do you recognize this document? 3 

A. It has my signature, so, I'm pretty sure I did it. 4 

Q. Okay.  Do you recall this incident that's described here 5 

from back in 2017? 6 

A. Vaguely.  But I -- just reading it, I can understand 7 

exactly what happened. 8 

Q. Okay.  Is this -- do you know where these types of 9 

documents would have been kept when you worked for ITS? 10 

A. This would have been something that Tony Anthony Lee 11 

would have had in his possession in his office. 12 

Q. Were -- did employees -- were there employee files that 13 

ITS maintained at the Norfolk Yard? 14 

A. Yes. 15 

Q. Did you have access to those files? 16 

A. No. 17 

Q. Okay.  But any write-ups that you did would you give 18 

them to Mr. Lee to put in those files? 19 

A. Yes. 20 

Q. Okay. 21 

 MS. DUVALL:  Your Honor, I move to enter General 22 

Counsel's Exhibit 190 into evidence.  23 

 MR. FITZGERALD:  No objection. 24 

 MR. ESDERS:  No objection. 25 
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 JUDGE STECKLER:  GC 190 is received.  1 

(General Counsel's Exhibit 190 received in evidence.) 2 

Q. BY MS. DUVALL:  And I can but the document back on the 3 

screen if you'd like, but, that incident because you talked 4 

about safety issues, would that have been a safety incident 5 

in your opinion? 6 

A. Yes. 7 

 JUDGE STECKLER:  Would it also have been an equipment 8 

damage incident? 9 

 THE WITNESS:  It would be -- formally it should have 10 

been an accident report. 11 

Q. BY MS. DUVALL:  Why do you consider it an accident 12 

report versus equipment damage; what's the difference? 13 

A. Anytime two pieces of equipment come in contact with 14 

each other it's considered an accident.  The damage report is 15 

what's done after just to give a detail of the incident and 16 

the detail of damage that's done, being that the equipment 17 

belongs to Norfolk Southern.  It's not H&M's equipment. 18 

Q. What happens currently if somebody takes a day off work, 19 

do you have enough people to cover?  Do you have enough 20 

people who work currently for the Norfolk Yard to cover if 21 

people take a day off work? 22 

A. Yes. 23 

Q. Okay.  How many extra people do you have currently 24 

working at the Norfolk Yard? 25 



1833 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. I'm not sure what you mean extra? 1 

Q. Okay.  So, how many people does it take to run a shift 2 

at the Norfolk Yard? 3 

A. That depends on the workload for the day. 4 

Q. So, if somebody wants to go on vacation, they want to 5 

take a day off, a week off, how many people based on the 6 

number of people you currently have working there, could take 7 

days off at the same time? 8 

A. On a regular, probably two. 9 

Q. And is this a seven-day-a-week operation, meaning the 10 

Yard's open 7 days a week? 11 

A. Yes. 12 

Q. You talked a bit on direct about Carlos Jones, you said 13 

he was a trainer when he worked for ITS? 14 

A. He was a crane operator. 15 

Q. Okay.   16 

A. But I used to use him to train, yes. 17 

Q. Okay.  And you, when you became the terminal manager, 18 

you hired Mr. Jones; is that right?  19 

A. Yes. 20 

Q. Okay.  And you hired him as a crane operator? 21 

A. Yes. 22 

Q. Did you continue to use him as a trainer at times? 23 

A. No. 24 

Q. On direct I believe you testified that during this union 25 
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campaign that you asked Anthony Lee what would happen if 1 

things didn't go right, whether ITS would leave and stay.  Do 2 

you remember leave or stay, do you remember testifying to 3 

that? 4 

A. I don't know if those were my direct words, but I 5 

remember that conversation. 6 

Q. Do you remember testifying about Anthony Lee told you it 7 

was possible ITS could leave? 8 

A. Yes. 9 

Q. Did you believe at that time, based on what Mr. Lee told 10 

you, that if the Union won the election that ITS might stop 11 

being the employer at the Norfolk Yard? 12 

A. No. 13 

Q. Then what did you take Mr. Lee's comments to mean that 14 

ITS could leave? 15 

A. Well, the thing is I've never been through this before.  16 

So, it was just speculation, I mean, I guess it was just 17 

something that he was thinking.  I don't know what his 18 

thought process was on that. 19 

Q. Did you -- when did you find out ITS was leaving the 20 

Norfolk Yard? 21 

A. They sent us a letter.  I can't remember exactly around 22 

the time, but I want to say it was somewhere around November 23 

of 2018.  I think it was something like that. 24 

Q. Okay.  Did you know about, sorry, did you know about the 25 
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Union campaign or Union organizing at the Norfolk Yard at the 1 

time you found out ITS, where you go that letter, about ITS 2 

leaving? 3 

A. Yes. 4 

Q. I'm going to show you General Counsel's Exhibit 104.  5 

Bear with me a second and I'll get it on the screen for you.  6 

And this document is already in evidence.  Can you see on 7 

your screen it says, H&M International Transportation, Inc., 8 

at the top? 9 

A. Yes. 10 

Q. Okay.  This is General Counsel's Exhibit 104.  How far 11 

down can you see? 12 

A. The last thing I can see is, the operator is required to 13 

sit in the cab for his entire shift. 14 

Q. Okay, I'll scroll down so you can see the rest of the 15 

document.  Actually, I want to make sure you're seeing it as 16 

we go.  Okay.  Can you see the rest of the writing now? 17 

A. Yes. 18 

Q. Okay.  Just so you know, it's a one-page document, I'm 19 

scrolling to the bottom of it, GC page 723.   20 

 Okay, so, have you seen this document before? 21 

A. I believe I have. 22 

Q. And the first line, "Primary function is to load and 23 

unload containers and trailers onto and off railcars."  24 

Does -- are the crane operators currently responsible for 25 
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that at the Norfolk Yard? 1 

A. Yes. 2 

Q. Were they responsible for that when they worked for ITS? 3 

A. Yes. 4 

Q. Second line, "This function is accomplished from a 5 

crane-controlled cab which is ground level."  Is that a 6 

separate duty or is that just describing the first duty? 7 

A. Pretty much describing the first. 8 

Q. Okay.  And is that still the case at H&M at the Norfolk 9 

Yard? 10 

A. Yes. 11 

Q. Was that the case for ITS? 12 

A. Yes. 13 

Q. Third line, "The operator is required to sit in the cab 14 

for his entire shift with two breaks and one lunch period."  15 

Is that true for crane operators at H&M currently at the 16 

Norfolk Yard? 17 

A. It may be on paper, but I operate a little different. 18 

Q. Okay.  How do you operate? 19 

A. I call my people upfront after they finish a track, 20 

whether they load, or if they d-ramp the track which means to 21 

take everything off.  I always bring my guys upfront for a 22 

quick huddle, so we'll know what the next job is and what we 23 

have to do next. 24 

Q. Okay.  So, does that mean the crane operators are 25 
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getting out of the crane more often? 1 

A. Yes. 2 

Q. Okay.  And was that still true when you worked at ITS? 3 

A. Pretty much, yes. 4 

Q. And then the fourth line, "The operator is required to 5 

have excellent eye-hand foot coordination."  Is that required 6 

currently for H&M crane operators? 7 

A. Yes. 8 

Q. And was that required with ITS when you worked at the 9 

Norfolk Yard for the crane operators? 10 

A. Yes. 11 

Q. Fifth line, "To perform data entry in on-board computer 12 

terminal."  Is that required for crane operators at the 13 

Norfolk Yard currently with H&M? 14 

A. Yes. 15 

Q. And was that required with ITS? 16 

A. Yes. 17 

Q. Sixth line, "Occasionally turn twist locks on chassis 18 

and unlock hitch on flatcar."  Is that currently required for 19 

crane operators at the Norfolk Yard that are employed by H&M? 20 

A. Yes. 21 

Q. And was that required by crane operators employed by ITS 22 

at the Norfolk Yard? 23 

A. Yes. 24 

Q. Okay.  I am going to show you, stop share for a second, 25 
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General Counsel's Exhibit 106.  Hold on for a second and I'll 1 

get it on the screen for you. 2 

 Can you see at the top H&M International Transportation, 3 

Inc.? 4 

A. Yes. 5 

Q. Okay.  I'm going to scroll through again all the way to 6 

the bottom of the document, where it's a one-pager again, GC 7 

page 726. 8 

 So, and let me know if you need me to slow down, but do 9 

you recognize this document? 10 

A. Yes, ma'am.   11 

Q. Okay.  And this is General Counsel's Exhibit 106 is 12 

already in evidence.  So, the switcher/spotter/tractor 13 

driver, is that the same thing that we've been talking about 14 

yard jockeys, hustler drivers? 15 

A. Yes. 16 

Q. Okay.  So, they just go by a lot of names, right? 17 

A. Yes. 18 

Q. Okay.  So, this initial bullet point, "Conduct a pre-19 

trip vehicle inspection.  Operator must walk around the 20 

tractor and visually inspect it for safety problems."  Is 21 

that currently required of the hustler drivers at the Norfolk 22 

Yard? 23 

A. Yes. 24 

Q. Was that required when ITS was the employer of the 25 
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hustler drivers of the Norfolk Yard? 1 

A. Yes. 2 

Q. Second bullet point, "Primary function is to move 3 

trailers and containers within the railyard.  The units are 4 

moved inbound from the rail siding to a storage area and 5 

outbound reversed."  Is that currently true with hustler 6 

drivers at the Norfolk Yard? 7 

A. Yes. 8 

Q. And was that true when ITS was the employer? 9 

A. Yes, ma'am.   10 

Q. Third bullet point, "Operator is required to physically 11 

climb into the cab of the spotter tractor, ACTT tractor, and 12 

hook up to a unit making sure that the kingpin is properly 13 

engaged.  Operator must exit the cab, walk on a braiding to 14 

the rear, and connect the airbrake lines to the unit, return 15 

to the cab, move unit to a designated location."  Is that 16 

currently true for hustler drivers at the Norfolk Yard? 17 

A. Yes. 18 

Q. And was that true when ITS was the employer of the 19 

Norfolk Yard? 20 

A. Yes. 21 

Q. Next bullet point, "The operator may be required to 22 

adjust dolly wheels which are located on the unit.  This is 23 

accomplished by climbing out of the cab, walking to the unit, 24 

bending to reach the cranking arm, and crank the wheels up 25 
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and down."  Is that currently true for hustler drivers at the 1 

Norfolk Yard? 2 

A. Yes. 3 

Q. And was that true when ITS was the employer as well? 4 

A. Yes. 5 

Q. Next bullet point, "The operator is exposed to all 6 

weather conditions, heat, rain, snow, and wind."  Is that 7 

currently true? 8 

A. Yes, ma'am.   9 

Q. And was that true when ITS was the employer? 10 

A. Yes. 11 

Q. And last bullet point, "Operator is required to work an 12 

8-hour shift, overtime is frequent."  Is that currently true? 13 

A. Yes. 14 

Q. Was that true when ITS was the employer? 15 

A. Yes. 16 

Q. Okay.  I'm going to stop share for a second.  I'm going 17 

to show you General Counsel's Exhibit 103.  And I'll get it 18 

on screen for you in a moment.  This is also already in 19 

evidence. 20 

 Do you see at the top H&M International Transportation? 21 

A. Yes. 22 

Q. Okay.  I'm going to scroll down to the bottom.  Like I 23 

said, welcome to tell me anytime to slow down or go back.  24 

We'll go through each one.  I want you to see the full 25 
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document first.  This is General Counsel's Exhibit 103, GC 1 

page 722. 2 

 Do you recognize this document? 3 

A. Yes, ma'am.   4 

Q. Okay.  So, for the gate clerk position, first bullet 5 

point says, "Clerical verification of in-gate and out-gate 6 

transactions."  Is that currently required for gate clerks at 7 

the Norfolk Yard? 8 

A. Yes. 9 

Q. And was that required when ITS was the employer of gate 10 

clerks. 11 

A. Yes, ma'am.   12 

Q. And it says, "Driver registration" -- well, the next 13 

two, driver registration, driver assistance; what is that? 14 

A. Driver assistance, I want to go to that one first. 15 

Q. Okay.   16 

A. Driver assistance is any problem that a driver may 17 

encounter with his unit while trying to in-gate or out-gate, 18 

that's what that pretty much means.   19 

 And driver registration, each driver has to have a code 20 

when they come in.  We use codes with Norfolk Southern to 21 

identify the drivers and the companies in which they pull 22 

for.  So, if a driver comes in and it's not registered then 23 

I'll gate clerks will assist them in registering him and/or 24 

his company in the Norfolk Southern system. 25 
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Q. Okay.  So, those two things that you just described for 1 

us driver assistance and driver registration, is that what 2 

currently happens at the Norfolk Yard? 3 

A. Yes. 4 

Q. And did that happen when ITS was the employer? 5 

A. Yes. 6 

Q. And next bullet point, "Yard inventory and inspection"; 7 

what is that? 8 

A. The yard inventory is pretty much an inventory of all 9 

containers loaded and empty, and chassis, that we keep on 10 

hand at any given time.  And that's done daily. 11 

Q. It's done daily currently by the gate clerks? 12 

A. I only have one gate clerk that's doing that at the 13 

moment.  Well, she's not fully a gate clerk now.  That's 14 

Rosalend's job. 15 

Q. Okay.  So, the operations manager is currently 16 

performing that function? 17 

A. Yes. 18 

Q. Okay.  When Mr. Young was the operations manager, did he 19 

perform that function or was Ms. Boone still performing it? 20 

A. Mr. Young was at that time. 21 

Q. What about when ITS was the employer, who performed that 22 

function? 23 

A. That was between me and Mr. Young. 24 

Q. Okay.  And I believe you just replied that when 25 
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Mr. Young was employed by ITS he was a gate clerk/load 1 

planner? 2 

A. Yes. 3 

Q. And you were the operations manager for ITS; is that 4 

right?  5 

A. Yes. 6 

Q. So, the next bullet point, "Manual gate inspection J-1 7 

report."  What's a J-1 report? 8 

A. Those are the interchange papers that we used to use, 9 

but everything has been updated now.  So, I guess they still 10 

call it a J-1 report, but it's just when the unit is in-gated 11 

into the system and out-gated out of the system. 12 

 JUDGE STECKLER:  I think Ms. Duvall may have locked up. 13 

 MR. FITZGERALD:  I agree. 14 

 JUDGE STECKLER:  We'll go off the record until she can 15 

get back in.  16 

 Off the record, please. 17 

(Off the record from 3:16 p.m. until 3:24 p.m.) 18 

 JUDGE STECKLER: Back on the record. 19 

 I'm sorry, Ms. Eitzen, what was your -- 20 

 MS. EITZEN:  Oh, I just wanted to make a note for 21 

Mr. Barham that GC 190 is now in the SharePoint drive. 22 

 JUDGE STECKLER:  Thank you. 23 

Q. BY MS. DUVALL:  Sorry about that, Mr. Barrow.  I will 24 

put General Counsel's 103 back on the screen for you.  Can 25 
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you see that? 1 

A. Yes, ma'am.   2 

Q. Okay.  And I do apologize for my technical issues.  It 3 

was apparently my turn. 4 

 But okay, so, you were describing what a J-1 report was.  5 

You might have gotten further in it, but I didn't hear it.  6 

So, what's a J-1 report? 7 

A. Basically, the J-1 report is any information when the 8 

gate clerk checks in a unit, meaning when it's inspected 9 

coming in the Yard, and once it's processed through the gate 10 

coming out of the Yard.  That's called a J-1 report. 11 

Q. Okay.  And is that something that's still currently 12 

done?  I think you said it was not done in the same form but 13 

it's being done still. 14 

A. Yes.  Yes, ma'am.   15 

Q. Okay.  And was that done at ITS as well? 16 

A. Yes. 17 

Q. Okay.  And the next bullet point says, "AGS kiosk 18 

inspection and maintenance."  What's that? 19 

A. We don't currently have a kiosk here. 20 

Q. Okay.   21 

A. Yeah, we don't have one of those. 22 

Q. So, that's not being done currently? 23 

A. No, not here. 24 

Q. Okay.  Was that done when ITS was the employer, was 25 
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there a kiosk? 1 

A. No, ma'am.   2 

Q. Okay.  The next bullet point says, "Nut and bolt 3 

inventory and supply availability."  What is that? 4 

A. Nothing that applies to our gate clerks. 5 

Q. Okay.  So, not being done currently; is that right?  6 

A. Yes. 7 

Q. Was that done with ITS? 8 

A. No. 9 

Q. And the next one says, "Maintain and correct total yard 10 

inventory (lot check)."  What is that? 11 

A. That falls back under the inventory inspection. 12 

Q. Is that currently being done at the Norfolk Yard? 13 

A. Yes. 14 

Q. And was that done when ITS was the employer? 15 

A. Yes. 16 

Q. And the next bullet point says, "Verify and correct no-17 

mates (units grounded with no chassis)."  What is that? 18 

A. That's a reporter that I check daily to make sure that 19 

all loaded units within our yard are properly mated to 20 

chassis. 21 

Q. You said you, you check that report currently? 22 

A. Yes, I do. 23 

Q. Okay.  Do the gate clerks currently have any role in 24 

that report? 25 
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A. No. 1 

Q. What about when you worked for ITS, who handled that 2 

report? 3 

A. That would have been Allen Young. 4 

Q. And the next bullet point, "Maintain customer service 5 

for dispatchers and drayage companies, correct billing 6 

errors, and unit availability."  What is that? 7 

A. That's not done by us.  This is something that's done by 8 

Norfolk Southern. 9 

Q. Okay.  Was this something that was done by ITS gate 10 

clerks, or was that also still done by Norfolk Southern? 11 

A. Yes, that was done by Norfolk Southern. 12 

Q. And the next one says, "Driver ban/policy enforcement." 13 

do you know what that is? 14 

A. Yes.  The driver ban is something where a driver's, his 15 

number, which is basically his identification coming in and 16 

out of our terminal, that's when we put a hold on his driver 17 

number.  And that can be done for a number of reasons. 18 

Q. Okay.  Is that something currently that the gate clerks 19 

are responsible for in any way? 20 

A. No. 21 

Q. Okay.  Were the gate clerks at ITS responsible for that 22 

in any way? 23 

A. No. 24 

Q. Who is currently responsible for that? 25 
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A. That would be me. 1 

Q. When ITS was the employer, who was responsible for that? 2 

A. That was Anthony. 3 

Q. Anthony Lee? 4 

A. Yes. 5 

Q. And the next bullet point says, "Treat in-gate damage 6 

reporting and in-yard damage reporting (J-9 report)."  What 7 

is that? 8 

A. Looking at that.  I've never seen that one before. 9 

Q. Are -- 10 

A. I guess that would be part of the gate inspection, as 11 

far as checking for damages. 12 

Q. Okay.   13 

A. Coming in the Yard. 14 

Q. So, I don't want you to guess.   15 

A. All right. 16 

Q. You're not -- but you're not familiar with the J-9 17 

report? 18 

A. No. 19 

Q. Okay.  When you were at ITS was there a J-9 report? 20 

A. Never heard of it. 21 

Q. But gate -- checking the damages, recording the damages 22 

coming in and going out, isn't that something gate clerks are 23 

responsible for overall, just to report damages? 24 

A. Yes. 25 
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Q. And was that true also when ITS was the employer? 1 

A. Yes. 2 

Q. The next bullet point says, "Basic housekeeping/office 3 

upkeep."  Is that something that the gate clerks are 4 

currently responsible for? 5 

A. Yes. 6 

Q. Was that something the gate clerks at ITS were 7 

responsible for? 8 

A. Yes. 9 

Q. And the final bullet point says, "Maintain relationship 10 

with customer (railroad) and process special request tasks 11 

such as chassis terminations."  Is that something gate clerks 12 

are currently responsible for? 13 

A. No. 14 

Q. Was that something that the gate clerks at ITS were 15 

responsible for? 16 

A. No. 17 

Q. Okay.  Is there somebody currently responsible for that 18 

at the Norfolk Yard? 19 

A. Yes.  That would be me. 20 

Q. Okay.  When ITS was the employer, was there anyone 21 

responsible for that? 22 

A. Yes. 23 

Q. Who? 24 

A. Anthony Lee. 25 
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Q. Okay.  I'll stop sharing this document. 1 

 Have you heard of a lead man? 2 

A. Yes. 3 

Q. What's a lead man? 4 

A. The lead man would be usually the most senior 5 

knowledgeable hustler driver or yard jockey that would just 6 

oversee the instructions from myself or Rosalend Boone to 7 

make sure that everything is going according to plan. 8 

Q. Is there currently a lead man at the Norfolk Yard? 9 

A. Yes. 10 

Q. Who is that? 11 

A. David Wade. 12 

Q. Okay.  And when ITS was the employer was there a lead 13 

man? 14 

A. Yes. 15 

Q. Who was that? 16 

A. David Wade. 17 

Q. Okay.  I'm going to share General Counsel's Exhibit 105 18 

on your screen.  Do you see this document at the top saying, 19 

"H&M International Transportation"? 20 

A. Yes. 21 

Q. I'll scroll down so you see the bottom of the document 22 

on Counsel's Exhibit 105.  And I'll go back up to the top.   23 

 Okay, so, number 1, "Organize crews to maximize band 24 

power in the loading/unloading process."  Is this something 25 
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Mr. Wade as the lead man is currently responsible for? 1 

A. Yes. 2 

Q. And was he responsible for at ITS? 3 

A. Yes. 4 

Q. Number 2, "Maintain and organize ramp inventory to 5 

facilitate efficient operations."  Is that something that 6 

Mr. Wade as the lead man is currently responsible for? 7 

A. Yes. 8 

Q. And was he responsible for that at ITS? 9 

A. Yes. 10 

Q. Number 3, "Manage manhours to achieve LPM peak loads 11 

(ph.)."  What is an LPM peak load? 12 

A. Lifts per man. 13 

Q. And is that something that Mr. Wade, number 3, is that 14 

something Mr. Wade as the lead man is currently responsible 15 

for? 16 

A. No. 17 

Q. Okay.  Is there somebody responsible for that? 18 

A. Yes. 19 

Q. Who? 20 

A. Myself. 21 

Q. Okay.  Was there anybody at ITS who was responsible for 22 

that? 23 

A. Yes. 24 

Q. Who? 25 
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A. Anthony Lee. 1 

Q. Number 4, "Outbound track verifications, securement, and 2 

documentation", is Mr. Wade as the lead man responsible for 3 

that? 4 

A. Yes. 5 

Q. Was he responsible for that as the lead man for ITS? 6 

A. Yes. 7 

Q. Number 5, "Enforce track protection", is that something 8 

Mr. Wade as the lead man is currently responsible for? 9 

A. Yes. 10 

Q. And was he responsible for that with ITS? 11 

A. Yes. 12 

Q. Number 6, "Protect H&M and RR owned equipment", what's 13 

RR? 14 

A. Railroad. 15 

Q. Okay.  Is Mr. Wade as the lead man responsible for 16 

protecting H&M and railroad owned equipment currently? 17 

A. Yes. 18 

Q. And when ITS was the employer, was he responsible for 19 

protecting ITS and railroad owned equipment? 20 

A. Yes. 21 

Q. Number 7, "Work with load planners and managers to plan 22 

train events", is Mr. Wade as the lead man currently 23 

responsible for that? 24 

A. Yes. 25 
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Q. Was he responsible for that when he was the lead man for 1 

ITS? 2 

A. Yes, ma'am.   3 

Q. Number 8, "Operate equipment (hustler/cranes) for extra 4 

support during heavy workload", is that something Mr. Wade as 5 

the lead man is currently responsible for? 6 

A. Except the crane part. 7 

Q. All right, so he's not responsible for the crane? 8 

A. No, ma'am.   9 

Q. Who is, anybody? 10 

A. I and whoever is operating for that day. 11 

Q. Okay.  And I believe you testified that's Darryl Halsey; 12 

is that right?  13 

A. That's one of the guys, yes. 14 

Q. Okay.  And who else is your other current crane 15 

operator? 16 

A. George Binns. 17 

Q. George Binns, okay.  So, as the lead man for ITS, was 18 

Mr. Wade responsible for operating equipment for the hustlers 19 

for extra support during heavy workload? 20 

A. Yes. 21 

Q. Okay.  And for when ITS was the employer, with respect 22 

to operating equipment, the cranes, for extra support during 23 

heavy workload, who was responsible for that? 24 

A. Could you repeat that?  I'm sorry, I had a -- 25 
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Q. The current -- sorry, the cranes because operating 1 

equipment in cranes, when ITS was the employer, who was 2 

responsible for number 8, with respect to the cranes? 3 

A. That would be me. 4 

Q. Number 9, "Assist outside drayman."  Am I saying that 5 

right? 6 

A. Yeah, you are. 7 

Q. Okay.  Is Mr. Wade, as the lead man, responsible for 8 

that currently? 9 

A. Yes. 10 

Q. And was he responsible for that when ITS was the 11 

employer? 12 

A. Yes, ma'am.   13 

Q. Number 10, "Assist flip line."  What's a flip line? 14 

A. I'm not sure.  I've never heard of that before. 15 

Q. Okay.  So, then I'll assume but I'll ask anyways, is 16 

Mr. Wade currently responsible for that? 17 

A. Yeah. 18 

Q. He is, but you don't know what it is? 19 

A. It's just under the strip so I'm assuming.  I would say 20 

no.  I would say no because we don't even know what that is. 21 

Q. Okay.  Would you know anybody who is responsible for it, 22 

or you're just not sure what it is at this point? 23 

A. I'm not sure what that is. 24 

Q. Okay.  Are you the highest manager at the Norfolk Yard 25 
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for H&M on a daily basis? 1 

A. Yes, ma'am.   2 

Q. Okay.  Number 11, "Report disciplinary issues", is 3 

Mr. Wade as the lead man currently responsible for that? 4 

A. Yes. 5 

Q. When Mr. Wade worked for ITS as the lead man was, he 6 

responsible to report discipline issues? 7 

A. Yes. 8 

Q. Number 12, "Assist ops managers in any way needed 9 

including de-rails, moving manpower, or pitman", is Mr. Wade 10 

as the lead man responsible for that currently? 11 

A. Yes, ma'am.   12 

Q. And when he worked for ITS lead man was he responsible 13 

for that? 14 

A. Yes. 15 

Q. And Number 13, "Assist in the planning of execution of 16 

the train plan for the day", when Mr. Wade was the lead -- 17 

is, sorry.  Is Mr. Wade, as the lead man for the Norfolk 18 

Yard, currently responsible for that? 19 

A. Yes. 20 

Q. And when he was the lead man for ITS, was he responsible 21 

for that? 22 

A. Yes, ma'am.   23 

Q. I'm going to stop sharing.  Okay.  As the terminal 24 

manager, do you interact with any of the mechanics? 25 



1855 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes. 1 

Q. I'm going to show you General Counsel's Exhibit 101 on 2 

the screen.  I'm going to show you General Counsel's Exhibit 3 

101.  Can you see Power Mechanic at the top of your screen? 4 

A. Yes. 5 

Q. I'm going to scroll down to the bottom of this document.  6 

Can you see page 720? 7 

A. Yes. 8 

Q. Okay.  So, we'll get to the next one which I believe is 9 

also -- nope it's 102, which is not the same one.  All right, 10 

it's a one-page document, page 720. 11 

 Okay.  Have you seen this document before? 12 

A. No, ma'am.  I haven't. 13 

Q. Okay.  Are you familiar with power mechanic?  Is there a 14 

power mechanic currently at the Norfolk Yard? 15 

A. Yes. 16 

Q. Who is it? 17 

A. That would be Marcus Hunter, Marcus Hunter. 18 

Q. Are you familiar with his duties and responsibilities 19 

currently? 20 

A. Yeah. 21 

Q. Okay.  Do you know what Mr. Hunter -- Mr. Hunter also 22 

worked for ITS; is that right?  23 

A. Yes, ma'am.   24 

Q. Do you know what his duties at ITS were? 25 
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A. I'm not sure. 1 

Q. Okay.  So, you wouldn't be the right person to ask about 2 

this, that's all right. 3 

 Okay, what about chassis mechanics, are you familiar 4 

with their current duties? 5 

A. Yes, ma'am.   6 

Q. Okay.  Are you familiar with the duties of the chassis 7 

mechanics at ITS? 8 

A. I wasn't over them, so no. 9 

 MS. DUVALL:  Your Honor, if I could have just like 2 10 

minutes to confer with Ms. Eitzen before I end cross? 11 

 JUDGE STECKLER:  Take your time. 12 

 MS. DUVALL:  Thank you. 13 

 JUDGE STECKLER:  We'll be back in 5 minutes. 14 

 Off the record, please. 15 

(Off the record from 3:39 p.m. until 3:48 p.m.) 16 

 JUDGE STECKLER: Back on the record. 17 

 Ms. Duvall? 18 

 MS. DUVALL:  We have nothing further at this time. 19 

 JUDGE STECKLER:  Mr. Esders? 20 

 MR. ESDERS:  Yes, I just have a few questions. 21 

CROSS-EXAMINATION 22 

Q. BY MR. ESDERS:  Mr. Barrow, I believe you testified this 23 

morning about what happens if you miss a deadline either 24 

unloading or loading the train.  And I believe you testified 25 
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that you would get a call from Norfolk Southern asking you to 1 

explain what had happened; is that accurate? 2 

A. Yes, sir.   3 

Q. And I believe when you were asked how often that happens 4 

you said, rarely; is that accurate?  5 

A. Yes, sir.   6 

Q. I want to drill down on that a little bit.  Right now, 7 

since you've been the terminal manager with H&M, how often 8 

would you say you've gotten the call from Norfolk Southern 9 

concerning a delay or a problem? 10 

A. Maybe twice. 11 

Q. And that's in about how long of a period? 12 

A. Over the 2-year span that I've been the terminal 13 

manager. 14 

Q. Okay, great.  And then still while H&M is, you know, 15 

having the contract there, but before you became terminal 16 

manager do you recall any instances where Norfolk Southern 17 

would call either with a complaint or concern about deadlines 18 

or something like that? 19 

A. Yes. 20 

Q. Okay.  And how often did it happen with H&M before you 21 

became terminal manager? 22 

A. Oh, you're saying with H&M.  I'm sorry. 23 

Q. Yes, yes. 24 

A. I missed that. 25 
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Q. Sorry.  Yeah, no I'm talking -- I guess it was during 1 

the time that Mr. Lee was still the terminal manager but 2 

after H&M took over; did you receive any calls from Norfolk 3 

Southern? 4 

A. Not -- . 5 

Q. Okay.  Now let's go back to your time with ITS.  I 6 

realize that was a number of years, but how often did you get 7 

calls from Norfolk Southern about, you know, complaints or 8 

problems, or issues, dealing with missing deadlines or 9 

loading/unloading trains? 10 

A. Maybe about once every 3 or 4 months. 11 

Q. Okay.  And was there a, like, consistent reason or could 12 

it have been anything that caused the delay? 13 

A. It could have been a number of things.  But I would like 14 

to think that it's probably on our hands as far as opposed to 15 

equipment. 16 

Q. When you say, on our hands, what do you mean? 17 

A. Let me think of the right way to say that.  Because we 18 

probably were short handed or something somebody wasn't doing 19 

what they were supposed to do at the time that caused the 20 

delay. 21 

Q. Okay.  Did anybody get disciplined? 22 

A. Yeah, yep. 23 

Q. Okay.  All right. Let's talk about you as terminal 24 

manager now.  Do you have dealings with the Union Teamsters 25 
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Local 822? 1 

A. I have a rep that comes in that I talk to periodically. 2 

Q. Okay, and is there a contract between H&M and Teamsters 3 

Local 822? 4 

A. Yes, sir.   5 

Q. And are you familiar with that contract? 6 

A. Somewhat, not -- 7 

Q. Have you had to deal with grievances filed by the Union? 8 

A. I have, one. 9 

Q. Okay, what was that concern? 10 

A. A guy Derrelle Holmes filed a grievance, but it was -- 11 

I'm trying to think what was the basis of that grievance.  He 12 

said that he wasn't being allowed to operate as much as he 13 

wanted to, or something like that. 14 

Q. Operate the crane? 15 

A. Yes. 16 

Q. Okay.  So, was this kind of like a grievance over his 17 

scheduling, not like a discipline? 18 

A. Yes, it was.  Yeah. 19 

Q. Okay.  And that was the only one you received? 20 

A. Yes, sir.   21 

Q. Okay.   22 

 MR. ESDERS:  All right, I have no further questions. 23 

 JUDGE STECKLER:  Mr. Fitzgerald? 24 

 MR. FITZGERALD:  We have a few for redirect.  Yes, Your 25 
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Honor. 1 

REDIRECT EXAMINATION 2 

Q. BY FITZGERALD:  Mr. Barrow, you just testified in 3 

response to Mr. Esders questions that you received, we'll 4 

call them reports or complaints, from Norfolk Southern every 5 

3 to 4 months while you worked at ITS; correct? 6 

A. Yes. 7 

Q. You testified that people were disciplined as result of 8 

those complaints; correct? 9 

A. Yes, sir.   10 

Q. Who was disciplined? 11 

A. It was always me. 12 

Q. Okay.  Why were you disciplined? 13 

A. Because I was the supervisor on duty at the time. 14 

Q. Okay.  So, it was the supervisor who is managing the 15 

track at the time was disciplined? 16 

A. Yes. 17 

Q. Okay.  And you just -- it fell -- it was your fault 18 

because you were the manager? 19 

A. Basically.  Yes, sir.   20 

Q. Okay.  And you're responsible for your crew? 21 

A. Yes. 22 

Q. Okay.  But it was -- is it fair to say that it was your 23 

crew's work that was leading for the delays? 24 

A. Yes. 25 
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Q. Okay.   1 

 JUDGE STECKLER:  Mr. Barrow, in turn did you discipline 2 

anybody for their failures on this? 3 

 THE WITNESS:  Yes, ma'am.   4 

 JUDGE STECKLER:  And who was that? 5 

 THE WITNESS:  I would just explain to Mr. Lee what the 6 

situation was, and he would take appropriate action. 7 

 JUDGE STECKLER:  Did you know, if you explained to 8 

Mr. Lee, that someone always got disciplined? 9 

 THE WITNESS:  I'm not sure.  I can't say. 10 

 JUDGE STECKLER:  Mr. Fitzgerald, please continue. 11 

Q. BY MR. FITZGERALD:  Did you ever counsel employees as a 12 

result of the delays that were reported from Norfolk 13 

Southern? 14 

A. I would have a verbal conversation with them, yes.  But 15 

it was more so as a whole, not -- I didn't, I never, pulled 16 

any one person out.  I just talked to the whole crew as a 17 

whole. 18 

Q. And what would you say to the crew as a whole? 19 

A. I would explain to them the situation, what I think led 20 

up to it, and I would let them know what the outcome would 21 

be.  And then I would ask what their input would be and how 22 

could we, going forward, avoid those situations in the 23 

future. 24 

Q. Okay.  Can you give me an example with some more 25 
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specifics as to the type of thing that would have led to that 1 

delay and the way that conversation would proceed? 2 

A. Yes, sir.   3 

 I remember one incident was, we got a train released 4 

late, had a couple guys that -- let's see, one guy was on a 5 

telephone when he should have been pulling to the train.  He 6 

was actually on the telephone.  And this is nothing that I 7 

saw personally but it was reported by one of the other yard 8 

drivers that this is part of the problem, the guy stays on 9 

his phone all the time. 10 

Q. Were there other instances other than the individual who 11 

stayed on his phone all the time that would lead to a delay? 12 

A. Yes, sir.  Guys stopping, coming to the break room 13 

during the times of, I call it the rush hour, which is 14 

between 2:00 and 4:00.  On guys possibly coming up to the 15 

break room on two and three times per track. 16 

Q. Who, was there someone in particular or one or two 17 

individuals in particular that would frequently come to the 18 

break room? 19 

A. Vernon Cuffee was one. 20 

Q. Okay.  Was there anyone else? 21 

A. I wouldn't say it was -- I would say him, most of the 22 

time. 23 

Q. Most of the time it was him, but was there anyone else 24 

who would do it? 25 
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A. I'm trying to think.  I can't remember.  I can't 1 

remember specifically; I just remember Vernon Cuffee because 2 

I had a conversation with him. 3 

Q. Did we discuss --  4 

 JUDGE STECKLER:  Are -- 5 

 MR. FITZGERALD:  -- excuse me, Your Honor. 6 

 JUDGE STECKLER:  I was going to back up to the previous 7 

example.  You said there was one guy on the phone, do you 8 

know who that was? 9 

 THE WITNESS:  Yeah, Vernon Cuffee. 10 

 JUDGE STECKLER:  Okay. I'm sorry to interrupt. 11 

 MR. FITZGERALD:  Thank you. 12 

Q. BY MR. FITZGERALD:  There's -- so, Vernon was reported 13 

to be on the phone and Vernon was reported to be in the break 14 

room.  Were there any other instances that led to delays 15 

which resulted in calls from Norfolk Southern? 16 

A. Yeah, I had a couple times, equipment failure. 17 

Q. Okay, what happened with the equipment? 18 

A. Trucks breaking, truck may break or catch a flat.  Or we 19 

may have an issue with the crane or something like that.  And 20 

we would have to call the crane mechanic out into the Yard, 21 

and he would actually have to come out and find out what the 22 

problem was and try to fix it so that we could keep rolling.  23 

So, just situations like that. 24 

Q. Okay, and with the crane, we'll call it a breakdown, the 25 
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crane breakdown would that be due to operator error or wear 1 

and tear on the machine? 2 

A. That could be either or.  The operator is operating the 3 

machine in an aggressive manner that could lead to a 4 

breakdown. 5 

Q. Do you recall that happening specifically? 6 

A. I used to get complaints from Marcus about how 7 

aggressive Darryl operates the machine. 8 

Q. Okay.  Is Marcus the, I believe you said he was, the 9 

power mechanic. 10 

A. Yes. 11 

Q. Is that right? 12 

A. Yes. 13 

Q. Okay, who had responsibility for maintaining the crane? 14 

A. Yes. 15 

Q. Okay.  And was Darryl the principal crane operator at 16 

ITS? 17 

A. Yes. 18 

Q. Okay.  And with respect to trucks, the same questions 19 

with the crane, is that routine maintenance or breakdowns, or 20 

was that due to operator error where you have truck issues? 21 

A. That was mostly routine maintenance.  It could have been 22 

a couple times where maybe a driver cut too sharp and clipped 23 

a chassis and popped a tire and may have to drop out of the 24 

lineup to go get a new tire or swap trucks.  And all of that 25 
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costs time. 1 

Q. Is that different than the -- you testified previously 2 

about Mr. Smith driving with two feet.  Is that a different 3 

issue than you were describing with Mr. Smith? 4 

A. Yes. 5 

Q. Okay.  Any other instances which led to discipline that 6 

you can think of with when after Norfolk Southern called to 7 

complain? 8 

A. No, sir.   9 

Q. Okay. 10 

 MR. FITZGERALD:  Mr. Barham, I'm going to ask you to 11 

pull up Respondent's Exhibit Q, which is an Excel spreadsheet 12 

and has already been entered into evidence.  Is, for the 13 

record, it is Bates label H&M 1711. 14 

 MR. BARHAM:  One moment. 15 

 MR. FITZGERALD:  Thank you.  Can you, just for my 16 

viewing, would you please zoom in a little bit?  And I 17 

believe you can go down to that bottom right corner where 18 

there's 100 percent, you can zoom in.  And would you just 19 

scroll up, so all rows are visible, please?  Thank you. 20 

Q. BY MR. FITZGERALD:  Mr. Barrow, can you see this 21 

document? 22 

A. Yes, sir.   23 

Q. Do you recognize this document? 24 

A. Yes. 25 



1866 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. What is this document? 1 

A. This is our current roster of employees. 2 

Q. Okay.  So, if I'm looking here, I have Marcus Hunter who 3 

I think you were just talking about is the mechanic power 4 

lead; is that Marcus? 5 

A. Yes. 6 

Q. Okay.  And his hire date's listed as February 5th, of 7 

2019; is that right?  8 

A. That should be about right. 9 

Q. Okay.  I'd like you to just quickly review this list and 10 

tell me if there's anyone that's currently employed by H&M 11 

that's not, at the Norfolk Yard, that's not listed on this 12 

list. 13 

A. The last groundsman that I just hired, he's not on this 14 

list. 15 

Q. Is that the individual you called Junior? 16 

A. Yes. 17 

Q. Okay.  And I believe you testified that he was hired a 18 

couple weeks ago; is that right?  19 

A. -- .  20 

Q. Okay.  Was he hired in 2021? 21 

A. Yes, yeah.   22 

Q. Do you know if it was in February or January of this 23 

year? 24 

A. I would say maybe the last week of January. 25 
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Q. Okay.  All right, and you previously testified about 1 

Latifah Bright being a gate clerk; do you recall that? 2 

A. Yes. 3 

Q. This lists her as on leave.  Is she still on leave 4 

currently? 5 

A. No, she is active. 6 

Q. Okay, she came back.  All right.  And Larry Aughtman is 7 

listed on this document -- 8 

A. Yeah. 9 

Q. -- as active.  He is currently on leave though, correct? 10 

A. Yes, he is on medical. 11 

Q. Okay.  And so, to be clear, you have two crane 12 

operators.  You have three listed here but two active; is 13 

that right?  14 

A. Yes. 15 

Q. Okay.  And so, the active ones are George Binns, if I'm 16 

reading this correctly who was hired on May 1st of 2019; is 17 

that right?  18 

A. Yes. 19 

Q. Okay and then Darryl Halsey who you previously worked 20 

with at ITS who was hired on in August of 2019, right? 21 

A. Yes, sir. 22 

Q. Okay.  You had testified that you had five gate clerks.  23 

Is that -- do you recall saying that? 24 

A. Yes. 25 
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Q. Okay.  I only see four gate clerks listed here.  Jamel 1 

Boone who was hired in October of 2019, do you see that? 2 

A. Yes. 3 

Q. Okay.  And Latifah hired who was hired -- when was she 4 

hired? 5 

A. That looks like January 30th, 2019. 6 

Q. Okay.  And Jasmine Moore was a gate clerk; when was she 7 

hired? 8 

A. That's August 31st, 2020. 9 

Q. Okay.  And Carletta Riddick whose -- when was she hired? 10 

A. That's 5th month, 14th, day of 2019. 11 

Q. Okay.  And then who was the fifth gate clerk you 12 

referred to? 13 

A. That would be Rosalend, Rosalend Boone. 14 

Q. Okay.  Whose -- what was her hire date? 15 

A. Her hire date is January 29th, 2019. 16 

Q. Okay.  This lists that her title is the operations 17 

manager rail. 18 

A. Yes. 19 

Q. And that's her position.  And she fills in as the gate 20 

clerk when necessary; is that right? 21 

A. Yes, sir.  22 

Q. Okay.  With respect to mechanics, you only have one 23 

power mechanic; is that right?  24 

A. Yes. 25 
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Q. That is Marcus who we talked about just a minute ago? 1 

A. Yes, sir.   2 

Q. All right, who's your -- do you have another mechanic? 3 

A. Yes. 4 

Q. Who's that? 5 

A. That would be Jermaine Collins. 6 

Q. Okay.  When was he hired? 7 

A. That says January 23rd, 2019. 8 

Q. Is that the first day of operations at the Yard for H&M, 9 

do you know? 10 

A. I want to say the -- I thought it was the 21st.  Maybe 11 

I'm wrong. 12 

Q. Okay.   13 

A. I'm not sure. 14 

Q. Okay.  Did he work at ITS though? 15 

A. Yes. 16 

Q. Okay.  So, you only have two mechanics at the Yard now, 17 

right? 18 

A. Yes, sir.   19 

Q. Have you always had two mechanics at the Yard for H&M? 20 

A. Well, the power side we always have one.  But on the 21 

chassis repair side, we've had up to three. 22 

Q. Okay.  What made you move up to three? 23 

A. Just the demand, the work, the volume of work increased. 24 

Q. Okay.  When you started work at H&M at the Norfolk Yard, 25 
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did you have three mechanics? 1 

A. No. 2 

Q. Okay.  Or excuse me, did you have -- you had two 3 

mechanics I think we said.  Did you have three maintenance 4 

and repair mechanics? 5 

A. Yes.  I want to say at the time we started -- we didn't 6 

start with three.  We started with just Jermaine. 7 

Q. Okay.  Is that because volumes were low? 8 

A. Yes. 9 

Q. Okay.  Okay, I see you listed here towards the bottom, 10 

right, as a terminal manager? 11 

A. Yes. 12 

Q. And Juanita's listed as the, Ms. Williams, is listed as 13 

the administrative assistant? 14 

A. Yes. 15 

Q. What was her hire date? 16 

A. That's January the 23rd, 2019. 17 

Q. Okay.  And right about Ms. Williams is David Wade who 18 

you'd previously testified is the lead switcher; is that 19 

right?  20 

A. Yes. 21 

Q. Okay.  What was his hire date? 22 

A. January the 28th, 2019. 23 

Q. Okay.  And you had testified that Ron Spencer is the 24 

groundsman; do you recall saying that? 25 



1871 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes. 1 

Q. Okay, that position is not listed on this document.  2 

He's -- what's his position here? 3 

A. Switcher. 4 

Q. Okay.  Is a groundsman a duty of a switcher, or is it a 5 

separate job title? 6 

A. No.  Actually, it's a different job title. 7 

Q. Okay.  Do you know why he's listed as a switcher right 8 

here? 9 

A. I gave him a raise.  10 

Q. Okay.  So, he's listed as switcher for pay purposes, but 11 

his functions are as a groundsman? 12 

A. Yes. 13 

Q. Okay.  So, I see -- who are the other switchers that are 14 

listed here? 15 

A. I have David Wade, lead switcher; James Cofield is a 16 

switcher; Stephon Barcliff is a switcher. 17 

Q. Okay.  And was, just to be clear, was Junior a switcher? 18 

A. Junior came in as a groundsman, but he will be trained 19 

and moved up. 20 

Q. Okay.  Is there anyone on here that's not, and just to 21 

be clear, that's not currently employed by H&M? 22 

A. No, sir.   23 

Q. Okay, but Larry, just to be clear, Larry is currently on 24 

leave of absence, right? 25 
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A. Right. 1 

Q. Okay.  All right, thank you. 2 

 MR. FITZGERALD:  Mr. Barham, would you pull up 3 

Respondent Exhibit R as well?  It is also an Excel 4 

spreadsheet, produced in native format and the Bates label is 5 

H&M 0557, for the record.  It has already been introduced 6 

into evidence.   7 

 You beat me to the punch, thank you for zooming in. 8 

Q. BY MR. FITZGERALD:  Okay, Mr. Barrow, have you seen this 9 

document before? 10 

A. No, sir.   11 

Q. Okay.  I'll represent to you that this a -- well, do you 12 

recognize the name.  Strike that.  Do you recognize the name 13 

Kenneth Bolyard? 14 

A. Yes. 15 

Q. Okay.  Was he formally employed by H&M? 16 

A. Yes, sir.   17 

Q. Okay.  And do you know if -- is he currently employed? 18 

A. No. 19 

Q. All right, he's not currently employed because he wasn't 20 

found on the list as part of Respondent Exhibit Q; is that 21 

right?  22 

A. Right. 23 

Q. Okay, which is the last document that we looked at and 24 

it was the list of current employees; right? 25 
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A. Yeah. 1 

Q. Except for Junior, who was recently hired.  Okay.  When 2 

you previously testified on cross with Ms. Duvall you were 3 

asked a number of questions about employees who currently or 4 

previously worked for H&M at the Yard.  Do you recall those 5 

questions? 6 

A. Yes. 7 

Q. Okay.  Do you recall why Mr. Bolyard was terminated? 8 

 MR. ESDERS:  I'm going to -- 9 

 MR. FITZGERALD:  Go ahead. 10 

 MR. ESDERS:  I'm going to object to the use of this 11 

document for these purposes.  The witness testified that he 12 

has not seen it.  And it clearly contains reasons for ceasing 13 

of employment.  If you want to ask him without the document, 14 

that's fine, but he is not familiar with this one. 15 

 MR. FITZGERALD:  That's fine.  I can do that.   16 

 Mr. Barham, will you remove that? 17 

Q. BY MR. FITZGERALD:  Do you recall when, just to be clear 18 

for the record, do you recall when Mr. Bolyard's termination, 19 

or excuse me, Mr. Bolyard's employment with H&M ended? 20 

A. I don't recall the exact date. 21 

Q. Okay.  Do you recall -- and you had testified about a 22 

Martin Costello, correct? 23 

A. Yes. 24 

Q. And I believe you said he was a crane operator with H&M? 25 
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A. Yes. 1 

Q. And do you recall when he was hired? 2 

A. He was hired, I would say, January 2019. 3 

Q. Okay.  And does he -- is he, currently employed? 4 

A. No, sir.   5 

Q. Do you know when he -- what his date of termination was 6 

with, excuse me, do you know what the last day of his 7 

employment with H&M was? 8 

A. I believe it may have been something like July/August of 9 

2019. 10 

Q. Okay.  Do you know Kadarius Cuffee (ph.)? 11 

A. Yes. 12 

Q. Okay.  Who is he? 13 

A. He was, let's see, he was a trailer mechanic, a trailer 14 

shop mechanic. 15 

Q. And do you recall when he was hired?  Excuse me, was he 16 

employed at H&M? 17 

A. Yes. 18 

Q. Do you recall when he was hired? 19 

A. I would say maybe around March. 20 

Q. Of what year? 21 

A. I'm trying to think, I can't remember exactly.  It's 22 

kind of -- oh, man.  I don't recall with him. 23 

Q. Okay.  Do you recall the reason -- is he currently 24 

employed by H&M? 25 
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A. No. 1 

Q. Okay, do you recall the reason his employment ended? 2 

A. He was seeking better pay. 3 

Q. Do you remember when that happened? 4 

A. I would say that probably was about October of '20. 5 

Q. Okay.  And you testified previously about a David Nye 6 

(ph.), I believe.  Do you recall that? 7 

A. What was that name again? 8 

Q. David, excuse me, a David High. 9 

A. Oh, yeah. 10 

Q. Okay.  And I believe you had said he had failed a drug 11 

test; is that correct?  12 

A. Yes, sir.   13 

Q. Okay.  Do you recall when he was hired by H&M? 14 

A. I want to say he came on about February of 2019, 15 

February/March, around that time of 2019. 16 

Q. Did his employment -- and his employment ended, do you 17 

recall when that happened? 18 

A. It couldn't have been more than a couple of months.  So, 19 

yeah, maybe about 60 days after, if that long. 20 

Q. Okay.  And I believe you mentioned a -- well, do you 21 

recall who Ronald Hodge is? 22 

A. Ronald Hodge, yes. 23 

Q. Okay.  Who is Ronald Hodge? 24 

A. Ronald Hodge was a trailer mechanic also, trailer shop 25 
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mechanic. 1 

Q. When was -- was he hired by H&M? 2 

A. Yes. 3 

Q. When? 4 

A. Let's see, I hired him around June of 2019. 5 

Q. And is he currently employed by H&M? 6 

A. No, sir.   7 

Q. What -- when was his last day of employment; do you 8 

know? 9 

A. Man, I don't know exactly. 10 

Q. Okay.  Do you recall the reason his employment ended? 11 

A. Yes.  He was living in North Carolina and he was saying 12 

that his commute back and forth was just, it was just too 13 

much for him.  So, he was going to try and find something 14 

closer to home. 15 

Q. Okay.  And you had testified earlier about Derrelle 16 

Holmes, right? 17 

A. Yes. 18 

Q. Okay.  Do you recall when he was hired by H&M? 19 

A. Derrelle came on maybe about February or March of 2019. 20 

Q. Okay.  Do you recall when his employment with H&M ended? 21 

A. September 2019. 22 

Q. Okay.  Do you recall the reason for the end of his 23 

employment? 24 

A. Just walked off the job. 25 
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Q. Okay.  Ernest Holmes, do you recall who Ernest Holmes 1 

is? 2 

A. Ernest Holmes, yes. 3 

Q. Who is he? 4 

A. He was a groundsman. 5 

Q. Okay.  Do you recall when he was hired by H&M? 6 

A. Maybe about April of 2019. 7 

Q. Okay.  He's no longer employed; is that right?  8 

A. Correct. 9 

Q. Do you recall what was his final date of employment? 10 

A. I don't recall exactly but I want to say it had to be 11 

around June/July 2019. 12 

Q. Okay.  Do you recall the reason for his -- 13 

A. Yes, he pretty much -- 14 

Q. -- termination? 15 

A. -- called me on the phone and said this job wasn't for 16 

him. 17 

Q. Did he say what that meant? 18 

A. I take it as, when guys say stuff like that it's just 19 

probably a little more physical than they would want to have 20 

themselves doing. 21 

Q. Are these physical jobs? 22 

A. Yeah, this railroad road work is very physical. 23 

Q. Okay.  So, it's not for -- is it not for everyone, that 24 

you're understanding in your experience? 25 



1878 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Right.  It's not for everyone. 1 

Q. Okay.  And you testified Carlos Jones was -- we 2 

testified about him.  What about Edward Lucas, you mentioned 3 

him, do you recall who Edward Lucas is? 4 

A. I vaguely remember him.  I don't remember him even being 5 

here working. 6 

Q. Okay.  So, you wouldn't recall when he was hired or 7 

maybe when his last day of employment was. 8 

A. No. 9 

Q. Okay.  David Proffitt, do you recall when his hire date 10 

was? 11 

A. Proffitt was -- let's see, it was warm.  So, I would say 12 

about June or July of 2019. 13 

Q. Okay.  Do you recall when his last day of employment 14 

was? 15 

A. His last day was maybe August of 2020. 16 

Q. Okay.  Do you recall why his employment ended? 17 

A. Yes, relocation. 18 

Q. Steven Rodriguez (ph.), does that name mean anything to 19 

you? 20 

A. Yes. 21 

Q. Who is Steven Rodriguez? 22 

A. Rodriguez was also a trailer shop mechanic. 23 

Q. And do you recall when his employment with H&M started? 24 

A. Let's see (indiscernible).  He came about, it might have 25 
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been about, let's see, maybe October/November of 2019. 1 

Q. Okay.  Did you hire him? 2 

A. Yes. 3 

Q. Was that because the time, or because of the increase in 4 

work that you testified about earlier? 5 

 JUDGE STECKLER:  I think we lost Mr. Barrow.   6 

 Let's go off the record for a moment, please. 7 

(Off the record from 4:21 p.m. until 4:22 p.m.) 8 

 JUDGE STECKLER: Back on the record. 9 

 Okay, Mr. Barrow got knocked off because of bandwidth.  10 

Continue, please, Mr. Fitzgerald. 11 

 MR. FITZGERALD:  Thank you, Your Honor.  12 

Q. BY MR. FITZGERALD:  You were mentioning, we were talking 13 

about Steven Rodriguez, who was a former H&M employee.  You 14 

said he was a mechanic; is that correct? 15 

A. Yes. 16 

Q. Okay.  And you previously testified about an increase 17 

work at the Yard, was he hired as a part of that, as a result 18 

of that, increase? 19 

A. Yes, sir.   20 

Q. Okay.  And he is no longer employed, is he? 21 

A. No longer. 22 

Q. And do you know the reason why he isn't employed? 23 

A. He said he was going back to his old job.  That's all he 24 

told me. 25 
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Q. Okay.  And you previously testified about John Orlando 1 

Smith. 2 

A. Yes. 3 

Q. He was an employee at H&M at one point? 4 

A. Yes, sir.   5 

Q. Do you recall when he was hired? 6 

A. I would say that was about February or March of 2019. 7 

Q. Okay.  And is he no longer employed? 8 

A. Yes, he's no longer employed. 9 

Q. Okay.  Was he the individual who failed the background 10 

check? 11 

A. Yes. 12 

Q. Okay.  Does the name John Stephens, does that ring a 13 

bell? 14 

A. Yes.  15 

Q. Okay, who's John Stephens? 16 

A. John Stephens was hired about 2 months ago as a power 17 

shop mechanic. 18 

Q. And he -- is he currently employed? 19 

A. No.  No, sir.   20 

Q. How long, or, what led to his -- do you know why he is 21 

no longer employed? 22 

A. Yeah, he didn't like the environment that he would have 23 

been working in.  So, he only hung around maybe a week. 24 

Q. Okay.  Does -- are you familiar with the name Breon 25 
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Lamont Stewart? 1 

A. Breon Stewart, yes. 2 

Q. Who is Breon Stewart? 3 

A. I believe he was to be hired as a mechanic also, trailer 4 

shop mechanic. 5 

Q. Was he hired? 6 

A. I want to say he was hired but he never came in to work.  7 

I think he took employment somewhere else; I want to say 8 

that. 9 

Q. Okay.  Do you recall when that happened? 10 

A. Oh, man, that had to be earlier.  That was -- so that 11 

was before April.  So, I'm going to say that happened 12 

anywhere between February and March -- 13 

Q. Okay.   14 

A. -- well, yeah February and March of 2019. 15 

Q. Okay.  And then -- oh, I think we lost him. 16 

 JUDGE STECKLER:  He lost his bandwidth. Let's go off the 17 

record until we get him back.  There he is.  Okay.  18 

 MR. FITZGERALD:  That was fast. 19 

 JUDGE STECKLER:  We will be not off the record.  Okay, 20 

let's see if we get Mr. Barrow back okay. 21 

 MR. FITZGERALD:  Will you unmute, Mr. Barrow. 22 

 THE WITNESS:  Yeah, I just took it off. 23 

Q. BY MR. FITZGERALD:  Okay.  Can we double check that 24 

you're off because it appears you are muted right now, 25 
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Mr. Barrow? 1 

A. You can't hear me? 2 

Q. I can hear you, but your microphone appears to be muted, 3 

so that's bizarre.  We can keep working. 4 

 You had testified about an Aaron Scott Stores, do you 5 

recall that? 6 

 JUDGE STECKLER:  I think he just froze. 7 

 MR. FITZGERALD:  All right. 8 

 THE WITNESS:  All right, I'm back again. 9 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald? 10 

 MR. FITZGERALD:  Okay. 11 

Q. BY MR. FITZGERALD:  I was asking about Aaron Scott 12 

Stores, you had previously testified about him; is that 13 

correct?  14 

A. Yes, sir.   15 

Q. Okay.  Do you recall when he was hired? 16 

A. He was hired February of 2019. 17 

Q. Okay.  Do you recall when his last day of work was with 18 

H&M? 19 

A. I think that was June 2019. 20 

Q. Okay.  Do you recall the reason why he is no longer 21 

employed? 22 

A. Just didn't want to work two jobs anymore. 23 

Q. Okay.   24 

 JUDGE STECKLER:  Question here, Mr. Barrow.  All these 25 
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employees that we’ve discussed, a number of them were 1 

maintenance.  In the time that you've been terminal manager, 2 

did you ever think about picking up the phone and calling 3 

Mike McManus to come back? 4 

 No?  Mr. Barrow, can you hear me? 5 

 THE WITNESS:  Your Honor. 6 

 JUDGE STECKLER:  Thank you.  I'll repeat the question.  7 

In the time that you -- you've had some turnover with 8 

mechanics. 9 

 THE WITNESS:  Yes. 10 

 JUDGE STECKLER:  Since you've been terminal manager did 11 

you ever think about picking up the phone and calling Mike 12 

McManus? 13 

 THE WITNESS:  Mike McManus, I talked to a friend of -- 14 

 JUDGE STECKLER:  Okay.  Okay, Mr. Barrow -- hang on just 15 

a moment, froze up. 16 

 Okay, the last thing you said -- I don't know if you can 17 

hear me? 18 

 THE WITNESS:  I can hear you. 19 

 JUDGE STECKLER:  Okay.  You've still got the weird -- it 20 

says your microphone is muted, so. 21 

 THE WITNESS:  Can you hear me? 22 

 JUDGE STECKLER:  Yes, sir.   23 

 THE WITNESS:  Okay.   24 

 JUDGE STECKLER:  You said you talked to a friend? 25 
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 THE WITNESS:  Yes, I talked to a friend of Mike McManus 1 

and he said that Mike was working with the ILA as a trailer 2 

shop.  So, I know I couldn't convince a man that made that 3 

much money to come back to work for peanuts for me. 4 

 JUDGE STECKLER:  Okay.  Were there any other mechanics 5 

that -- okay.  We lost Mr. Barrow again. 6 

 Let's go off the record for 5 minutes, see if Mr. Barrow 7 

can get established. 8 

(Off the record from 4:28 p.m. until 4:36 p.m.) 9 

 JUDGE STECKLER: Back on the record. 10 

Q. BY MR. FITZGERALD:  Okay, just a couple more questions 11 

Mr. Barrow.  12 

 You had testified that at ITS, you recall Allen Young 13 

worked with you at ITS; correct? 14 

A. Yes. 15 

Q. Okay.  And you testified that he had inventory duties; 16 

is that correct?  17 

A. Yes, sir.   18 

Q. Okay.  Did he have other duties at ITS? 19 

A. Yes. 20 

Q. Okay, what were his other duties at ITS? 21 

A. He would work load plan, oversee the gate clerks 22 

whenever they had an issue he would help them out, assist 23 

them in their situation, he would do inventory, and he was 24 

also a part of helping me when I was doing other things.  So, 25 
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if, like, I was busy to check securement of the containers 1 

before we released the tracks. 2 

Q. Did anyone else do inventory work at the Yard while at 3 

ITS, while you worked at ITS? 4 

A. When Allen or I was on vacation or needed a fill-in, 5 

periodically Michelle Clarke would do inventory. 6 

Q. Okay.  But that was only when there was -- when you or 7 

Aleen weren't able to do it? 8 

A. Right. 9 

Q. Okay.  Was that -- you said Allen would help the gate 10 

clerks, was Mr. Young a lead gate clerk? 11 

A. Yes, he was. 12 

Q. Okay.  And his -- in load planning, he helped with load 13 

planning you said. 14 

A. Yes, sir.   15 

Q. And you had previously testified that load planning is 16 

the schedule of work that drivers do, correct?  Is that -- do 17 

I have that accurate? 18 

A. Yes, sir.   19 

Q. It's how they -- dictates how a train gets loaded? 20 

A. Yes. 21 

Q. Would you consider that important to operation of the 22 

Yard? 23 

A. Very. 24 

Q. Okay.   25 
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 MR. FITZGERALD:  No further questions, Your Honor. 1 

 JUDGE STECKLER:  General Counsel? 2 

 MS. DUVALL:  I just have a few follow-ups. 3 

RECROSS-EXAMINATION 4 

Q. BY MS. DUVALL:  Mr. Barrow, when Mr. Fitzgerald was 5 

asking you some questions, I believe you used the term 6 

principal crane operator with respect to Mr. Halsey.  Is that 7 

the same as a lead crane operator? 8 

A. We actually don't use the term lead.  We just have -- 9 

 MS. DUVALL:  He's frozen. 10 

 JUDGE STECKLER:  Mr. Barrow, can you hear us? 11 

 THE WITNESS:  Yes, Your Honor. 12 

 JUDGE STECKLER:  The last think you said, you don't use 13 

the expression leads for crane operators? 14 

 THE WITNESS:  Right.  We just call them senior crane 15 

operators.  The person that's been doing it the longest. 16 

Q. BY MS. DUVALL:  And was Mr. Halsey a senior crane 17 

operator at ITS? 18 

A. Yes. 19 

Q. At ITS, was Mr. Halsey operating the crane more than 20 

anyone else? 21 

A. Yes, ma'am.   22 

 MS. DUVALL:  I have no further questions, Your Honor. 23 

 JUDGE STECKLER:  Mr. Esders? 24 

 MR. ESDERS:  I have no further questions. 25 



1887 
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 JUDGE STECKLER:  Mr. Fitzgerald, anything else? 1 

 MR. FITZGERALD:  No, Your Honor.  2 

 JUDGE STECKLER:  Mr. Barrow, you're about to be excused 3 

as a witness.  I'm not sure how much longer the case may go 4 

on.  But in the meantime, please do not discuss your 5 

testimony with anybody.  Okay? 6 

 THE WITNESS:  Yes, ma'am.   7 

 JUDGE STECKLER:  And you can leave that lousy computer 8 

alone. 9 

 THE WITNESS:  Thank you, Your Honor.  10 

 JUDGE STECKLER:  Thank you. 11 

 THE WITNESS:  All right.  12 

 JUDGE STECKLER:  Have a good afternoon. 13 

 THE WITNESS:  Thank you, you do as well. 14 

(Witness excused.) 15 

 JUDGE STECKLER:  Okay.  So, we were talking off the 16 

record about scheduling.  What we are going to do is not get 17 

on the record tomorrow.  We'll have a brief settlement 18 

discussion on Wednesday at 1:00 Eastern, via Skype, less 19 

likely to have technical difficulties there. 20 

 And then if we don't have a resolution, we'll get back 21 

on the record on the 22nd; correct?   22 

 MR. FITZGERALD:  Yes. 23 

 JUDGE STECKLER:  Okay.  Okay, is General Counsel okay? 24 

 MS. DUVALL:  Yes, we agree.  Just to clarify the timing 25 
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for the 22nd, it's 9:30 a.m. still, or -- 1 

 JUDGE STECKLER:  Yes, unless you want something 2 

different. 3 

 MS. DUVALL:  No, it's fine.  I just wanted to make sure 4 

I show up at the correct time. 5 

 MR. FITZGERALD:  Let's plan on that and I will confer 6 

with Jesse (ph.).  I know his work schedule is earlier than 7 

ours.  So, if the issue becomes -- you're on Central Time, 8 

Your Honor, so I don't want to start too early.  But if he's 9 

going to be long it might make sense to ask him to maybe a 10 

bit earlier than 9:30. 11 

 JUDGE STECKLER:  Okay.  12 

 MS. DUVALL:  That also is fine with General Counsel. 13 

 JUDGE STECKLER:  Okay. I mean, we're not getting on the 14 

record at 5:00, but -- 15 

 MR. FITZGERALD:  Said he would be welcome -- he would be 16 

happy for that, right? 17 

 JUDGE STECKLER:  I know, with his schedule. 18 

 MR. FITZGERALD:  Right. 19 

 JUDGE STECKLER:  So, Mr. Barham, thank you again for 20 

your services.  Tom, thank you again.  Appreciate you all 21 

working with us today.  And with that we'll be off the 22 

record.  23 

 (Whereupon, at 4:41 p.m., the hearing in the above-24 

entitled matter was continued, to resume Monday, March 22, 25 
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2021 at 9:30 a.m.)  1 
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CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), Region 05, in the 3 

matter of H&M INTERNATIONAL TRANSPORTATION, INC., Case No. 4 

05-CA-241380, on March 4, 2021, was held according to the 5 

record, and that this is the original, complete, and true and 6 

accurate transcript that has been compared to the recording, 7 

at the hearing, that the exhibits are complete and no 8 

exhibits received in evidence or in the rejected exhibit 9 

files are missing. 10 

 11 

 12 

       13 

      _____________________________ 14 

      Tom Bowman 15 

      Official Reporter 16 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 05 

       _  
                                  | 
In the Matter of:                 | 
                                  | 
H&M INTERNATIONAL TRANSPORTATION, |  
INC.,                             | 
                                  | 
              Respondent,         | 
                                  |   Case No. 05-CA-241380 
    and                           |                                                                                             
                                  | 
INTERNATIONAL LONGSHOREMEN'S      | 
ASSOCIATION, LOCAL 1970, AFL-CIO  | 
                                  | 
              Charging Party      | 
                                  | 
    and                           | 
                                  | 
TEAMSTERS LOCAL UNION No. 822     | 
a/w THE INTERNATIONAL BROTHERHOOD | 
                                  | 
              Party in Interest.  |  
__________________________________| 
 
 
 The above-entitled matter came on for hearing pursuant 

to notice before SHARON LEVINSON STECKLER, Administrative Law 

Judge, via videoconference, on Monday, March 1, 2021, at 9:00 

a.m. 
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P R O C E E D I N G S 1 

(Time Noted:  9:41 a.m.) 2 

 JUDGE STECKLER:  Good morning.  We are ready to start 3 

the sixth day of hearing in H&M.  Any preliminary matters?  I 4 

think GC has one.   5 

 MS. DUVALL:  Your Honor, while we were in between weeks, 6 

General Counsel filed a motion to amend the complaint.  At 7 

this point, we orally would move for that motion to be 8 

granted.  I understand, as far as I’m aware, Respondent 9 

hasn’t filed an opposition yet.   10 

 JUDGE STECKLER:  Mr. Fitzgerald or Mr. Marculewicz?   11 

 MR. MARCULEWICZ:  Yeah, we filed an opposition.  Sorry, 12 

my camera -- let me just -- reason it's going out.  We filed 13 

an opposition and served it on everybody at the end of last 14 

week.  You did not receive that?   15 

 MS. DUVALL:  I did not.   16 

 JUDGE STECKLER:  I did not receive it either.   17 

 MR. MARCULEWICZ:  Let me look into that and I will 18 

circulate that -- 19 

 JUDGE STECKLER:  Okay.   20 

 MR. MARCULEWICZ:  -- it's  my understanding that it had 21 

been filed. 22 

 JUDGE STECKLER:  Okay, we’ll hold on the ruling pending 23 

receiving Respondent’s opposition.   24 

 Any additional preliminary matters before we get in the 25 
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first witness?   1 

 MS. DUVALL:  Not from General Counsel.   2 

 MR. MARCULEWICZ:  Your Honor, I’m having a hard time 3 

hearing you.  I don’t know if your microphone is turned down 4 

or -- 5 

 JUDGE STECKLER:  Let me check.  Yes, I’m turned way 6 

down.  How’s that?  Is that better?   7 

 MR. MARCULEWICZ:  Yeah, that’s better, thank you.   8 

 JUDGE STECKLER:  Okay.  Normally, I’m a quiet person.  9 

Has anyone heard anything additional on the special appeal 10 

pending?   11 

 MR. MARCULEWICZ:  It’s pending.  There were filings from 12 

both the Charging Party and the General Counsel or Acting 13 

General Counsel.  And we filed a reply that was accepted 14 

Thursday of last week, which is probably what's botched up 15 

our filing -- opposition to the motion to amend the -- up at 16 

the Executive Secretary’s Office.   17 

 JUDGE STECKLER:  Okay, I’m just checking in to see if 18 

there’s anything I didn’t know about that was not in the 19 

NxGen file.   20 

 Any other preliminary matters from Respondent?   21 

(No response.)   22 

 No?   23 

Hearing nothing, Mr. Esders, anything for you?   24 

 MR. ESDERS:  Nothing from me other than that I will note 25 
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that there is no objection from Charging Party to the General 1 

Counsel’s motion to amend the complaint.   2 

 JUDGE STECKLER:  Okay, thank you.   3 

 In that case, General Counsel may call their first 4 

witness.   5 

 MS. DUVALL:  We’re calling Norfolk Southern custodian of 6 

records, who I believe is Eric Fonville and should be in the 7 

waiting room.  And just for the record, I would note 8 

Mr. Rolfes is here as well.  He represents Norfolk Southern.  9 

I don’t know if he wishes to be on camera or not, but he is 10 

present in the room for the record.   11 

 JUDGE STECKLER:  Okay.  Mr. Rolfes, let me get the -- 12 

you are general counsel for Norfolk Southern?   13 

 MR. ROLFES:  Good morning, Your Honor.  I’m outside 14 

counsel for Norfolk Southern.   15 

 JUDGE STECKLER:  Okay.   16 

 MR. ROLFES:  I’m with the law firm of Cozen O’Connor in 17 

Philadelphia, Your Honor.   18 

 JUDGE STECKLER:  Okay, and you’re here only for the 19 

purpose of being with Mr. Fonville during his testimony?   20 

 MR. ROLFES:  That’s correct, Your Honor.   21 

 JUDGE STECKLER:  Okay.   22 

 MR. ROLFES:  I’ll go off camera.   23 

 JUDGE STECKLER:  Okay, thank you.   24 

 And, Mr. Fonville, I’m going to have you raise your 25 
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right hand, please.   1 

(Whereupon, 2 

ERIC FONVILLE 3 

was called as a witness by and on behalf of the General 4 

Counsel and, after having been duly sworn, was examined and 5 

testified as follows:) 6 

 JUDGE STECKLER:  Please state your name and spell it for 7 

the record.   8 

 THE WITNESS:  Eric Fonville, E-r-i-c, F, like Frank, o-9 

n, like Nancy, v, like Victor, i-l-l-e.   10 

 JUDGE STECKLER:  Thank you.  Do you have anybody else in 11 

the room with you there?   12 

 THE WITNESS:  No, Your Honor, I do not.   13 

 JUDGE STECKLER:  Are you using Zoom technology to 14 

connect with us this morning?   15 

 THE WITNESS:  Yes, Your Honor, I am.   16 

 JUDGE STECKLER:  Do you have any papers in front of you 17 

that might assist you with your testimony today?   18 

 THE WITNESS:  I can remove those, if so.   19 

 JUDGE STECKLER:  Okay, thank you.   20 

 General Counsel, your witness.   21 

DIRECT EXAMINATION 22 

Q. BY MS. DUVALL:  Good morning, Mr. Fonville.  I am 23 

Barbara Duvall.  I am Counsel for the Acting General Counsel 24 

with the NLRB in this matter.  I’m going to be asking you a 25 
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bunch of questions.  After I do so, other counsel gets a 1 

chance to ask you some questions.  Because this is a Zoom 2 

format, sometimes there’s a little bit of a lag, things like 3 

that, so I’ll try not to interrupt you.  If you feel like you 4 

don’t understand my question or maybe I completely froze 5 

halfway through my question, feel free to tell me to rephrase 6 

or that you didn’t pick up on any of it.  We do have a court 7 

reporter here.  Everything being virtual sometimes can be a 8 

little bit tricky, so if there is any feedback or anything 9 

like that making it tough to hear me, let me know.  Or if the 10 

court reporter’s having trouble hearing us, I’m sure he’ll 11 

speak up as well telling us to change how we’re talking or 12 

adjust things.   13 

 So, you are the custodian of records for Norfolk 14 

Southern Railway Company; is that right?   15 

A. That’s correct. 16 

Q. And what is your current position with Norfolk Southern 17 

Railway Company?  18 

A. Group Manager, Purchasing.   19 

Q. And how long have you held that position?   20 

A. Almost six years.   21 

Q. Generally, as a group manager in purchasing, what do you 22 

do?   23 

A. I contract for services and procure materials for 24 

Norfolk Southern’s use.   25 
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Q. And who do you report to at Norfolk Southern? 1 

A. My senior director is Danielle Brenner.   2 

Q. And before being the group manager of purchasing, have 3 

you ever held any other positions with Norfolk Southern?   4 

A. Yes, I have.   5 

Q. What positions have you held, what other positions?   6 

A. Senior manager of strategic sourcing, and before that, 7 

superintendent of locomotive material, and before that, 8 

mechanical supervisor.   9 

Q. And how did you prepare for your testimony today, if at 10 

all? 11 

A. I reviewed the request for proposals we sent out in 12 

November of 2018 related the Norfolk Intermodal Facility.   13 

Q. Did you review any other documents prior to coming here 14 

prior today?   15 

A. Just the emails related to that request for proposals.   16 

Q. Did you speak with anyone in anticipation of your 17 

testimony today?   18 

A. I spoke with Andy last week as our counsel.   19 

Q. Anyone else?   20 

A. Yes, I spoke with Counsel for H&M.  They had asked to 21 

speak with me to confirm their understanding of the facts in 22 

the case.   23 

Q. And when did you speak with them?   24 

A. Friday.   25 
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Q. And do you recall which -- did you speak with both 1 

Mr. Fitzgerald and Mr. Marculewicz or just one of them?   2 

A. Both of them.   3 

Q. And what did you confirm with them as your understanding 4 

of the facts in the case?   5 

A. The firms that were invited to submit proposals and what 6 

their responses were to our request for proposals.   7 

Q. And did you go over what firms that were invited to 8 

submit proposals with them; what specific firms?   9 

A. Yes.   10 

Q. Which firms did you tell them were invited to submit 11 

proposals?   12 

A. H&M, Parsec, and Pacrail.   13 

Q. And did you go over with Mr. Fitzgerald and 14 

Mr. Marculewicz which companies actually submitted proposals 15 

for the Norfolk Intermodal Facility?   16 

A. Yes.   17 

Q. And which firms actually submitted proposals?   18 

A. Pacrail and H&M.   19 

Q. And did you provide them with copies of those proposals 20 

that were submitted?   21 

A. No, I think those were provided as -- in discovery 22 

documents, the email responses from them.   23 

Q. So, you previously provided these documents to them.   24 

A. Correct, and that was the documents that were 25 
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subpoenaed.   1 

Q. When you say subpoenaed, are you talking about the 2 

subpoena you got to testify here today or are you talking 3 

about a different subpoena?   4 

A. I believe it was the subpoena for production of 5 

documents.   6 

Q. Let me rephrase a little bit.  Did you get two 7 

subpoenas?  Did you get one from the NLRB and one from H&M 8 

for the production of documents?   9 

A. No, just the one from the NLRB.   10 

Q. But in responding, you provided a copy of those 11 

documents to H&M as well?   12 

A. I did not directly provide any to H&M.   13 

Q. Okay.  What did you do with the documents that you 14 

searched for in response to the NLRB subpoena?    15 

A. I submitted them to Andy Rolfes, our outside counsel.   16 

Q. Is there anything else you recall telling Mr. Fitzgerald 17 

and Mr. Marculewicz last week when you spoke with them?   18 

A. They asked about the timeline of it, specifically why 19 

were Parsec and Pacrail invited to submit proposals in early 20 

November, and why was H&M not requested to submit a proposal 21 

until late November.  To which I responded that Parsec and 22 

Pacrail were the initial firms we contemplated as being able 23 

to take over this facility on the accelerated timeline 24 

required.  And when Parsec indicated they would not be 25 
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returning a proposal, and Pacrail’s submitted proposal of 1 

costs plus ten percent was unacceptable to us, that’s the 2 

point where we invited H&M to submit a proposal.   3 

Q. So, just to be clear, at the time that Pacrail -- at the 4 

time you requested H&M to submit a proposal, Norfolk Southern 5 

had already rejected Pacrail’s proposal, is that --  6 

A. Correct.  That’s correct. 7 

Q. How did you search for documents in response to the 8 

subpoena?   9 

A. I just looked in my email records of sent items related 10 

to that Norfolk Intermodal Terminal.   11 

Q. Did you only look in your personal email?  Your own -- 12 

sorry, not your personal email, your own email for Norfolk 13 

Southern or did you check other or ask other people at 14 

Norfolk Southern to check their emails as well?   15 

A. No, I just searched my own records.   16 

Q. Were there any hardcopy files that you searched?   17 

A. No.   18 

Q. I’m going to show you a document on the screen.  And let 19 

me know -- whenever I’m showing you documents on the screen, 20 

let me know if you have any difficulty seeing the document or 21 

you need to scroll through or change anything about the 22 

document.  Can you -- what do you see on your screen 23 

currently?   24 

A. The subpoena duces tecum.  Apologies, my Latin is not 25 
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very good.   1 

Q. It’s not a problem.  It’s not meant to be a test in any 2 

sort of way.  It’s really for clarity of the record and me 3 

being able to verify that you can see what I can see.  So, 4 

I’m going to scroll down through this document.  Let me know 5 

at any point if you want me to slow down, go back.   6 

 MS. DUVALL:  And for the record purposes, this is marked 7 

as General Counsel’s Exhibit 187.   8 

(General Counsel’s Exhibit 187 marked for identification.) 9 

 And, Your Honor, I’m not moving to admit it at this 10 

time.  This is just for questioning purposes at this point.   11 

Q. BY MS. DUVALL:  Do you recognize General Counsel’s 12 

Exhibit 187?   13 

A. No, I do not.  This is the first time I’ve seen it.   14 

Q. This is the first time you’ve seen this subpoena?   15 

A. That’s correct. 16 

Q. How did you know what documents to search for then?   17 

A. When Andy asked me to search for and produce all the 18 

documents and correspondence related to the request for 19 

proposals and award of contract to operate the Norfolk 20 

Intermodal Facility.   21 

Q. But you weren’t actually looking at a copy of the 22 

subpoena at the time you were searching for these documents?   23 

A. Correct. 24 

Q. I know you haven’t seen it before, but the period 25 
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required to search for documents in the subpoena is November 1 

1st, 2018, going to the date of the hearing.  Did you search 2 

for documents in that time frame when you were searching for 3 

documents?   4 

A. Not the entire time frame.   5 

Q. What time frame did you not search for?   6 

A. I searched for November through January of 2019 when the 7 

executed contract was sent to H&M for the contract to operate 8 

the Norfolk Intermodal Facility.   9 

Q. And did you search your records for any notes of 10 

conversations or things like that that you may have had; 11 

conversations during this time period, November 2018 through 12 

January 2019?   13 

A. No.   14 

Q. Do you keep notes when you’re having verbal 15 

conversations and negotiating for purchasing manager?   16 

A. I commonly would have on scratch paper and then, once we 17 

decided to award the terminal, then those scratch papers got 18 

disposed of.   19 

Q. So, when you say that the scratch paper got disposed of 20 

when you decided to award the terminal, just so I understand, 21 

that was back in 2019?   22 

A. Correct. 23 

Q. I just want to be clear on the timing of when things 24 

happened.  I’m going to show you a different document on the 25 
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screen.  And this is marked as General Counsel’s Exhibit 188.   1 

(General Counsel’s Exhibit 188 marked for identification.) 2 

 And it’s a much more lengthy document.  So, I’m going to 3 

go through it with you slowly.  Can you see at the top of 4 

your screen that it says Operating Agreement?   5 

A. Yes.   6 

Q. So, I’m going to scroll through and at the bottom of 7 

this first page, it’s marked General Counsel’s page 182 8 

(sic).  I am going to scroll through all the way to page 9 

1106.  And my understanding is this is one document, but as 10 

you’re looking through it, let me know if I’m incorrect about 11 

that.   12 

 Now we’re down to page -- do you see at the bottom, it 13 

says, GC page 1106?   14 

A. That’s correct. 15 

Q. And just so that you know, I’m going to ask about the 16 

additional documents, but the next document starts, Trailer 17 

Repair Agreement on page, GC page 1107.  So, what we just 18 

went through, General Counsel’s pages 1082 through 1106, can 19 

you describe just generally what this document is?   20 

A. This is the contract -- or it was the contract to 21 

operate the Norfolk Intermodal Facility between Norfolk 22 

Southern and ITS, who held that contract from late May 2015 23 

until mid-January 2019.   24 

Q. And I’m going to scroll down again.  And just so that 25 
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we’re clear, is this essentially one document, then, these 1 

pages that I’ve gone through, General Counsel’s page 1082 2 

through 1106 or are these separate documents? 3 

A. It’s all one contract for services.   4 

Q. Scroll down to page 1104.  Is this your signature at the 5 

bottom of page 1104 in the black handwriting?   6 

A. Yes, it is.   7 

Q. Then at the top or -- it says, Change Order One; what is 8 

a change order?   9 

A. So, it’s modifying the original contract that was 10 

executed back in 2015.   11 

Q. And I have a lot of things redacted here, but can you 12 

tell what changed from -- what was modified from that 13 

original contract through this document?   14 

A. Yes, our contracts typically provide for a rate freeze 15 

for the first two years of the life of the contract with 16 

rates escalating by CPI in the third, fourth, fifth, et 17 

cetera, years through the term of the contract.  So, this 18 

would have been the first CPI adjustment to rates from the 19 

original contract date.   20 

Q. And what does CPI stand for?   21 

A. Consumer price index.   22 

Q. And there’s a lot of document information redacted here.  23 

Do you know what type of information has been redacted?   24 

A. Prices.   25 
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Q. These are the prices that were used in this change 1 

order; is that right?   2 

A. Correct. 3 

Q. And do you know who proposed these prices, whether it 4 

would have been Norfolk Southern or ITS?   5 

A. I generated the document.   6 

Q. And then now I’m going to scroll down to -- it says 7 

change order two on page, GC page 1105, and it goes all the 8 

way through GC page 1106.  Once again, is that your signature 9 

on General Counsel’s page 1106?   10 

A. Yes, it is.   11 

Q. So, these -- this first document that we just went 12 

through, was this produced in response to the subpoena?   13 

A. Yes, it was.   14 

Q. So, now I’m going to show you another document.  Do you 15 

see at the top it says Trailer Repair Agreement?   16 

A. That’s correct. 17 

Q. And that starts on General Counsel’s page 1107, and I’m 18 

going to scroll down all the way through General Counsel’s 19 

page 1135.  And once again, I’m going to be asking you again 20 

whether this is one document or multiple documents.  Now, 21 

we’re at the bottom of the page, GC page 1135.  So was this 22 

Trailer Repair Agreement just one document, General Counsel’s 23 

pages 1107 through 1135?   24 

A. Yes, it is.   25 
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Q. And on General Counsel’s page 1135, is this also your 1 

signature?   2 

A. Yes, it is.   3 

Q. On General Counsel’s page 1133, is that also your 4 

signature in the black handwriting?   5 

A. Yes, it is.   6 

Q. And this was produced in response to the subpoena as 7 

well?   8 

A. Yes, it was.   9 

Q. And this was also between Norfolk Southern Railway 10 

Company and ITS?   11 

A. That’s correct. 12 

Q. Now, I’m going to start on page, General Counsel’s page 13 

1136.  Do you see at the top where it says Lift Machine 14 

Maintenance Agreement?   15 

A. Yes, I do.   16 

Q. I’m going to scroll down through page 1165.  This is the 17 

bottom of General Counsel’s page 1165.  So, was this document 18 

I just scrolled, General Counsel’s pages 1136 through 1165, 19 

the entirety of the Lift Machine Maintenance Agreement 20 

between Norfolk Southern Railway Company and ITS?   21 

A. That’s correct. 22 

Q. And is that your signature at the bottom of page, 23 

General Counsel’s page 1165?   24 

A. Yes, it is.   25 
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Q. And on General Counsel’s page 1163, is that also your 1 

signature?   2 

A. Yes, it is.   3 

Q. Now, these first three documents we went through, Lift 4 

Machine Maintenance Agreement, the Trailer Repair Agreement, 5 

and the Operating Agreement, are these the only three 6 

agreements that Norfolk Southern Railway Company had with ITS 7 

with respect to the Norfolk Intermodal Facility?   8 

A. Yes, they were.   9 

Q. And just for record clarity, does -- those agreements 10 

are all terminated at this point; is that right?   11 

A. They are.  That’s correct. 12 

Q. And Norfolk Southern Railway does not currently have any 13 

agreements with respect to the Norfolk Intermodal Facility 14 

with ITS currently.   15 

A. That’s correct. 16 

Q. So, now I’m going to go down to the next document and I 17 

start on page 1166.  See at the top where it says Chassis 18 

Maintenance Agreement?   19 

A. That’s correct. 20 

Q. So, this starts on General Counsel’s page 1166 and goes 21 

through page 1189, so I’m going to scroll through that 22 

document now.  At the bottom of page, General Counsel’s page 23 

1189.  So, the pages we went through, 1166 through 1189, is 24 

that one document, Chassis Maintenance Agreement between 25 
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Norfolk Southern Railway Company and H&M International 1 

Transportation?   2 

A. That’s correct. 3 

Q. And I’m going to scroll up to page 1177.  Is that your 4 

signature in the black on General Counsel’s page 1177?   5 

A. Yes, it is.   6 

Q. And do you recognize the other signature, the signature 7 

in the blue, on this document?   8 

A. Yes, I do.   9 

Q. Whose signature is that?   10 

A. It’s Chuck Connors’s signature.   11 

Q. Did you negotiate this Chassis Maintenance Agreement on 12 

behalf of Norfolk Southern Railway Company?   13 

A. Yes, I did.   14 

Q. And with respect to this Chassis Maintenance Agreement, 15 

and we’ll get to the other documents in a bit, but with 16 

respect to the Chassis Maintenance Agreement, what type of 17 

services was H&M supposed to provide for Norfolk Southern 18 

Railway Company?   19 

A. Repair and maintenance of intermodal truck chassis, 20 

intermodal trailers, and intermodal containers.   21 

Q. Are these the same types or similar types of services 22 

that ITS previously provided to Norfolk Southern Railway 23 

Company?   24 

A. Yes, they are.   25 
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Q. Were there any -- are there any additional services that 1 

H&M is supposed to provide through this Chassis Maintenance 2 

Agreement that ITS was not asked to provide at the Norfolk 3 

Intermodal Facility?   4 

A. No, there are not.   5 

Q. And this document, Chassis Maintenance Agreement, was 6 

also produced in response to the subpoena?   7 

A. Yes, it was.   8 

Q. So, now I’m going to scroll down to General Counsel’s 9 

page 1190.  See at the top of the page where it says Lift 10 

Maintenance -- Lift Machine Maintenance Agreement?   11 

A. Yes, I do.   12 

Q. This starts on General Counsel’s page 1190.  And I’m 13 

going to scroll down through page, General Counsel’s page 14 

1213.  Now, we’re at the bottom of General Counsel’s page 15 

1213.  So, the pages we just went through, General Counsel’s 16 

pages 1190 through 1213, is that the complete Lift Machine 17 

Maintenance Agreement between Norfolk Southern Railway 18 

Company and H&M as to the Norfolk Intermodal Facility?   19 

A. Yes, it is.   20 

Q. I’m going to scroll back up to page 1199.  At the bottom 21 

of page 1199, is that your signature on the left-hand side of 22 

the page?   23 

A. Yes, it is.   24 

Q. And do you recognize the signature on the right-hand 25 
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side of the page?   1 

A. Yes, I do.   2 

Q. Whose signature is that?   3 

A. It’s Chuck Connors’s signature.   4 

Q. And did you negotiate this Lift Machine Maintenance 5 

Agreement?  6 

A. Yes, I did.   7 

Q. And under the Lift Machine Maintenance Agreement, what 8 

type of services was H&M supposed to provide for Norfolk 9 

Southern Railway Company?   10 

A. Maintenance and repair of the lift machines that Norfolk 11 

Southern owns and provides for the contractor to operate at 12 

the Norfolk Intermodal Facility.   13 

Q. And are these the same type of service that ITS 14 

previously provided to Norfolk Southern Railway Company?  15 

A. Yes, they are.   16 

 JUDGE STECKLER:  Mr. Fonville, I have a quick question 17 

here.  This document is dated and your signature May 13, I 18 

believe, 2019.  Between January 22nd, 2019 and May 13, 2019, 19 

who was providing that service?   20 

 THE WITNESS:  It was a local firm, Kalmar Port Equipment 21 

Services, I believe.   22 

 JUDGE STECKLER:  And so, that was just a temporary.   23 

 THE WITNESS:  Correct.  We did not intend it to be 24 

temporary, but it ended up being temporary.   25 
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 JUDGE STECKLER:  Okay, thank you.   1 

 You may continue, Ms. Duvall. 2 

Q. BY MS. DUVALL:  I’m going to scroll down, now, to 3 

General Counsel’s page 1214.  The bottom of page GC page 4 

1214, and at the top, it says Operating Agreement; do you see 5 

that?   6 

A. Yes, I do.   7 

Q. I’m going to scroll down through General Counsel’s page 8 

1214 to page General Counsel’s page 1237.   9 

 MR. MARCULEWICZ:  Your Honor, Mr. Fitzgerald’s internet 10 

crashed on him.   11 

 JUDGE STECKLER:  Oh, we’ll --  12 

 MR. MARCULEWICZ:  He just texted me and said that he 13 

is -- his internet has just crashed.  Oh, dear.  Your PC ran 14 

into a problem and --  15 

 JUDGE STECKLER:  Are you capable of sitting in for him 16 

for now or --  17 

 MR. MARCULEWICZ:  I certainly can, yes.  I will do that.   18 

 JUDGE STECKLER:  Okay.   19 

 MR. MARCULEWICZ:  Although, if we get into cross-20 

examination, this is his witness, so he’ll have to do that.   21 

 JUDGE STECKLER:  Okay.  Will he be able to cross-examine 22 

if you’ve been keeping tabs on things?   23 

 MR. MARCULEWICZ:  I believe so.  Let me just -- could we 24 

go off the record for a moment to just get squared away, 25 
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please?   1 

 JUDGE STECKLER:  Yes.  Let’s go off the record.   2 

(Off the record from 10:21 a.m. to 10:28 a.m.) 3 

 JUDGE STECKLER:  Thank you.  After our technical glitch, 4 

Ms. Duvall, you may continue.   5 

 MS. DUVALL:  Okay.   6 

Q. BY MS. DUVALL:  So, I was scrolling through.  Yeah, 7 

General Counsel’s pages 1214 through 1237.  Let me know if 8 

you need me to go back to page 1214.  I’m happy to do so, 9 

Mr. Fonville.  Otherwise, I’ll continue to scroll until we 10 

get to the bottom of page 1237.   11 

A. Okay.   12 

Q. So, at the bottom of General Counsel’s page 1237, so the 13 

pages we went over -- I know there was a brief break, but 14 

pages 1213 through 1237, is that one document, the Operating 15 

Agreement between Norfolk Southern Railway and H&M 16 

International Transportation?   17 

A. Yes, it is.   18 

Q. And is this your signature at the bottom of page 1237?   19 

A. Yes, it is.   20 

Q. And do you recognize the other signature?   21 

A. Yes, I do.   22 

Q. And whose signature is that?   23 

A. It’s Chuck Connors’s signature.   24 

Q. Did you negotiate this document as well?   25 
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A. Yes, I did.   1 

Q. And under this Operating Agreement, what services was 2 

H&M supposed to provide to Norfolk Southern Railway?   3 

A. They’re contracted to operate the intermodal facility in 4 

Norfolk, Virginia.   5 

Q. And are there specific things they have to do with 6 

respect to that operation or is it just left up to them?   7 

A. They provide gate services letting trucks in and out of 8 

the facility, checking them in, checking them out.  They also 9 

provide trackside services, loading and unloading containers 10 

and trailers on and off the train at the facility.   11 

Q. Are these the same type of services that ITS previously 12 

provided to the Norfolk Southern Railway Company?   13 

A. Yes, they are.   14 

Q. I’m going to scroll back to General Counsel’s page 1225.  15 

It’s a J.M. Zilloux.  Who is that; do you know?   16 

A. John Zilloux was our department head at the time this 17 

agreement was executed.   18 

Q. And did you report to him or did he report to you?   19 

A. Yes, I reported to him through my director.   20 

Q. And these three agreements that we just went through, 21 

the Operating Agreement, the Lift Machine Maintenance 22 

Agreement, and the Chassis Maintenance Agreement that Norfolk 23 

Southern Railway had with H&M International Transportation, 24 

are these the only three agreements that Norfolk Southern 25 
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Railway has with H&M with respect to the Norfolk Intermodal 1 

Facility?   2 

A. Yes, they are.   3 

Q. And are they currently in place?   4 

A. Yes, they are.   5 

Q. Do you know what the value of these agreements are?  I 6 

know the specifics of the finances have been redacted, but do 7 

you know what the value of these agreements overall are?   8 

 MR. FITZGERALD:  Objection, relevance.   9 

 MS. DUVALL:  Your Honor --  10 

 JUDGE STECKLER:  -- 11 

 MS. DUVALL:  Yeah, Your Honor, I think it’s absolutely 12 

relevant here, the value of these agreements.  These go to -- 13 

there’s been a lot of -- that's been put on about keeping the 14 

trains running and what’s happening here.  And these 15 

individuals who have been not hired -- just multiple 16 

discriminatees that have been not hired and that there’s been 17 

evidence that’s been put on that potentially H&M is trying to 18 

run a smoother or quicker or more efficient facility than 19 

ITS, so I think understanding the value of these contracts is 20 

important.  I’m not asking for the specific, overall 21 

negotiations or the specific numbers, just the general, 22 

overall value.   23 

 JUDGE STECKLER:  Mr. Rolfes -- oh, go ahead, 24 

Mr. Fitzgerald, I’m sorry.   25 
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 MR. FITZGERALD:  I was going to say I was going to add 1 

that value is a subjective term anyway.  So, to the extent 2 

that we’re asking the value, it’s going to change depending 3 

on the individual who’s responding.  So, I don’t  -- I think 4 

it’s pretty vague as well.   5 

 MS. DUVALL:  Well, I’m happy to --  6 

 JUDGE STECKLER:  Ms. Duvall, I was going ask, is this 7 

the value to H&M or the value to Norfolk Southern?   8 

 MS. DUVALL:  Norfolk Southern.  They’re the client here.   9 

 JUDGE STECKLER:  In terms of how much Norfolk Southern 10 

pays in a year?   11 

 MS. DUVALL:  How much is being paid out on these or 12 

however it’s valued.  I understand it’s a subjective term, 13 

but we have -- these documents have been produced in a 14 

redacted format.  How we have them produced and entered from 15 

H&M.  They’ve been produced in a redacted format.  And while 16 

Ms. Eitzen and I haven’t pushed for any issue, we don’t think 17 

this is privileged information that’s redacted here.  We 18 

don’t think that rather than push and argue about whether the 19 

redactions are even appropriate, I’d rather just get an 20 

overall what the value is.  I’m happy to have the documents 21 

in the unredacted format as well.   22 

 JUDGE STECKLER:  Mr. Fonville, do you know the value, 23 

what you paid in the first year to H&M?   24 

 THE WITNESS:  I can estimate it real quick if I can use 25 
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a calculator.   1 

 JUDGE STECKLER:  Okay.   2 

 THE WITNESS:  If that’s appropriate.   3 

 JUDGE STECKLER:  I think so.  And that would be just the 4 

Operating Agreement, not the other agreements, like the 5 

chassis maintenance.   6 

 THE WITNESS:  The estimated amount we would have paid 7 

H&M to perform the operating agreement services was 8 

approximately $1.5 million per year.   9 

 JUDGE STECKLER:  Thank you.   10 

 Ms. Duvall, you may continue.   11 

Q. BY MS. DUVALL:  So, now I’m going to scroll down to 12 

General Counsel’s page 1238.  Do you see at the top of your 13 

screen an email dated January 4th, 2019?   14 

A. Yes, I do.   15 

Q. The bottom screen that says General Counsel page 1238.  16 

Is that your email identified at the top of the screen?   17 

A. Yes, it is.   18 

Q. And did you actually send this email to Mr. Connors in 19 

the To line?   20 

A. Yes, I did.   21 

Q. And who is Adam Lemarr.   22 

A. He is our assistant vice-president of intermodal 23 

operations.   24 

Q. And what about Cary Booth; who is that?   25 
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A. He is our retired assistant vice-president of intermodal 1 

operations.   2 

Q. And there’s two attachments listed here, a Lift Contract 3 

and a Chassis Maintenance Contract.  I’m going to scroll down 4 

through General Counsel’s page 1281, and then I’m going to 5 

ask you to verify that.  What we’re about to go through are 6 

the actual attachments to the email.  I’m at the bottom of 7 

General Counsel’s page 1281.  And just so that you’re aware 8 

of it, you can see that another email starts on the next 9 

page.  Were those the two attachments, the Lift contract and 10 

the Maintenance contract that were attached to the January 4th 11 

email?   12 

A. Yes, they were.   13 

Q. Did you receive a response to this January 4th, 2019, 14 

email?   15 

A. Yes, I did.   16 

Q. And who did you receive a response from?   17 

A. It was either from Chuck directly or it could have been 18 

one of his folks there at H&M that returned the countersigned 19 

contracts.   20 

Q. And how was that response received?  Was it in another 21 

email or fax or some other form?   22 

A. I believe it came by email.   23 

Q. And did you, when you were searching your documents for 24 

documents responsive to the subpoenas, did you find a copy of 25 
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that other email?   1 

A. No, I don’t think I was looking for a copy of the 2 

response.   3 

Q. Just to be clear, you didn’t search for a copy of the 4 

response.   5 

A. Correct. 6 

Q. I’m going to scroll down to the next document.  Well, 7 

actually, before I do that, this document we just went 8 

through, is that complete document, a complete email with 9 

attachments, General Counsel’s page 1238 through 1281?   10 

A. In terms of complete, yes, those were the two contracts 11 

that Norfolk Southern sent to H&M for lift operations and 12 

chassis maintenance at the -- facility.   13 

Q. Yeah, to be clear, when I’m asking for a complete, I 14 

mean, like if I -- if you were producing this email in its 15 

original form as opposed to in a PDF copy, there wouldn’t be 16 

anything else attached that I’m missing from this. 17 

A. That’s correct. 18 

Q. All right, so now I’m going to scroll down to General 19 

Counsel’s page 1282.  And at the top, again, it has an email 20 

that says from Eric Fonville; is this your email?   21 

A. That’s correct. 22 

Q. And did you send this email to Kevin Shumate? 23 

A. Shumate, yes, I did.   24 

Q. And who is Kevin Shumate?   25 
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A. He is one of the vice-presidents with Pacrail.   1 

Q. And just so I’m clear, Pacrail was one of the companies 2 

that submitted a bid; is that correct?   3 

A. That’s correct. 4 

Q. And again, I’m going to scroll through.  At the top of 5 

this document, it says that there is a Norfolk Port Lock PDF, 6 

Norfolk Ramp jpg., Norfolk Ramp data, Excel sheet, then a 7 

Norfolk IMDL proposal form.  So, I’m going to scroll through 8 

these attachments all the way to 1288.  So, let me know, and 9 

then I’ll ask you questions about this document or additional 10 

questions about this document.   11 

 So, even though I’m not finding anything, there is a 12 

different email following this.   13 

A. Say again. 14 

Q. Pages General Counsel’s pages 1282 through 1288, is this 15 

a complete email with attachments, meaning it was in its 16 

original email form.  This was the email with the 17 

attachments.   18 

A. Yes, it is.   19 

Q. I’m going to scroll back up slightly.  And this terminal 20 

parking map, can you identify, like what these codes stand 21 

for in respect to the Norfolk Intermodal Facility?   22 

A. Yes, the yellow rectangles correspond to trailer and 23 

chassis parking spaces.  So, when a truck comes in to deliver 24 

a trailer or a container, if it’s not immediately going to 25 
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get loaded onto the train, the contract operator there, H&M 1 

in this case, directs the truck driver to park their trailer 2 

or the chassis with a container on it in a specific parking 3 

spot.   4 

Q. And then, this document, do you know what this is 5 

supposed to -- a Google thing?   6 

A. Yeah, just a Google Map overhead imagery of the 7 

satellite imagery of the facility.   8 

Q. And you said you did get a response from Pacrail; is 9 

that right?   10 

A. Correct. 11 

Q. And at the bottom of page 1288, it’s got six questions 12 

where it asks Pacrail to provide information about six things 13 

with staffing and existing employees and things like that.  14 

Did Pacrail provide the responses to these six questions to 15 

you?   16 

A. No, just the cost plus ten percent proposal. 17 

Q. Did you need the answers to these questions in order to 18 

prepare a proposal of -- not a proposal, prepare an 19 

agreement?   20 

A. No, we did not.   21 

Q. Show you now General Counsel’s page 1289 at the top that 22 

says from Eric Fonville to David Budig. 23 

A. Budig.   24 

Q. Budig, thank you.  Who is Mr. Budig?   25 
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A. He’s the president of Parsec, one of the firms we 1 

invited to submit a proposal.   2 

Q. And did you get a response to this November 2nd, 2018, 3 

email?   4 

A. Yes, that they would not be submitting a bid.   5 

Q. And was that response verbal or in writing?   6 

A. In writing.   7 

Q. Did you search for a copy of that response?   8 

A. I’m sure I did.   9 

Q. Did you find a copy of the response?  I know it was from 10 

a couple of years ago.   11 

A. Yes.   12 

Q. What did you do with the copy of the response when you 13 

found the copy of the response?   14 

A. I can’t remember if we submitted that or not.   15 

Q. All right, well, I’ll -- going to scroll through all the 16 

way down to page GC page 1295.  Once again, it’s got 17 

attachments listed at the top of this email, so I’m going to 18 

scroll through the entirety of the email and the attachments.  19 

This is the bottom of page 1295.  Is this the entirety of the 20 

email, meaning if it was sent in original form, these are the 21 

attachments that were sent with the original email.   22 

A. Yes, it is.   23 

Q. All right, so now I’m going to scroll to page General 24 

Counsel’s page 1296, at the top again, was this your email; 25 
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is that right?   1 

A. Yes, it is.   2 

Q. And this one’s to Mr. Connors; is that right?   3 

A. That’s correct. 4 

Q. And dated November 27th, 2018?   5 

A. That’s correct. 6 

Q. I’m going to scroll through all the way to page 1310.  7 

And did you -- is this the entirety of the email that was 8 

originally sent by you?   9 

A. Yes, that’s correct.   10 

Q. And one of these attachments, page -- so going back to 11 

the top of this email, it also, just like the prior email we 12 

discussed to Mr. Budig, this email to Mr. Connors also 13 

includes six questions.  Did you get a response to these six 14 

questions from H&M?   15 

A. No.  16 

Q. So, when I say a response, did you -- I’m including 17 

verbal response.  Did you ever get a verbal response to 18 

these --  19 

A. No, not to those six questions, no.  20 

Q. Did H&M ever advise you what their plan was for staffing 21 

the facility?   22 

A. Yes.   23 

Q. How did they advise you?   24 

A. By a telephone conversation.   25 
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Q. Who was that telephone conversation you had with?  1 

A. Mr. Connors.   2 

Q. Do you know when that telephone conversation took place?   3 

A. It would have been either December of 2018 or very early 4 

January 2019.   5 

Q. Did you take notes from that conversation?   6 

A. If I did, they would have been on scratch paper.   7 

Q. Did you send any emails to anyone you report to at 8 

Norfolk Southern, essentially stating what you believed 9 

Mr. Connors had told you about his staffing plan?   10 

A. No.   11 

Q. Do you recall, sitting here today, what Mr. Connors told 12 

you about his plans for staffing the facility?  13 

A. Yeah, I believe they were going to bring folks from 14 

other terminals they currently operated, out-of-town folks 15 

that come down.  They’re current H&M employees.  They know 16 

H&M policies.  They’re experienced in running intermodal 17 

terminal facilities so that they could be there and ensure 18 

that as seamless a transition as possible from ITS leaving.  19 

That way, our customers were hopefully as unaffected as we 20 

can hope for.   21 

Q. And when he told you he was planning on bringing people 22 

from out of town, did he say how long those people -- did he 23 

tell you how long those people were planning on staying at 24 

the Norfolk Intermodal Facility?   25 
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A. No, just long enough that they could have job fairs and 1 

hire local folks from the area and train the local folks from 2 

the area on H&M’s expectations to operate the facility to 3 

provide Norfolk Southern service there.   4 

Q. Did you and Mr. Connors discuss the employees that had 5 

been currently working back in 2018 for ITS at the Norfolk 6 

Intermodal Facility?   7 

A. No, we didn’t.   8 

Q. And these six questions also ask how many employees in 9 

each job classification do you plan to use?  Did Mr. Connors 10 

provide you that information?   11 

A. No, he didn’t.   12 

MR. MARCULEWICZ:  Yeah, Mr. Fitzgerald crashed again.   13 

JUDGE STECKLER:  Okay.  Let’s go off the record for a 14 

few minutes while we get back.   15 

(Off the record from 10:52 a.m. to 10:57 a.m.) 16 

 JUDGE STECKLER:  I do have a question about that, 17 

Mr. Fonville.  In your discussions with Mr. Connors about the 18 

H&M contract to start operations at the Norfolk facility 19 

there, did you ever express to him any dissatisfaction with 20 

the employees who were currently staffing with ITS?   21 

 THE WITNESS:  No, I never did.   22 

 JUDGE STECKLER:  Had he indicated to you at all whether 23 

there were any staffing problems with the employees at ITS?   24 

 THE WITNESS:  No, he did not.   25 
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 JUDGE STECKLER:  When he indicated he was going to use 1 

local job fairs to staff, what, if any, response did you have 2 

to that?   3 

 THE WITNESS:  Okay.  That sounds fine to us.  It’s not 4 

our decision how they hire and recruit employees.   5 

 JUDGE STECKLER:  So, you didn’t have any concerns that 6 

the seamless transition could have been made easier by 7 

retaining some of the predecessor’s employees?   8 

 THE WITNESS:  No, we didn’t get into how they’re going 9 

to hire employees to run the facility.   10 

 JUDGE STECKLER:  Ms. Duvall, I hope I didn’t step on 11 

your toes too much; you may continue.   12 

 MS. DUVALL:  Not at all, Your Honor.   13 

Q. BY MS. DUVALL:  Actually, piggybacking a little from 14 

what  -- 15 

 MR. MARCULEWICZ:  We just lost -- I’m sorry, we just 16 

lost Mr. Fitzgerald again.  He’s in the office, too, so he’s 17 

got full access.   18 

 JUDGE STECKLER:  Okay, we’ll go off the record again 19 

until Mr. Fitzgerald can rejoin us.   20 

(Off the record from 10:59 a.m. to 11:05 a.m.) 21 

 JUDGE STECKLER:  Thank you.   22 

Ms. Duvall, you may continue.   23 

Q. BY MS. DUVALL:  So, let me get that document back up for 24 

you.  All right, Mr. Fonville, can you see that we’re still 25 
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on page 1296?   1 

A. Yes, I can.   2 

Q. So, question 6 here asks about have you entered into any 3 

labor peace or neutrality agreements that would apply to the 4 

work you would perform at the facility?  Did you and 5 

Mr. Connors discuss any potential unions for the Norfolk 6 

Intermodal Facility?   7 

A. No, we were just asked to -- because our interest is 8 

ensuring uninterrupted service for our customers.   9 

Q. Did Mr. Connors ever tell you that he had a contract, a 10 

bargaining agreement with Teamsters at other facilities?   11 

A. Yes, he did.   12 

Q. And when did he tell you about that?   13 

A. When he called me and we discussed his proposal to 14 

perform services at this facility.   15 

Q. Did he discuss for ways potentially bringing Teamsters 16 

in as the bargaining representative at the Norfolk Intermodal 17 

Facility?   18 

A. No, he said the employees that he would bring in from 19 

out of town were represented by the Teamsters.   20 

Q. What about the employees that he intended to hire 21 

through job fairs?  Did he mention whether -- 22 

A. He did not mention that at all.   23 

Q. Did ITS, prior to their ending, prior to the termination 24 

of their contract, did ITS tell you about any union that 25 



1202  
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

represented the employees that worked at the Norfolk 1 

Intermodal Facility?   2 

A. No, they didn’t.   3 

Q. Have you ever heard about the International 4 

Longshoremen’s Association having an interest in representing 5 

the employees at the Norfolk Intermodal Facility?   6 

A. Yes, I heard that they had attempted to organize or 7 

bargain for some or all of the employees at that facility.   8 

Q. And who did you hear about that from?   9 

A. I think I heard that through Cary Booth.   10 

Q. And who’s Cary Booth again?   11 

A. He’s our retired assistant vice-president of intermodal 12 

operations. 13 

Q. Did you hear about it from anyone else, just Mr. --  14 

A. No, just Cary.   15 

Q. Did you get a response to this November 27, 2018 email?   16 

A. No, I did not.   17 

Q. And other than the conversation you described that you 18 

had with Mr. Connors initially, were there any other 19 

conversations where -- with Mr. Connors or any other managers 20 

at H&M where you got answers and responses to these six 21 

questions?   22 

A. No.   23 

Q. Did H&M submit a written bid or a written proposal to 24 

you?   25 
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A. Not to me, they did not.   1 

Q. Did they submit it to anyone at the Norfolk Southern 2 

Railway Company that you’re aware of?   3 

A. Not to my knowledge.   4 

Q. Would you have been the person that it would have been 5 

submitted to?   6 

A. I assume they would have sent it to me since I requested 7 

it.   8 

Q. Were you involved in -- we talked a bit about ITS 9 

earlier, went over the three contracts ITS had with them.  10 

Were you involved in negotiating those contract with ITS 11 

initially, the ones back in 2015?   12 

A. Yes, I was.   13 

Q. Did they tell you about their plans for staffing?   14 

A. If they told me any specifics about how many supervisors 15 

or gate clerks or equipment operators, I don’t remember what 16 

those are.   17 

Q. Do you know if ITS also did job fairs or if they 18 

retained the employees at the yard that had worked for the 19 

predecessor?   20 

A. I have no idea.   21 

Q. Do you know if prior to H&M being awarded the bid if 22 

Mr. Connors went to visit the Norfolk Intermodal Facility?   23 

A. I don’t know if he did or not.   24 

Q. Do you ever go to the Norfolk Intermodal Facility?   25 
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A. I have been there in the past.   1 

Q. How often do you go to the facility?   2 

A. I’ve been there twice in six years.   3 

Q. When was the last time you went to the facility?   4 

A. Probably 2018 or ’19.   5 

Q. Would it have been around the time that you were sending 6 

these emails?   7 

A. No.   8 

Q. Would it have -- do you recall whether ITS still had the 9 

contract or if H&M had been awarded the contract?   10 

A. I can’t remember.   11 

Q. You mentioned that you don’t recall if ITS told you 12 

about its plans on managing the facility.  When you were 13 

talking to Mr. Connors, did H&M, Mr. Connors, or anyone else 14 

for H&M tell you about its plan to staff management-wise at 15 

the facility?   16 

A. Nothing specific, just that they would have a sufficient 17 

number of employees to staff the facility to maintain 18 

uninterrupted operations.   19 

Q. So, I’m going to scroll down now to the next document, 20 

page 1311.  Do you see at the top of this document it says, 21 

October 17th, 2018?  Can you see that?   22 

A. Yes, I can.   23 

Q. And what is this document?   24 

A. This is ITS exercising their right to terminate their 25 
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agreement to perform trailer repair services for Norfolk 1 

Southern at the Norfolk Intermodal Facility.   2 

Q. And who is Steve Rubin; do you know?   3 

A. He’s their former CEO.   4 

Q. I’m going to scroll down to page 1312.  Do you recognize 5 

this document?   6 

A. Yes, I do.   7 

Q. And what is this?   8 

A. This is ITS exercising its right to terminate the 9 

Operating Agreement for the Norfolk Intermodal Facility.  10 

Q. And page 1313, do you recognize this page?   11 

A. Yes, I do.   12 

Q. And what is this?   13 

A. This is ITS exercising its right to terminate the Lift 14 

Equipment Maintenance Agreement for the Norfolk Intermodal 15 

Facility.   16 

Q. And the documents we’ve just gone through here, which 17 

has been quite a few, is this the entirety of the subpoena 18 

production that Norfolk Southern Railways made in this case 19 

in response to the subpoena?   20 

A. Yes, as far as I know it is.   21 

 MS. DUVALL:  Your Honor, I’d move to admit General 22 

Counsel’s Exhibit 188 into evidence.   23 

 MR. ESDERS:  No objection.   24 

 MR. FITZGERALD:  No objection, Your Honor.   25 
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Q. BY MS. DUVALL:  And I know they submitted a termination 1 

document here --  2 

 JUDGE STECKLER:  I’m sorry, I was on mute.  GC-188 is 3 

received.   4 

(General Counsel’s Exhibit 188 received in evidence.) 5 

 MS. DUVALL:  So, I saw you nod along, you know, with my 6 

head, okay, good to go, but clearly I need to get it on the 7 

record.  Sorry about that, Your Honor.   8 

 JUDGE STECKLER:  That’s okay.  It’s me. 9 

Q. BY MS. DUVALL:  These three, 1311, 1312, and 1313, you 10 

talked about ITS terminating their right.  Did ITS submit any 11 

bids, though, at all, in 2018 or 2019 to continue operating 12 

the Norfolk yard?   13 

A. No, they did not.   14 

Q. Do you know who Jesse DeGroot is?   15 

A. He’s an H&M employee as far as I know.   16 

Q. Did you have any communications with him with respect to 17 

these operating agreements or bids at H&M?  Any 18 

communications leading up to the Operating Agreement, Chassis 19 

Maintenance Agreement, Lift Machine Maintenance Agreement 20 

being executed?  Did you have any interaction with him, you 21 

personally?   22 

A. No, they were all with Chuck Connors.   23 

Q. Did you ever meet with Chuck Connors in person?   24 

A. No.   25 
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Q. And just to be clear, Norfolk Southern Railway 1 

Company -- I may have asked this, but we went on and off the 2 

record a few times, so I want to make sure I’ve covered it.  3 

Norfolk Southern Railway Company did not receive any written 4 

bids from H&M with respect to the Norfolk Intermodal 5 

Facility?   6 

A. That’s correct. 7 

 MS. DUVALL:  Your Honor, can I have a brief recess.  I 8 

just want one minute to confer with Ms. Eitzen before I -- 9 

direct examination.   10 

 JUDGE STECKLER:  Okay, let’s go off the record for a 11 

moment, please.   12 

(Off the record from 11:16 a.m. to 11:19 a.m.) 13 

 JUDGE STECKLER:  Ms. Duvall, any further questions?   14 

 MS. DUVALL:  Yes, just a couple.   15 

Q. BY MS. DUVALL:  Mr. Fonville, since you didn’t get a 16 

written bid from H&M with respect to the Operating Agreement, 17 

Lift Machine Maintenance Agreement, and Chassis Repair 18 

Agreement, what did you base the actual agreements on?   19 

A. What Chuck and I talked about on the phone, that we can 20 

do it for this rate and that rate.   21 

Q. So, was it just a standard you drafted up the document, 22 

so this was just a standard document that Norfolk Southern 23 

maintains and was just about filling in the financial blanks?   24 

A. That’s correct. 25 
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Q. And just so that I’m clear, at that point, H&M was the 1 

only bid; is that right?   2 

A. That’s correct. 3 

Q. And at the time that this was signed, ITS had already 4 

notified you that they were no longer going to operate the 5 

facility.   6 

A. That’s correct. 7 

Q. And would Norfolk Southern have operated the facility 8 

itself if it needed to?   9 

A. I don’t know that we’d ever explored that option.   10 

Q. And at the time that you sent the proposed operating 11 

agreements, Operating, Lift Machine Maintenance, and Chassis 12 

Repair Agreements, over to Mr. Connors, had you all 13 

essentially reached an agreement in principle, meaning you 14 

knew he was going to sign it or were there multiple copies 15 

exchanged back and forth?   16 

A. No, I knew he would countersign those.   17 

 MS. DUVALL:  I have nothing further at this time, Your 18 

Honor.   19 

 JUDGE STECKLER:  Mr. Esders, do you have a few 20 

questions?   21 

 MR. ESDERS:  Just a few.   22 

CROSS-EXAMINATION 23 

Q. BY MR. ESDERS:  Mr. Fonville, when you received the 24 

termination letters from ITS, did you have any communications 25 
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with them after that?   1 

A. No, sir.   2 

Q. Either orally or in writing, you never asked them why 3 

are you terminating?   4 

A. No, sir.  Mr. Booth, our retired AVP of intermodal 5 

operations, let me know that he had talked with ITS and I 6 

should not have any conversations with them.   7 

Q. Did Mr. Booth communicate to you what he had learned 8 

from ITS in regards to their stated reasons for terminating?   9 

A. That they were no longer able to maintain a profitable 10 

business venture there, and so they were terminating to go 11 

explore other options.   12 

Q. And did you receive any information as to what changed 13 

and why is it that ITS believed they no longer -- let me 14 

rephrase that.  Did you receive any information as to ITS’s 15 

stated reasons for no longer being able to turn a profit?   16 

 MR. FITZGERALD:  Objection, foundation.   17 

 JUDGE STECKLER:  Did he give you any reasons, 18 

Mr. Fonville?   19 

 THE WITNESS:  No, Your Honor.   20 

Q. BY MR. ESDERS:  At that time, were you aware of any 21 

activity regarding unionization at ITS? 22 

A. No, sir, not at that time.   23 

Q. I believe you testified earlier that in your 24 

communications with Chuck Connors, you learned that H&M would 25 
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be bringing in individuals from out of state once they began 1 

operations; is that correct? 2 

A. Yes, sir.   3 

Q. You said, I believe, during that conversation, you also 4 

learned that those individuals are represented by the 5 

Teamsters Union; is that correct? 6 

A. Yes, sir.   7 

Q. How did that come up in the conversation?   8 

A. We asked if they would be bringing in non-union or union 9 

employees.   10 

Q. Why was that an important issue for you?   11 

 MR. FITZGERALD:  Objection, foundation.   12 

Q. BY MR. ESDERS:  Why did you ask that question?   13 

 JUDGE STECKLER:  Wait a minute.  Wait a minute.  I 14 

haven’t ruled on the objection yet.   15 

 Mr. Fonville, do you have any basis to know why that -- 16 

did you ask that question?   17 

 THE WITNESS:  I’m sorry, Your Honor, did I ask -- yes, 18 

we asked the question of would they be bringing in non-union 19 

or union employees.   20 

 JUDGE STECKLER:  Okay, and you said “we.”  Was someone 21 

else on the phone call with you?   22 

 THE WITNESS:  No, it’s just on behalf of Norfolk 23 

Southern.   24 

 JUDGE STECKLER:  Okay, I just wanted to be clear.  So, 25 
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what prompted you to ask that question?   1 

 THE WITNESS:  Just for our information.   2 

 JUDGE STECKLER:  And what did that information tell you?   3 

 THE WITNESS:  Just that they would be bringing in 4 

individuals from out of state that were represented by the 5 

Teamsters.   6 

 JUDGE STECKLER:  Okay, Mr. Esders.   7 

Q. BY MR. ESDERS:  And was the fact that an individual 8 

being brought in from out of state, union or non-union; is 9 

that material in any way?   10 

A. I’m not sure what you mean by material.   11 

Q. Well, I’m trying to understand why you asked.  You said 12 

“for our information,” and I’m wondering what you would do 13 

with that information.   14 

A. Okay.  It’s good to know.  Thank you.   15 

Q. Just a matter of curiosity but not relevant to any 16 

decision-making process.   17 

A. Correct. 18 

 MR. FITZGERALD:  Objection, argumentative.   19 

 MR. ESDERS:  -- that’s a legitimate question. 20 

 JUDGE STECKLER:  I think he’s answered it.   21 

 MR. ESDERS:  Okay.  I have nothing further.   22 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, I think we need 23 

to get off the record so you can deal with your computer 24 

issues at this point; is that correct? 25 



1212  
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 MR. FITZGERALD:  That would be nice, yes.  We can 1 

diagnose what happened.   2 

 JUDGE STECKLER:  Okay, it is 11:26 Eastern Time.  Why 3 

don’t we take an hour here, early lunch, et cetera.   4 

 Mr. Fonville, can you be available in an hour? 5 

 THE WITNESS:  Yes, Your Honor, I can.   6 

 JUDGE STECKLER:  Please do not discuss your testimony 7 

with anyone during this time.   8 

 And we will go off the record until 12:25-ish p.m. 9 

Eastern Time.   10 

(Off the record from 11:27 a.m. to 12:29 p.m.) 11 

 JUDGE STECKLER:  We are back on the record and trying to 12 

deal with Mr. Fitzgerald’s computer issues.  He's receiving a 13 

computer tomorrow, but we will not go on the record until 14 

10:00 a.m. Eastern, assuming that he has one.  We could 15 

potentially expect more computer issues throughout the 16 

afternoon, so we’ll continue to be patient with this and try 17 

to do the best we can.   18 

 Mr. Fitzgerald -- oh, before we do anything else, I have 19 

reviewed Counsel for Acting General Counsel’s motion to amend 20 

complaint and notice of hearing and Respondent’s response in 21 

opposition.  At this time, I’m going to accept General 22 

Counsel’s motion.  And regarding the 10(b) issues related to 23 

the -- that Respondent raised in its response to oppose, 24 

let’s also include those arguments in the brief, please.  But 25 
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I don’t want to foreclose Respondents litigating this fully 1 

at this time.   2 

 MS. EITZEN:  Your Honor, just so I can be clear.  So, do 3 

you want the Counsel for Acting General Counsel to brief the 4 

10(b) issue and respond to you in writing?   5 

 JUDGE STECKLER:  Yes, in your brief and not at this 6 

time.   7 

 MS. EITZEN:  Oh, I see, in the brief we submit after the 8 

trial.  Okay.   9 

 JUDGE STECKLER:  Yes, post hearing, because the -- we’ll 10 

see how things pan out in full in the litigation, but I did 11 

not want to foreclose Respondent’s responding to these 12 

additional allegations.   13 

 MR. MARCULEWICZ:  Your Honor, just for purposes of 14 

clarity on the -- if the complaint is amended, then we will 15 

need to answer that complaint to complete the record.  So, I 16 

guess, we'll just -- that position until such time as you’ve 17 

ruled on it in connection with the --   18 

 JUDGE STECKLER:  Okay, so it would be 14 days from 19 

today, correct?   20 

 MR. MARCULEWICZ:  Yes, we would have to answer the 21 

complaint, the amended complaint, and you’ll brief the 10(b) 22 

period, so you’ll leave that issue -- I’m just trying to 23 

understand as well, you’ll leave that -- 24 

 JUDGE STECKLER:  -- the issue remains open to include in 25 
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the briefs.   1 

 MR. MARCULEWICZ:  Perfect, then we’ll just file an 2 

amended answer to that effect. 3 

 JUDGE STECKLER:  Right, and that will be before the next 4 

week of hearings, so everyone will have an opportunity to 5 

review.   6 

 MS. EITZEN:  Just one more thing, Your Honor, so when 7 

you said you accepted the motion, are you granting the 8 

amendment at this time?   9 

 JUDGE STECKLER:  Yes.   10 

 MS. EITZEN:  Okay.   11 

 MS. DUVALL:  Should we issue -- because that was a 12 

motion with the language we intend to use.  Would you like us 13 

to actually -- for the Regional Director to file an amended, 14 

written amended complaint or are you accepting it as an oral 15 

amendment? 16 

(Simultaneous speaking.) 17 

 JUDGE STECKLER:  At this time, it’s an oral amendment, 18 

but I think for everybody’s sake, it would be a good idea to 19 

give a complete amended complaint out so that we’re all on 20 

the same page.  And then, the other thing is to include all 21 

of this in the -- all of that into the formal documents as 22 

well, probably the next time we go on the record just to keep 23 

the record clean as well.  Not tomorrow, but, I mean, in -- 24 

 MS. DUVALL:  Yes, Your Honor.   25 
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 JUDGE STECKLER:  -- when we go back.  That way, you can 1 

have Respondent’s answer to go in as well.   2 

 MR. MARCULEWICZ:  Okay, so just so I understand, is 3 

Counsel for the Acting General Counsel is going to take 4 

the -- they’re going to amend the answer, pursuant to the 5 

granted motion to amend -- to amend.   6 

 JUDGE STECKLER:  Amend the complaint.   7 

 MR. MARCULEWICZ:  Amend the complaint, and then we will 8 

file an answer, amended answer 14 days in.  Okay, I want to 9 

make sure.   10 

 JUDGE STECKLER:  Right, and that way, everything will be 11 

nice and clean, and everything goes into the formal 12 

documents.   13 

 MR. MARCULEWICZ:  Perfect, okay.   14 

 JUDGE STECKLER:  Okay, Mr. Esders, I’m sorry.  I didn’t 15 

get your position on all of this.   16 

 MR. ESDERS:  I understand and that is all acceptable to 17 

me.   18 

 JUDGE STECKLER:  Okay, very good.   19 

 And Mr. Fonville, you just had to see the making of 20 

sausages in legal terms.   21 

 Okay, Mr. Fitzgerald, I think it’s your turn to question 22 

if you have any questions.   23 

 MR. FITZGERALD:  I do have some questions, thank you, 24 

Your Honor.   25 
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CROSS-EXAMINATION 1 

Q. BY MR. FITZGERALD:  Good afternoon, Mr. Fonville.   2 

A. Good afternoon, sir.   3 

 MR. FITZGERALD:  Mr. Barham, I’m going to lean on you 4 

again, especially with my computer issues.  May I ask you to 5 

please pull up GC Exhibit 188 which we were just going 6 

through?  May I ask you to move to page 1296 in the Bates 7 

labeling?  It’s the email from Mr. Fonville to Mr. Connors.  8 

Thank you.   9 

Q. BY MR. FITZGERALD:  Mr. Fonville, do you see that on 10 

your screen?   11 

A. Yes, sir.   12 

Q. Can you hear me still?   13 

A. Yes, sir.   14 

Q. My computer appears to have frozen.  I’m a little 15 

concerned that this may be --  16 

 MS. DUVALL:  We can hear you, and see you moving or at 17 

least we could.   18 

 JUDGE STECKLER:  Let’s go off the record and see if we 19 

can’t get Mr. Fitzgerald back.   20 

(Off the record from 12:36 p.m. to 12:42 p.m.) 21 

 JUDGE STECKLER:  We are back on the record.   22 

 Mr. Fitzgerald, before the computer gave you the blue 23 

screen of death.   24 

 MR. FITZGERALD:  Again.   25 
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 JUDGE STECKLER:  You may continue.   1 

 MR. FITZGERALD:  Thank you.   2 

 JUDGE STECKLER:  It was GC-188 at 1296, correct?   3 

 MR. FITZGERALD:  Yes, please.   4 

 Thank you, Mr. Barham.   5 

Q. BY MR. FITZGERALD:  Mr. Fonville, you testified earlier 6 

that the -- that when you sent this email to Chuck, there was 7 

no formal submission that came afterwards.  You had a 8 

conversation with him; is that correct? 9 

A. Yes, sir, that’s correct.   10 

Q. Were you familiar with Mr. Connors at the time that you 11 

sent him this email?   12 

A. Yes.   13 

Q. And is it fair to say that H&M worked on other 14 

facilities or worked in other facilities owned by Norfolk 15 

Southern at this time -- at the time you sent this email?   16 

A. Yes, sir, that’s correct.   17 

Q. And was it your understanding that those other 18 

facilities were represented by -- or did contain members 19 

that -- strike that.  Is it your understanding, at the time 20 

you sent this email that employees in those other facilities 21 

were represented by a Union; is that correct? 22 

A. Yes, that was our understanding.   23 

Q. What union was that?   24 

A. I believe they’re -- Teamsters represented some 25 
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employees in Chicago, and there’s another organization, I 1 

think, that represents folks in New Jersey, but I don’t know 2 

the specific organization.   3 

Q. Are you aware whether the International Longshoremen’s 4 

Association represents any individuals who work at a Norfolk 5 

Southern facility?   6 

A. Yes, sir, I am.   7 

Q. Do they?   8 

A. Yes, sir.   9 

Q. What facility?   10 

A. We have a coal transloading facility in Sandusky, Ohio, 11 

and there are ILA employees of the contractor who operates 12 

that facility for us.   13 

Q. Do you have an understanding of Norfolk Southern’s -- 14 

strike that.  Are you aware of whether there are any issues 15 

between -- or concerns of Norfolk Southern with respect to 16 

the services performed by ILA members at that facility that 17 

you referenced?   18 

A. No, sir, I’m not.   19 

Q. When you sent this email that’s part of GC-188, I 20 

believe you referred to an accelerated timeline.  Do you 21 

recall giving that testimony?   22 

A. Yes, sir.   23 

Q. What do you mean by an accelerated timeline?   24 

A. That we had a definitive date in mid-January when we 25 



1219  
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

knew we would have to have a successor to ITS in place to 1 

operate that facility without any disruption to our 2 

customers’ traffic.  And since this was at the end of 3 

November with the end-of-year holidays ahead of us, we knew 4 

that would be an even more compressed timeline just to get 5 

people and equipment in place to take over mid-January.   6 

Q. What’s your normal timeline, if there is one, for a 7 

terminal takeover?   8 

A. You typically want to have at least 90 days to 9 

adequately prepare for personnel and equipment with -- to 10 

have a minimal amount of disruption.   11 

Q. When you say 90 days, do you mean 90 days from the award 12 

of the contract or some other 90-day period?   13 

A. Yes, sir, 90 days from notification of award.   14 

Q. Okay.  And here, do you recall when the award was made?   15 

A. This was first week of January.   16 

Q. So, the award wasn’t when you talked with Chuck about -- 17 

had a phone call with Chuck following this email is when you 18 

sent him over the contract.  That’s the date which you mean 19 

for award.   20 

A. Yes, sir.   21 

Q. You refer to disruption a few times when you were 22 

providing answers.  What type of disruption can occur when a 23 

terminal changeover -- or the operator changeover occurs at a 24 

terminal?   25 
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A. It could impact the timeliness of our customers’ freight 1 

getting loaded onto a train for transportation elsewhere or 2 

getting offloaded off of a train for a trucker to come pick 3 

up and deliver to the customer.  So, again, that just -- the 4 

flow of the supply chain.   5 

Q. Is it important for Norfolk Southern to ensure that 6 

there is no disruption?   7 

A. Yes, it is.   8 

Q. Would you say that’s one of your primary goals when a 9 

terminal takeover occurs?   10 

A. Yes, it is.   11 

Q. Did you experience -- do you recall if you experienced 12 

any disruption when the Norfolk yard turned over to H&M in 13 

late January of 2019?   14 

A. I don’t recall any disruption at all.   15 

Q. And would you typically hear of a disruption?   16 

A. Only if it was very significant.  Typically not, because 17 

I’m not directly involved in day-to-day operations, so it 18 

would have to be an egregious disruption.   19 

Q. But that didn’t happen here, correct?   20 

A. That’s correct. 21 

Q. I believe you testified earlier that in your 22 

conversation with Mr. Connors following the email that’s part 23 

of GC-188, that he mentioned H&M would bring in traveling 24 

employees from out of town; is that correct? 25 
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A. Yes, sir.   1 

Q. In your experience in purchasing at NS, is that a 2 

typical structure for a terminal takeover?   3 

A. Yes, unless the incoming operator had existing employees 4 

in that locality.  They would need to bring in employees from 5 

an out-of-town location.   6 

Q. Do you have an understanding of why they need to bring 7 

in employees?   8 

A. That would be current employees that are familiar with 9 

H&M’s internal policies as well as operating an intermodal 10 

terminal facility.   11 

Q. Would that be to ensure no disruption occurs?   12 

A. Yes, sir, that’s correct.   13 

Q. Norfolk Southern doesn’t dictate how terminal operators 14 

staff their facilities, do they?   15 

A. That’s correct. 16 

Q. If I’m going to be clear for the record, does Norfolk 17 

Southern dictate how a facility is staffed?   18 

A. No, sir.   19 

 JUDGE STECKLER:  Does Norfolk Southern ever say you need 20 

a certain number of full-time equivalents, for example, at 21 

the gate?   22 

 THE WITNESS:  I believe at some facilities, we do 23 

contract for a certain number of FTEs to staff the gate.   24 

 JUDGE STECKLER:  You may continue, Mr. Fitzgerald.   25 
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Q. BY MR. FITZGERALD:  But to be clear, you did not 1 

staff -- or you did not contract for a specific number of 2 

FTEs in any position here in Norfolk; is that correct? 3 

A. I don’t believe so.   4 

 MS. EITZEN:  Can I just ask, I’m sorry, FTE, what that 5 

term was?   6 

Q. BY MR. FITZGERALD:  So, let me ask.  When I say FTE, 7 

what does that mean to you, Mr. Fonville?   8 

A. A full-time equivalent, essentially, one person.   9 

Q. One 40-hour person, correct?   10 

A. Yes, sir, that’s correct.   11 

 JUDGE STECKLER:  With a full-time equivalent equal to 12 

2,080 hours per year, correct?  13 

 THE WITNESS:  Yes, Your Honor, that’s correct.   14 

 JUDGE STECKLER:  Thank you.   15 

Q. BY MR. FITZGERALD:  When contracting with a terminal 16 

operator, does Norfolk Southern have a preference for a union 17 

versus a non-union contractor?   18 

A. No, sir, we do not.   19 

Q. Does Norfolk Southern have a preference between unions 20 

if there’s union contractors?   21 

A. No, sir, we do not.   22 

 MR. FITZGERALD:  May I have a few minutes to confer with 23 

Mr. Marculewicz to see if there’s anything else we want to 24 

talk about?   25 
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 JUDGE STECKLER:  Yes, we’ll go off the record for five 1 

minutes, please.   2 

(Off the record from 12:53 p.m. to 12:58 p.m.) 3 

 JUDGE STECKLER:  Mr. Fitzgerald, further questions?   4 

 MR. FITZGERALD:  We do not have any further questions.   5 

 JUDGE STECKLER:  Ms. Duval, any redirect?   6 

 MS. DUVALL:  I have a few questions, yes, Your Honor.   7 

REDIRECT EXAMINATION 8 

Q. BY MS. DUVALL:  Mr. Fonville, during your questioning by 9 

Mr. Fitzgerald, you were asked questions about the bid 10 

process and the takeover.  You learned on October 17th, 2018, 11 

that ITS was leaving, was no longer going to be operating the 12 

Norfolk Intermodal Facility in January?   13 

A. That’s correct. 14 

Q. And the date they gave you was January 15th, 2019, 15 

originally; is that right?   16 

A. That’s correct. 17 

Q. And just to confirm, they did stay there until January 18 

22nd.   19 

A. That’s correct. 20 

Q. So, but you didn’t seek bids initially until November 21 

2nd, 2018; is that right?   22 

A. Correct. 23 

Q. Why?  Why was there a delay?   24 

A. We were conferring internally about which firms we 25 
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thought would be most able to take over given the accelerated 1 

timeline they would face.   2 

Q. And you said you were familiar with Mr. Connors.  You 3 

testified you had been familiar with him prior to asking H&M 4 

for a bid?   5 

A. That’s correct. 6 

Q. Why didn’t you ask H&M for a bid until November 27th, 7 

2018, then?   8 

A. We thought Pacrail and Parsec would be the most able to 9 

come in and take over given the accelerated timeline.   10 

Q. Had you had H&M take over a different facility on an 11 

accelerated timeline in the past?   12 

A. Not that I’m aware of.   13 

Q. So, one of the things you talked about was you -- or 14 

testified to was that when H&M took over, you would have only 15 

been aware if there had been an egregious disruption, I think 16 

you -- was the terminology you used, the egregious disruption 17 

at the intermodal facility; is that right?  Those are the 18 

only types you’d be aware of?   19 

A. Correct. 20 

Q. Okay.  Were there any egregious disruptions you were 21 

aware of with ITS operating this facility?   22 

A. Not that I’m aware of.   23 

Q. And you also talked about one of the things that Norfolk 24 

Southern was concerned about with the employees that were 25 
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getting hired for the intermodal facility was that they would 1 

be employees familiar with operating an intermodal facility; 2 

is that right?   3 

A. That’s correct. 4 

Q. So, wouldn’t an employer -- if the predecessor 5 

employers, in this case ITS employees, be familiar with 6 

operating an intermodal facility?   7 

A. Presumably so, yes.   8 

 MS. DUVALL:  I have no further questions, Your Honor.   9 

 JUDGE STECKLER:  Mr. Esders?   10 

 MR. ESDERS:  I have nothing further.   11 

 JUDGE STECKLER:  Mr. Fitzgerald?   12 

 MR. FITZGERALD:  I have nothing further.   13 

 JUDGE STECKLER:  Mr. Fonville, you’re about to be 14 

excused as a witness for now.  You may be recalled at some 15 

future point, in which case, please do not discuss your 16 

testimony with anyone until after this hearing is well over, 17 

which right now is looking like April.  So, appreciate your 18 

time this afternoon.  And we’ll go off the record while 19 

General Counsel calls their next witness.   20 

 THE WITNESS:  Thank you, Your Honor.   21 

(Off the record from 1:02 p.m. to 1:31 p.m.) 22 

 JUDGE STECKLER:  Thank you.  23 

 General Counsel may call their next witness.   24 

 MS. EITZEN:  Yes, Your Honor, I’d call Larry Aughtman.   25 
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 JUDGE STECKLER:  Good afternoon, Mr. Aughtman, can you 1 

hear me?  You need to unmute, please, sir.  There we go.   2 

 MR. AUGHTMAN:  Yes, ma’am, I can hear you.   3 

(Whereupon, 4 

LARRY AUGHTMAN 5 

was called as a witness by and on behalf of the General 6 

Counsel and, after having been duly sworn, was examined and 7 

testified as follows:) 8 

 JUDGE STECKLER:  We’ve got a little bit of lag in your 9 

audio so as a result if somebody objects, please don’t answer 10 

until I give a ruling on the objection.  Also, do you have 11 

anybody in the room with you today?   12 

 THE WITNESS:  No, ma’am, I’m by myself.   13 

 JUDGE STECKLER:  Okay, do you have any documents in 14 

front of you at this time?   15 

 THE WITNESS:  No, ma’am.   16 

 JUDGE STECKLER:  Okay, can our court reporter understand 17 

everything okay so far?   18 

 THE REPORTER:  So far, yes, ma’am.   19 

 JUDGE STECKLER:  Okay.  General Counsel may inquire.   20 

 MS. EITZEN:  Okay.   21 

DIRECT EXAMINATION 22 

Q. BY MS. EITZEN:  Mr. Aughtman, thank you.  Could you 23 

please spell your name, your first and last name, for our 24 

record?   25 
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A. Larry Allen Aughtman, A-u-g-h-t-m-a-n.   1 

Q. And where are you testifying from today?   2 

A. My home in --  3 

 THE REPORTER:  I did not hear that.   4 

Q. BY MS. EITZEN:  The last part, Mr. Aughtman.  Where are 5 

you testifying from today?   6 

A. (No audible response.) 7 

Q. Mr. Aughtman?   8 

A. Yes.   9 

Q. So, where are you testifying from today?  You started to 10 

say your home, and then we didn’t hear the rest.   11 

A. My home in Elizabeth City, North Carolina.   12 

Q. Thank you.  And what technology device are you using to 13 

testify with today?   14 

A. My Acer laptop Chromebook 15.   15 

Q. And you testified that you do not have any documents in 16 

front of you now; is that right?   17 

A. Yes, ma’am.   18 

Q. And I’m going to ask you not to look at any documents 19 

unless they are shown to you on this Zoom platform as part of 20 

this hearing.  Do you understand?   21 

A. Yes, ma’am.   22 

Q. And if any time you can’t hear somebody speaking, feel 23 

free to let us know if you can’t hear the question and I’ll 24 

repeat it for you.   25 
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A. Yes, ma’am.   1 

Q. Are you familiar with the Norfolk Portlock Intermodal 2 

Yard that’s located at 1710 Atlantic Avenue in Chesapeake, 3 

Virginia?  4 

A. Yes, ma’am.   5 

Q. And what name do you know that location by?   6 

A. H&M International Transportation contractor for Norfolk 7 

Southern.   8 

Q. And so, in my questions today, when I talk about that 9 

location, I’m going to be calling it the Norfolk yard; is 10 

that okay?   11 

A. Yes, ma’am.   12 

Q. Have you ever worked at the Norfolk yard?   13 

A. Yes, ma’am, I’m employed there now.   14 

Q. And when did you begin working at the Norfolk yard?   15 

A. February 1st of ’19, I believe it was.  Yes, February 1st 16 

of ’19.   17 

Q. And I believe you said you are currently working there, 18 

is that right?   19 

A. Yes, ma’am.   20 

Q. Who is your employer at the Norfolk yard?   21 

A. H&M International Transportation.   22 

Q. And when did you begin working for H&M?   23 

A. February 1st of 2019.   24 

Q. And is H&M your employer now at the Norfolk yard?   25 
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A. Yes, ma’am.   1 

Q. And are you testifying here today because the National 2 

Labor Relations Board sent you a subpoena to require you to 3 

testify?   4 

A. Yes, ma’am.   5 

Q. Before you were hired by H&M, did you have other 6 

employment?   7 

A. Yes, the year before I was hired at H&M, I took care of 8 

my wife’s grandmother.  Before that, I worked at Fire and 9 

Life Safety America.   10 

Q. And what does Fire and Life Safety America do?   11 

A. -- in new construction buildings, sprinkler system 12 

repairs in old buildings.   13 

Q. What was your job title when you worked at Fire and Life 14 

Safety America?   15 

A. Project manager and safety coordinator. 16 

Q. And did you work for any other employers before Fire and 17 

Life Safety America?   18 

A. Fall First, LLC.   19 

 MS. EITZEN:  I just want to check, the court reporter, 20 

are you able to hear the answers or is it not coming in 21 

clearly?   22 

 THE REPORTER:  For the most part.  Actually I was 23 

thinking about jumping in and asking if he could clarify what 24 

was before the LLC.   25 
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 THE WITNESS:  Fall First.  Fall First, LLC.  I know -- 1 

that's -- like a break in communication or something.   2 

 MS. EITZEN:  Yes, I’m not sure.  I wonder if it would 3 

help if you logged out and in.   4 

 JUDGE STECKLER:  We can try that.  We’re going to hold 5 

here really tight off the record for two minutes and let you 6 

log out and maybe the audio will improve.   7 

(Off the record from 1:38 p.m. to 1:42 p.m.) 8 

 JUDGE STECKLER:  Ms. Eitzen?   9 

 MS. EITZEN:  Yes, thank you.   10 

Q. BY MS. EITZEN:  Mr. Aughtman, what was the name of the 11 

company you worked for before Fire and Life Safety America?   12 

A. Fall First, LLC.   13 

Q. And approximately how many years did you work for Fire 14 

and Life Safety America?   15 

A. Altogether probably about 12 years.   16 

Q. Okay, I’m sorry, was that 12?   17 

A. Yes, ma’am, about 12 years total.   18 

Q. And do you recall when you stopped working for Fire and 19 

Life Safety America?   20 

A. I think it was 2018, I believe it was.  2017-2018, I 21 

can’t remember exactly.   22 

Q. When did you first hear of a job opening with H&M at the 23 

Norfolk yard?   24 

A. January of 2019.   25 
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Q. And who did you hear about the job opening from?   1 

A. My wife’s cousin had contacted me, Paul Tatem.   2 

 THE REPORTER:  I’m sorry to jump in.  Can you either 3 

repeat that name again and maybe spell it also?   4 

 THE WITNESS:  Paul, P-a-u-l, Tatem, T-a-t-e-m.   5 

Q. BY MS. EITZEN:  And when Mr. Tatem called, what did he 6 

tell you?   7 

A. He had told me that they were going to be hiring at the 8 

yard; was I interested.   9 

Q. And did Mr. Tatem know -- tell you how he knew that?   10 

A. Yes, he told me he had spoke to the then terminal 11 

manager was Tony.   12 

Q. And did Mr. Tatem have any connection to Tony, Tony Lee?   13 

A. Tony used to work for him when he was at that yard, when 14 

Paul was a terminal manager there a while back, a long time 15 

ago.   16 

Q. And in the conversation you had with Mr. Tatem, what do 17 

you recall him saying to you?   18 

A. He had asked me was I experienced at, you know, driving 19 

-- trucks, and asked me was I interested in talking to Tony.  20 

And I said, yes, I am very interested.   21 

Q. And do you recall anything else from the conversation?   22 

A. Other than he had -- I asked him was Tony available for 23 

me to speak to him and should I go up there right now or 24 

should I call him.  He said, go up there and see him, and it 25 
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took me about ten minutes to get there.   1 

Q. Okay, and just to clarify, where is it that you went 2 

that it took you ten minutes to get to?   3 

A. To the Norfolk yard, I’m sorry.   4 

Q. And at the time, did you know who Anthony Lee was?   5 

A. No, I did not.   6 

Q. And testifying here today, do you know who Anthony Lee 7 

is?   8 

A. Yes, I know who Anthony Lee is.   9 

Q. What name do you know him by?   10 

A. I know him as Tony.   11 

Q. And when is it that you first met Mr. Lee?   12 

A. Not the date that I went up there because he had just 13 

left.  I spoke with him on the phone when I walked outside of 14 

the office, and I met with him the next day, I think it was.   15 

Q. And after you spoke to Mr. Tatem, you said you drove to 16 

the Norfolk yard, and who did you see when you arrived?   17 

A. Leander Barrow was there, and a few of the gate girls 18 

that work the gate or gatekeepers is what they call them.   19 

Q. Did you speak to Mr. Barrow, Leander?   20 

A. Yes, ma’am.   21 

Q. And what did you say to him?   22 

A. I asked him was Tony available.  And he told me he had 23 

just left.  Matter of fact, he called Tony and asked him to 24 

answer his phone; I was getting ready to call him.   25 
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Q. And did you, in fact, call Tony Lee on the telephone?   1 

A. Yes, ma’am.   2 

Q. Okay.  And did you speak to Mr. Lee?   3 

A. Yes.   4 

Q. Do you recall what Mr. Lee told you on that phone call?   5 

A. He explained to me on the phone that he would be in 6 

contact with me.  Asked me was I interested, and I said, yes, 7 

sir, I am.  That there was going to be some people being 8 

terminated, that he would contact me.  Don’t come back up 9 

there.   10 

Q. Did he say anything about where employees were going to 11 

be terminated from?   12 

A. I assumed it was at that yard, but, yes.   13 

Q. Did he tell you -- were there any discussions about what 14 

job position you would be applying for?   15 

A. Not at that time it wasn’t.   16 

Q. And how did that conversation with Mr. Lee end?  17 

A. He said that he would contact me when he wanted me to 18 

come back up there to do paperwork applying for the job, of 19 

course.  For me not to come back up there until I hear from 20 

him.   21 

Q. And when you went to the Norfolk yard that day, do you 22 

know who the employer was at the yard?  Was it H&M or was it 23 

a different company?   24 

A. I didn’t know who the employer was at the time.   25 
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Q. And in the phone conversation you had with Mr. Lee, did 1 

he ask you about your prior employment?   2 

A. Yes.   3 

Q. And what did you talk about with respect to your prior 4 

employment?   5 

A. I told him that I was experienced in driving trucks and 6 

operating equipment.  And that’s when he said, you know, that 7 

he could really use me, and for me to wait for his phone 8 

call.   9 

Q. Did Mr. Lee tell you when he would be calling you again?   10 

A. Roughly a week or so, if I remember correctly.   11 

Q. And did Mr. Lee tell you who your employer would be?   12 

A. Not at that time, no, ma’am.   13 

Q. And how long, approximately, did that phone conversation 14 

with Mr. Lee last?   15 

A. Five-ten minutes, maybe.   16 

Q. And then, did you hear from Tony Lee again after that 17 

phone call?   18 

A. Yes, ma’am, I did.   19 

Q. And about how long after that first phone call?   20 

A. I want to say it was within a week.   21 

Q. And how was the second conversation?  Was it also by 22 

phone or was it by another method?   23 

A. By phone.   24 

Q. And did he call you?   25 
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A. Yes, ma’am.   1 

Q. And what do you recall Mr. Lee telling you in that 2 

second phone call?   3 

A. Well, he introduced himself again, and he said was I 4 

still interested in going to work there.  And I says, yes, 5 

sir, I am.   6 

Q. Okay.  And then, did anything happen after that?   7 

A. He had asked me to come up there and fill out the 8 

paperwork, application, for the background check and a 9 

urinalysis test.   10 

Q. And when did you go to the Norfolk yard to do those 11 

things?   12 

A. Probably about 15 minutes after I hung up with him.   13 

Q. Okay, so the same day Mr. Lee called you the second 14 

time?   15 

A. Yes, ma’am.   16 

Q. And when you arrived at the Norfolk yard, who did you 17 

see?   18 

A. When I first walked in, he was standing there, and like 19 

I said, he had never seen me and I had never seen him before, 20 

and Juanita Williams is the secretary there.  He asked me, 21 

was I Mr. Aughtman, Paul’s cousin, is what he said, you know, 22 

which is my wife’s cousin, but -- and I said, yes, I am.   23 

Q. And then what happened after you identified yourself?   24 

A. He took me back there to his back office and we did an 25 
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interview.   1 

Q. And what kind of things did Mr. Anthony Lee ask you when 2 

you were in the office with him?   3 

A. He asked me was I interested in being a crane operator 4 

instead of the -- driver, and I said, yes, sir, I am.  We 5 

discussed salary --   6 

 JUDGE STECKLER:  Hang on just a second, Mr. Aughtman.  7 

You’re getting a little garbled there.  So, you did the 8 

interview and what did he ask you?  Could you repeat that 9 

part, please?   10 

 THE WITNESS:  He asked me if I was interested in being a 11 

crane operator.   12 

 JUDGE STECKLER:  And what did you say?   13 

 THE WITNESS:  Yes, sir, I did.   14 

 JUDGE STECKLER:  And then what happened?   15 

 THE WITNESS:  We discussed salary.   16 

 JUDGE STECKLER:  Okay, Ms. Eitzen.   17 

 MS. EITZEN:  Okay.   18 

Q. BY MS. EITZEN:  And did you have any other conversations 19 

when you were in the office with Mr. Lee?   20 

A. Just things about the, you know, about what goes on 21 

there.  Other than that, you know, just am I ready to fill 22 

out the paperwork.   23 

Q. And how long would you estimate that that meeting with 24 

Mr. Lee took?   25 
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A. Probably 15 minutes, maybe.   1 

Q. And after the meeting, what did you do?   2 

A. I went back out into the main office and Juanita 3 

Williams handed me paperwork.   4 

 MS. EITZEN:  Okay, I think that was a little --  5 

 JUDGE STECKLER:  So, let me make sure I got this.  You 6 

went out to the main office, and Ms. Williams gave you 7 

paperwork.  Is that what you just said, Mr. Aughtman?   8 

 THE WITNESS:  Yes, ma’am.   9 

Q. BY MS. EITZEN:  And what paperwork did Ms. Williams give 10 

you?   11 

A. The application, the background check paperwork, the 12 

federal income tax information, state tax information, drug 13 

screen paperwork to fill out --  14 

 JUDGE STECKLER:  So, it was -- 15 

 THE WITNESS:  -- everything involved with new hire 16 

package.  17 

 JUDGE STECKLER:  So, it was federal income tax, state 18 

income tax, and there was something else there before all the 19 

incoming paperwork?   20 

 THE WITNESS:  Drug screen.   21 

 JUDGE STECKLER:  Drug screen okay.   22 

 THE WITNESS:  Yes, ma’am, drug screen, background check 23 

information; pretty much a new hire package.   24 

Q. BY MS. EITZEN:  Okay.  At this point, Mr. Aughtman, what 25 
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did you do with that paperwork after you received it from 1 

Ms. Williams?   2 

A. They asked me to walk across a little walkway right 3 

there to where the break room is, and I started filling it 4 

out right there at the break room.   5 

Q. Was anyone else present in the break room when you 6 

started filling out the paperwork?   7 

A. Marty was there.  I think he had got hired like two or 8 

three days before I did.  Marty Costello, I think his last 9 

name is.  A guy named Page, he was one of the guys that was 10 

doing the training.  I think that would have been it. 11 

Q. Did you have any conversations with Marty Costello at 12 

that time in the break room?   13 

A. We introduced ourselves.  He asked me what was I being 14 

hired for, and I said crane operator, and he said he was a 15 

crane operator as well.   16 

Q. And what about Mr. Page?  Did you have any conversations 17 

with him?   18 

A. Other than he was explaining a few things about the job 19 

and good luck with the paperwork pretty much and hoping I’d 20 

get the job.   21 

Q. And where -- did you say where Mr. Page was from?   22 

A. I had learned later they were from Chicago.   23 

Q. Okay.  But at that time in the break room, did you know 24 

anything about who -- what job he was doing or where he was 25 
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from?   1 

A. No, I did not.   2 

Q. Okay.  I’m going to show you an exhibit, General 3 

Counsel’s Exhibit 130.  And you should be seeing it on your 4 

screen.  Are you able to see a document on your screen?   5 

A. Yes, ma’am.   6 

Q. Okay, and right now, it’s only the first half.  I’m 7 

going to scroll down, and as I scroll down, please look at 8 

the document and let me know.  I’ll be asking you if you 9 

recognize it.   10 

A. Okay.   11 

Q. The second page, and this is the third page, and the 12 

fourth page.  Let me go back to the top.  Do you recognize 13 

the document?   14 

A. Yes, ma’am.   15 

Q. And what is the document?   16 

A. Application for employment.   17 

Q. And is this the application that you submitted to H&M 18 

the day that you were in the break room?   19 

A. Yes, ma’am.   20 

Q. Okay.  And the date of the application is January 24th, 21 

2019.  Do you recall if that’s the date you filled it out?   22 

A. That sounds right, yes, ma’am.   23 

Q. Do you recall what day you began working for H&M?  24 

A. February the 1st.   25 



1240  
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. And just so the record’s clear, is that 2019?   1 

A. Yes, ma’am, I’m sorry.   2 

Q. No, that’s okay.  Who did you report to when you were 3 

hired?   4 

A. Tony.   5 

Q. And were there any other supervisors below Tony Lee that 6 

you worked with?   7 

A. Lee was the next supervisor down, Leander.   8 

Q. What was your work schedule when you were first hired by 9 

H&M?   10 

A. When we first got hired, we were 6:00 a.m. until we got 11 

done, so it could be 10-12 hours.   12 

Q.   And was there a change to that schedule later on in your 13 

employment with H&M?   14 

A. Yes, there was change.   15 

Q. And about how long after you were hired was the schedule 16 

changed?   17 

A. Probably a month, maybe.   18 

Q. And what was the change?  Were you working more or less 19 

hours after that first month?   20 

A. We started getting a day off here or there.   21 

Q. What was your job title at the time you were hired by 22 

H&M?   23 

A. Crane operator.   24 

Q. So, your job title changed during your employment with 25 
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H&M.   1 

A. No, I mean, when you train up there, you’re trained to 2 

do everything, drive truck, operate the crane.  There’s only 3 

a few of us who is able to operate the crane.  Not everybody 4 

gets to operate the crane.  And, of course, the ground man, 5 

lock and unlocking boxes.   6 

Q. And you mentioned the crane operators.  Who were the 7 

crane operators at the time you were hired at H&M?   8 

A. Marty Costello, myself, and the other guy I can’t 9 

remember his first name, but his last name is Holmes (ph.).   10 

Q. Do you recall about how many employees were working for 11 

H&M at the time you were first hired?   12 

A. At the time I was first hired, is that including the 13 

Chicago guys that were there or just the ones that Tony had 14 

hired?   15 

Q. Well, go ahead and tell me who you remember working for 16 

H&M at the Norfolk yard when you started working there.  So, 17 

it would have been everybody.   18 

A. All right, it was Marty, David Wade (ph.), myself.  We 19 

were the first three hired.  And then, of course, the four or 20 

five guys from Chicago were there.   21 

Q. Okay.  And you mentioned these employees from Chicago.  22 

Do you recall any of their names?   23 

A. Page, Mike, -- I can’t remember his real name, but his 24 

nickname was D-Mo.  And I can’t remember the other couple.   25 
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Q. And how many of these Chicago employees do you think 1 

there were working for H&M, if you recall?   2 

A. There was, I think five or six of them there.   3 

Q. Did you receive any training when you were first hired 4 

by H&M?   5 

A. Yes.   6 

Q. What kind of training did you --  7 

A. We were all -- first, I got trained on the ground, being 8 

a ground man.  Then I was trained in the jockey truck, hustle 9 

truck, and then, I was in the crane.   10 

Q. Okay, with respect to the training you received as a 11 

groundman, how long did that training take, approximately?   12 

A. About a day and a half, two days.   13 

Q. And who did the training?   14 

A. Page.   15 

Q. And do you recall Page’s first name or do you only know 16 

him by Page?   17 

A. I assume that’s his first name.   18 

Q. Just to be clear, it was Page, one of the Chicago 19 

employees.   20 

A. Yes, ma’am.   21 

Q. And how was the training conducted?  What did it 22 

involve?  Can you describe it for us for being a groundman 23 

with Mr. Page  -- with Page, sorry? 24 

A. He was out there on the ground with me showing me how to 25 
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put the pins in and how to unlock them, how to lock them and 1 

take the pins out because the boxes are stacked on top of 2 

each other.  So, you got to unlock the pins to get the top 3 

box off.  Then you take the pins out to get the bottom box 4 

out.  You got to climb up and down the train to do that.   5 

Q. Were any other employees being trained for these 6 

groundmen duties at the same time that you were?   7 

A. No, ma’am.   8 

Q. And how did you know when your training for groundman 9 

was completed?   10 

A. Like two days after I started -- two or three days after 11 

I started, they asked me was I ready to get in the hustle 12 

truck -- training for the jockey truck, and I says, I'm 13 

ready. 14 

Q. So, the next training you did was for the hustle truck?   15 

A. Yes, ma’am.   16 

Q. And who did the training for the hustle truck?   17 

A. Page and another guy from Chicago, I can’t remember his 18 

name.  I can’t remember his name, but I was in the hustle 19 

truck with him.  One of the hustle trucks had two seats in 20 

it, and that was I guess the training truck.  So I rode with 21 

him for a couple of days and then I got behind the wheel.   22 

Q. Okay, and I think we’re having some audio issues.  I’m 23 

just going to ask you to explain or to tell us again, who did 24 

you do the hustle truck training with?   25 
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A. Page was one of them.  I can’t remember the other guy’s 1 

name.  He was from Chicago as well.  I rode with, not Page, 2 

but the other guy for about two days, and then I got behind 3 

the wheel and he rode with me.   4 

Q. Okay, and then you said you got behind the wheel of the 5 

hustle truck?   6 

A. Yes, ma’am.   7 

Q. Were any other employees of H&M also doing the training 8 

for hustle truck at the same time that you were?   9 

A. Not that I recall.   10 

Q. And how did you know the training for hustle truck had 11 

finished?   12 

A. Mike was a guy that was training people in the spring 13 

and him and Page just, I guess, conversed before one morning 14 

and says, are you ready to go on the crane?  I said, sure.   15 

Q. Okay.  And Mike, is he also one of the Chicago 16 

employees?   17 

A. Yes, ma’am.   18 

Q. And the training for the crane, how many -- how long did 19 

that last, approximately?   20 

A. I rode with Mike in the crane for about, maybe three 21 

days, and then he rode with me in the crane while I operated.   22 

Q. Did you see any other employees at H&M being trained in 23 

the crane?   24 

A. Yeah, Marty had gotten trained before I did, Marty 25 
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Costello.   1 

Q. And did you see whether anyone was trained after you on 2 

the crane?   3 

A. Yes, Holmes.  Holmes was trained after me.  Marty, me, 4 

and Holmes were the only three operators.   5 

Q. Okay.  How long -- you mentioned three employees, you 6 

were able to remember the names of three of the Chicago 7 

employees; is that right?   8 

A. Yes, ma’am.   9 

Q. Okay, one of the employees you identified was Page.   10 

A. Page.   11 

Q. Do you remember how long you worked with Page at the 12 

Norfolk yard, approximately?   13 

A. I want to say he was there maybe three weeks or a month.  14 

Q. After that three weeks to a month period, did you see 15 

Page again at the Norfolk yard?   16 

A. No, ma’am.   17 

Q. And I think another of the employees you mentioned was 18 

Mike; is that right?   19 

A. Yes.  20 

Q. And how long do you recall working with Mike at the 21 

Norfolk yard?   22 

A. The same amount of time.  They both left at the same 23 

time.   24 

 MR. MARCULEWICZ:  Your Honor, we’ve got another crash 25 



1246  
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

here.   1 

 JUDGE STECKLER:  Mr. Aughtman, one of our attorneys is 2 

having some technical difficulties, if you wouldn’t mind 3 

standing by, but we’ll go off the record, okay?   4 

 THE WITNESS:  Yes, ma’am.   5 

 JUDGE STECKLER:  Thank you.   6 

(Off the record from 2:10 p.m. to 2:19 p.m.) 7 

 JUDGE STECKLER:  We have had more technical 8 

difficulties.   9 

 Ms. Eitzen, you may continue.   10 

 MS. EITZEN:  Thank you. 11 

Q. BY MS. EITZEN:  Mr. Aughtman, before the break, I was 12 

asking how long you recall seeing Mike at the Norfolk yard.  13 

Do you remember how long you saw him at the Norfolk yard 14 

working?   15 

A. About the same as Page, about three weeks to a month.   16 

Q. After that time period, did you see Mike at the Norfolk 17 

yard again?   18 

A. No, ma’am.   19 

Q. And then the third employee from Chicago that you named 20 

had the nickname of D-Mo.  How long do you recall working 21 

with D-Mo at the Norfolk yard?   22 

A. He stayed a little bit longer.  He asked Jesse could he 23 

stay a little bit longer.  I want to say he might have stayed 24 

three weeks longer I think, two to three weeks longer.   25 
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Q. And when you say two to three weeks longer, you mean two 1 

to three weeks longer than Page and Mike?   2 

A. Yes, ma’am.   3 

Q. And you said -- you mentioned Jesse.  Who is Jesse, that 4 

name?   5 

A. I think he’s the operations manager in Chicago.  I’ve 6 

never met him.   7 

Q. Did you get to talk to Jesse when working at H&M?   8 

A. No, ma’am, never have.   9 

Q. Okay, so how do you know that D-Mo asked Jesse if he 10 

could stay longer?   11 

A. That’s what D-Mo said.   12 

Q. And after that time period you say D-Mo left the Norfolk 13 

yard, did you see him again?   14 

A. No, ma’am.   15 

Q. Now, you stated that there were other employees from 16 

Chicago working at the Norfolk yard at the time you were 17 

hired; is that right?   18 

A. Yes, ma’am.   19 

Q. With respect to the other employees whose names you 20 

don’t recall, the other employees from out of town, how long 21 

would you say that they remained working at the Norfolk yard?   22 

A. I want to say the other two left, probably four or five 23 

days before Page and Mike had left.   24 

Q. And those other two employees, did you see them return 25 



1248  
 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

to the yard again after they left?   1 

A. No, ma’am.   2 

Q. Do you know the job titles of any of those employees 3 

from out of town or from Chicago?   4 

A. Crane operator, hustle truck driver -- 5 

Q. With respect -- okay, I’m sorry, we didn’t catch what 6 

you said at the end.   7 

A. Because I thought we were having difficulty again.  I 8 

couldn’t hear you.   9 

Q. I think we were, too.  Okay, let me ask the next 10 

question.  With respect to the out-of-town employees from 11 

Chicago, which ones did you have contact with at the Norfolk 12 

yard?   13 

A. Page, D-Mo, Mike, I can’t remember the -- pretty much 14 

they all -- this is the way I do things, you know what I 15 

mean?  They try to show you a different way of doing things.   16 

Q. And what kind of interactions would you have -- did you 17 

have, sorry.  What kind of interactions did you have with 18 

Page?   19 

A. As far as just, you know, explaining things on how to do 20 

things, and, I mean, no bad interactions at all.   21 

Q. And with respect to D-Mo, what would you be 22 

communicating with him about at the Norfolk yard?   23 

A. He got up in the crane with us to show us little easy 24 

things to do here, do there.   25 
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Q. And what kind of communications at the Norfolk yard did 1 

you have with Mike?   2 

A. Same thing.  He trained -- he’s the one that trained me 3 

on the crane really in the beginning.   4 

Q. And did any of those employees from out of town, Chicago 5 

employees, did they give you instructions on how to perform 6 

work?   7 

A. Yes.   8 

Q. And who?   9 

A. Page, Mike, D-Mo; those three mainly.   10 

Q. What kind of instructions did they give you?   11 

A. How to be quicker at driving the hustle truck, operating 12 

the crane, taking safe manner.   13 

Q. And when you were having these -- the training period 14 

with the out-of-town employees, the Chicago employees, was 15 

Tony Lee present during that training?   16 

A. Yes.   17 

Q. And what, if anything, did Mr. Lee say during the 18 

training to you?   19 

A. Told us to pay attention to what they’re showing us 20 

because it’ll be our yard in a few weeks because they were 21 

going to be leaving.   22 

Q. And do you recall when Tony Lee said that with respect 23 

to the time when you first started working at H&M?   24 

A. I don’t know exactly when.  It was probably the first or 25 
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second day.   1 

Q. Did Tony say how long the employees from Chicago were 2 

going to be at the Norfolk yard?   3 

A. I mean, he said probably a month or so.   4 

Q. When you worked at H&M in the beginning, did you hear 5 

any conversations about a union?   6 

A. Page had said something to me about a union in the break 7 

room, like a day or so after we started working -- after I 8 

started working there.   9 

Q. What do you recall Page telling you about a union?   10 

A. He had asked me had I ever been in a union before, and I 11 

told him, no, I haven’t.  It’d be all new.  And I said, what 12 

if you didn’t want to be in the union?  He said, you can’t 13 

work here and not be in the union.   14 

Q. Did Page tell you what union he was talking about?   15 

A. No.   16 

Q. Was anyone else in the break room when Page said that to 17 

you?   18 

A. I think Marty Costello was.   19 

Q. And when you asked Page what happened if you didn’t want 20 

to be in the union, what did he say in response?   21 

A. That you couldn’t be employed there.   22 

Q. Did any other employees at H&M talk to you about a 23 

union?   24 

A. Not that I recall.   25 
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Q. Okay, and just to make sure I’ve got the time correct, 1 

when did you have that conversation with Page in the break 2 

room?   3 

A. Probably a day or so after I was hired.  He’d said that 4 

there was a temporary period before you can be in a union.   5 

Q. So, at the time that you were hired by H&M, did you know 6 

whether the employees at H&M at the Norfolk yard were 7 

represented by a union?   8 

A. No, I didn’t.   9 

Q. Are you familiar with Teamsters Local Union 822?   10 

A. I think that’s my union.   11 

Q. And about when did you join Teamsters Local 822?   12 

A. I want to say it was the 30-day waiting period I think 13 

it was, 30- or 60-days waiting period.  I can’t remember 14 

exactly. 15 

Q. And would that be 30 to 60 days after you were hired?   16 

A. Yes, ma’am.   17 

Q. And why did you become a member of Teamsters 822?   18 

A. I was told it wasn’t a choice.   19 

Q. And who told you that you didn’t have a choice about 20 

joining Teamsters?   21 

A. Page.   22 

Q. And when did he tell you that?  Was that the same 23 

conversation in the break room or was it a different 24 

conversation?   25 
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A. It was the same conversation in the break room.   1 

Q. Did you fill out any document to become a member of 2 

Teamsters 822 while you worked for H&M?   3 

A. Yes.   4 

Q. I’m going to show you General Counsel’s Exhibit 51.   5 

(General Counsel’s Exhibit 51 marked for identification.) 6 

 And you’ll see it in your screen in just a minute.  7 

Sorry, I had some other documents.  Do you see a document now 8 

on the screen that says Application and Notice for 9 

Membership?   10 

A. Yes, ma’am.   11 

Q. This is a one-page document.  I’m going to scroll so 12 

that you see the rest of the document.  I’m just showing you 13 

this first part.  Do you recognize the document?   14 

A. Yes, ma’am.   15 

Q. And is your handwriting on the document?   16 

A. Not all of it is mine, but, yes, ma’am.   17 

Q. And what part of it is your handwriting?   18 

A. You see the neater part’s mine, but the name, address, 19 

phone number, my signature.  Both of my signatures are my 20 

handwriting.  The other is not my handwriting.   21 

Q. And the date of the application is 2/20/19; is that your 22 

handwriting on it?   23 

A. No, ma’am.  That’s not.   24 

Q. Do you recall when you filled out the document?   25 
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A. That is probably about right.   1 

Q. Now, who gave you that document that we were just 2 

looking at?   3 

A. Then the union rep was Steve Jacobs.   4 

Q. And where were you when Mr. Jacobs gave you that 5 

membership application?   6 

A. In the break room at the yard.   7 

Q. Was anyone else present?   8 

A. Yes, it was myself, Marty Costello, Holmes, David Wade, 9 

and Page was in there as well.  I think that was the only 10 

ones.   11 

Q. Did the representative of Teamsters, did Mr. Jacobs say 12 

anything when he gave you that membership form?   13 

A. Sort of explained how to fill out the form, that if we 14 

have any issues to contact him, that he would take care of 15 

us, take care of the issues or whatever.   16 

Q. And after you filled out the membership form, who did 17 

you give it to?   18 

A. Steve Jacobs.   19 

Q. Did you pay union dues to Teamsters 822?   20 

A. Yes, still do.   21 

Q. And do you recall when you started paying the dues to 22 

Local 822 of Teamsters?   23 

A. I want to say it’s the first of every month, so I think 24 

it was March 1st.   25 
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Q. And would that have been 2019 or 2020?   1 

A. Yes, ma’am, I’m sorry, 2019.   2 

Q. Are you familiar with the International Longshoremen’s 3 

Association, also sometimes referred to as ILA?   4 

A. I know of them.  I’m not familiar with them, but I know 5 

of them, yes.   6 

Q. Did you hear any discussions about the ILA when you 7 

worked at the Norfolk yard?   8 

A. Yes, I did.   9 

Q. And who did you hear about the ILA from?   10 

A. I heard --  11 

 MR. FITZGERALD:  Objection calls for hearsay. 12 

 JUDGE STECKLER:  We don’t know what he’s heard yet, so 13 

let’s hold off just a minute, Mr. Fitzgerald.   14 

 Who did you hear from?   15 

 THE WITNESS:  I heard from the fellows, I mean, the new 16 

employees that were hired, like Marty Costello and Tony.  17 

Tony Lee, I’m sorry.   18 

Q. BY MS. EITZEN:  With respect to Tony Lee, what did he 19 

say about the ILA to you?   20 

A. He had told me that they were -- the employees that were 21 

there before I was hired were trying to bring the union in 22 

behind his back, and that it was the ILA, Longshoremen’s 23 

Union.   24 

Q. And when did he say that to you?   25 
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 MR. MARCULEWICZ:  Hang on just one quick second, 1 

Ms. Eitzen?  We’ve just broken up again.   2 

 MS. EITZEN:  Okay.   3 

 JUDGE STECKLER:  Let’s go off the record for -- while 4 

Mr. Fitzgerald gets things back in order.   5 

(Off the record from 2:35 p.m. to 2:41 p.m.) 6 

 JUDGE STECKLER:  Ms. Eitzen, you may continue.  We’ve 7 

had technical difficulties again.   8 

Q. BY MS. EITZEN:  Mr. Aughtman, before the break, you were 9 

testifying about a statement that Mr. Lee said to you about 10 

the ILA.   11 

A. Yes, ma’am.   12 

Q. When did Mr. Lee tell you that about the ILA?   13 

A. It was a couple of days after I was hired.   14 

Q. And where were you when Mr. Lee said that to you?   15 

A. We were standing outside of the office area.   16 

Q. Was anybody else present?  17 

A. Not at that time, no, ma’am.   18 

Q. And how did the conversation come about with Mr. Lee?   19 

A. He had spoken to me as far as -- because I had asked him 20 

some questions as to why everybody’s all new hires, and 21 

that’s when he explained to me what had went down prior to me 22 

being hired.   23 

Q. And when you asked him why is everybody a new hire, what 24 

did Tony Lee say?   25 
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A. He said that the guys that were working for him before I 1 

was hired were terminated for trying to bring ILA in behind 2 

his back.   3 

Q. Was anything else said in that conversation?   4 

A. No, that pretty much answered my questions.  Like I 5 

said, I don’t know anything about the union.  I’m just --   6 

Q. Did you tell anybody what Mr. Lee had told you in that 7 

conversation?   8 

A. No, I didn’t tell anyone.   9 

Q. Do you know who the contractor was for Norfolk Southern, 10 

the company that worked at the Norfolk yard before H&M?   11 

A. ITS, I think it is.   12 

Q. And who did you hear that from?   13 

A. When I was hired, I’d overheard some guys saying ITS was 14 

the contractor before H&M took over.   15 

Q. Before you worked at H&M, had you been represented by a 16 

union at any of your other jobs?   17 

A. No, ma’am.   18 

Q. This was your first experience with a union?   19 

A. Yes.   20 

Q. When you were first hired to work for H&M at the Norfolk 21 

yard, had you ever performed the job of a groundman before 22 

H&M?   23 

A. No.   24 

Q. Had you ever operated a crane before you were hired by 25 
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H&M?   1 

A. Yes, but not a crane like that one, but I have operated 2 

cranes with Fire and Life Safety America.   3 

Q. And before you were hired by H&M, had you ever operated 4 

a hustle truck?   5 

A. No.   6 

 MS. EITZEN:  No further questions, Your Honor.   7 

 JUDGE STECKLER:  Mr. Esders?   8 

 MR. ESDERS:  Nothing from me.   9 

 JUDGE STECKLER:  Mr. Fitzgerald?   10 

 MR. FITZGERALD:  Is there a Jencks statement for this 11 

witness?   12 

 MS. EITZEN:  Yes.   13 

Ms. Duvall, are you able to send it?   14 

 MS. DUVALL:  Sending it right now.   15 

 MS. EITZEN:  And the statement is five pages.  It’s four 16 

pages and then a signature page.   17 

 JUDGE STECKLER:  Mr. Fitzgerald, how much time would you 18 

like to review?   19 

 MR. FITZGERALD:  Can we have 15 minutes to do so?   20 

 JUDGE STECKLER:  Okay, only if you get off the --  21 

 MR. FITZGERALD:  I will probably be getting off one way 22 

or another.   23 

 JUDGE STECKLER:  Okay.  We’ll go off the record for 15 24 

minutes.  It will be three o’clock Eastern Time.   25 
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 In the meantime, Mr. Aughtman, you can get up and move 1 

around as long as you don’t discuss your testimony with 2 

anybody.  We’ll see everybody at 3:00.  Thank you.   3 

(Off the record from 2:45 p.m. to 3:01 p.m.) 4 

 JUDGE STECKLER:  Thank you.   5 

 Mr. Fitzgerald, do you have questions?   6 

 MR. FITZGERALD:  We do not have questions for this 7 

witness.   8 

 JUDGE STECKLER:  Okay, thank you.   9 

 In that case, Mr. Aughtman, you are about to be excused 10 

as a witness.  Your testimony, please do not discuss it with 11 

anyone until after this hearing is over, which is likely to 12 

be in late April at this point.  I appreciate you sitting in 13 

with us today with all these technicalities that we were 14 

having problems with.  So, you may exit the meeting if you’d 15 

like.   16 

 THE WITNESS:  All right, thank you.   17 

 JUDGE STECKLER:  Thank you, sir.   18 

 We were discussing before that with Mr. Fitzgerald’s 19 

technical difficulties today, unfortunately, we probably 20 

should not take any further chances with witnesses this 21 

afternoon.  It’s unfortunate to cut the hearing short by a 22 

couple of hours, but we’ll have to try to make it up at some 23 

point.  Any further comments before we go off the record for 24 

the day?   25 
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 MR. FITZGERALD:  Yes, we have deleted the Jencks 1 

statements, just for the record.   2 

 JUDGE STECKLER:  Thank you, appreciate it.   3 

 Anything from General Counsel?   4 

 MS. DUVALL:  No, just confirm though, we’re starting at 5 

10:00 a.m. tomorrow?   6 

 JUDGE STECKLER:  Yes, 10:00 a.m. Eastern.   7 

 MR. FITZGERALD:  Can I reserve the right to communicate 8 

with you all as my computer arrives and gets rebuilt and make 9 

sure that it’s actually functional?   10 

 JUDGE STECKLER:  Yes.   11 

 MR. FITZGERALD:  Okay.   12 

 JUDGE STECKLER:  If we need to start a few minutes 13 

later, that’s not a problem.  I don’t know well -- I don’t 14 

know if you’re having any weather issues up there, but the -- 15 

you might be.  Who knows, so FedEx, they can’t tell whether 16 

FedEx is going to deliver on time every time.   17 

 MR. MARCULEWICZ:  Your Honor, we got an ETA of 8:00 a.m. 18 

delivery.   19 

 JUDGE STECKLER:  Okay.   20 

 MR. MARCULEWICZ:  I just got the tracking.   21 

 JUDGE STECKLER:  Okay.  Well --  22 

 MR. MARCULEWICZ:  Fingers crossed.   23 

 JUDGE STECKLER:  -- we’ll take your word for it for now.   24 

 Mr. Esders, do you have anything else additional for 25 
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today?   1 

 MR. ESDERS:  I do not.  Thank you, though.   2 

 JUDGE STECKLER:  Thank you.   3 

 Appreciate our trusty court reporter and Mr. Barham 4 

sitting out with us.  Mr. Morrissey (ph.) will be in in the 5 

morning.  Mr. Barham will be taking over in the afternoon for 6 

the rest of the week.  7 

 Being nothing further, we will try to get on it today 8 

and tomorrow morning.  Thanks to everybody.   9 

(Whereupon, at 3:04 p.m., the hearing in the above-entitled 10 

matter was continued, to resume on Tuesday, March 2, 2021 at 11 

10:00 a.m.) 12 

 13 

14 
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CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), Region 5, in the 3 

matter of H&M INTERNATIONAL TRANSPORTATION, INC., Case No. 4 

05-CA-241380, at 9:00 a.m., on March 1, 2021, was held 5 

according to the record, and that this is the original, 6 

complete, and true and accurate transcript that has been 7 

compared to the recording, at the hearing, that the exhibits 8 

are complete and no exhibits received in evidence or in the 9 

rejected exhibit files are missing. 10 

 11 

 12 

 13 

      _____________________________ 14 

      Tom Bowman 15 

      Court Reporter 16 

 17 

 18 
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 20 

 21 

 22 

 23 

 24 

 25 
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1UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 05 
       _  
                                  | 
In the Matter of:                 | 
                                  | 
H&M INTERNATIONAL TRANSPORTATION, |  
INC.,                             | 
                                  | 
              Respondent,         | 
                                  |   Case No. 05-CA-241380 
    and                           |                                                                                             
                                  | 
INTERNATIONAL LONGSHOREMEN'S      | 
ASSOCIATION, LOCAL 1970, AFL-CIO  | 
                                  | 
              Charging Party      | 
                                  | 
    and                           | 
                                  | 
TEAMSTERS LOCAL UNION No. 822     | 
a/w THE INTERNATIONAL BROTHERHOOD | 
                                  | 
              Party in Interest.  |  
__________________________________| 
 

 The above-entitled matter came on for hearing pursuant 

to notice, before SHARON LEVINSON STECKLER, Administrative 

Law Judge, via videoconference, on Tuesday, March 2, 2021, at 

10:00 a.m. 
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             VOIR 2 
WITNESSES   DIRECT   CROSS  REDIRECT  RECROSS   DIRE 3 
 4 
Vernon Cuffee       1267     1302    1331       --      -- 5 
 6 
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                    1358             1369 8 
 9 
John Page    1373     1432    1466      --       -- 10 
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E X H I B I T S 1 

EXHIBITS        FOR IDENTIFICATION IN EVIDENCE    2 

(No exhibits marked.) 3 
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P R O C E E D I N G S 1 

       (Time Noted:  10:00 a.m.) 2 

 JUDGE STECKLER:  Thank you.  Good morning.  This is day 3 

7 of the H&M hearing.  Some updates since yesterday afternoon 4 

after we closed -- 5 

 Mr. Fitzgerald looked like you just dropped off again. 6 

 MR. MARCULEWICZ:  He just texted me and said he froze 7 

up.  So hang on. 8 

 JUDGE STECKLER:  Okay.  While you're getting him back on 9 

let me just fill in a little bit about what happened 10 

yesterday afternoon after we got off the record.   11 

 The Board’s denied Respondent’s request for a special 12 

appeal and said it can be handled at a later time, for the 13 

procedural issues.  Also General Counsel, off the record, 14 

mentioned that they are trying to reach stipulations over 15 

certain documents with Respondent in lieu of calling the H&M 16 

custodian of records.   17 

 So in the meantime, Mr. Vernon Cuffee is waiting to be a 18 

witness, we are waiting for Respondent’s Counsel, 19 

Mr. Fitzgerald, to join us back and we’ll go off the record 20 

for as long as it takes for Mr. Fitzgerald to join us back. 21 

 MR. MARCULEWICZ:  Thank you. 22 

(Off the record from 10:02 a.m. to 10:07 a.m.)   23 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald has rejoined us.  24 

General Counsel’s first witness is Mr. Vernon Cuffee.   25 



1266 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 Mr. Cuffee, I’m going to have you raise your right hand. 1 

(Whereupon, 2 

VERNON CUFFEE  3 

was called as a witness by and on behalf of the General 4 

Counsel and, having been previously sworn, was examined and 5 

testified as follows:) 6 

 JUDGE STECKLER:  Please state your name and spell it for 7 

the record? 8 

 THE WITNESS:  Vernon Cuffee.  V-e-r-n-o-n  9 

C-u-f-f-e-e.  10 

 JUDGE STECKLER:  Okay.  You may put your hand down 11 

please. 12 

 THE WITNESS:  Yes, ma’am.  13 

 JUDGE STECKLER:  And because we’re on Zoom, do you have 14 

anybody else in the room with you? 15 

 THE WITNESS:  No, ma’am.  16 

 JUDGE STECKLER:  Do you have any documents in front of 17 

you? 18 

 THE WITNESS:  No, ma'am, just this.  19 

 JUDGE STECKLER:  Just the -- in that case -- sometimes 20 

because of the technology it takes a moment for audio to go 21 

back and forth, so if you hear somebody object to a question, 22 

please hold off on answering until I have an opportunity to 23 

rule on it, okay? 24 

 THE WITNESS:  Yes, ma’am.  25 
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 JUDGE STECKLER:  Okay. 1 

 General Counsel, you may question. 2 

DIRECT EXAMINATION  3 

Q. BY MS. DUVALL:  Good morning, Mr. Cuffee. 4 

A. How are you doing today? 5 

Q. Good.  Good.  So I’m just going to jump right into my 6 

questions because -- so in case Mr. Fitzgerald’s computer 7 

crashes again, let’s get through this quickly. 8 

 Are you familiar with the Norfolk Portlock intermodal 9 

facility? 10 

A. Yes, ma’am.  11 

Q. How are you -- 12 

A. I used to work there. 13 

Q. You used to work there?  Okay. 14 

A. I used to work there.  Yes, ma'am. 15 

Q. When did you first start working at this Norfolk 16 

facility? 17 

A. Started working there November of 2008. 18 

Q. And who was your employer when you started working at 19 

the Norfolk facility in November 2008? 20 

A. Caliber Intermodal. 21 

Q. What was your job with Caliber Intermodal? 22 

A. I was originally a wrenchman and operator.  23 

Q. And are those two separate positions, wrenchman and 24 

operator?  25 
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A. Yes, ma’am.  Yes, ma’am.  1 

Q. When you first started working for Caliber did you -- 2 

which position did you hold? 3 

A. I was a wrenchman in the groundsman position. 4 

Q. And are a wrenchman and a groundsman the same thing? 5 

A. Yes, ma’am. 6 

Q. And when did you become an operator for Caliber? 7 

A. Like six months into me working there. 8 

Q. And as a wrenchman what were your job duties with 9 

Caliber? 10 

A. We climb the trains, lock the box, unlock the boxes, and 11 

just make sure all the trucks were secure.   12 

Q. And as an operator what were your job duties with 13 

Caliber? 14 

A. Operator was to make sure the boxes were loaded, make 15 

sure you see the wrenchmen, you pop the box, unload the box, 16 

and that’s it. 17 

Q. And what type of equipment did you use to unload the 18 

boxes? 19 

A. We had trucks, the hustler trucks, and they had the 20 

cranes.  They had to put the boxes on the truck and we just 21 

had to park it.  22 

Q. And did you operate the hustler trucks or the crane? 23 

A. Say that one more time? 24 

Q. Did you operate either the hustler trucks or the crane 25 
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when you were with Caliber? 1 

A. I only did the trucks when I was with Caliber. 2 

Q. The hustler trucks? 3 

A. Yes, ma’am.  4 

Q. Okay.  And how long did you work for Caliber? 5 

A. I worked for Caliber until '08 to '15, to the day they 6 

were bought out by ITS. 7 

Q. And just so I’m clear, was that 2015? 8 

A. Yes, ma’am.  9 

Q. All right.  And you said they got bought out by ITS.  10 

Did you get a job with ITS? 11 

A. Yes, ma’am.  12 

Q. At what point did you get a job with ITS? 13 

A. I was like one of the first people that was hired with 14 

ITS.  They came to the job, they was just doing interviews, 15 

then went to the hotel and did stuff like that. 16 

Q. Okay.  So I’m going to break that down a little bit.  17 

When you said they came to the job, are you talking about ITS 18 

came to the Norfolk facility? 19 

A. Yes, they was just trying to observe all of us and 20 

all -- 21 

Q. All right.  And do you recall who it was that came to 22 

the Norfolk facility from ITS to observe everyone? 23 

A. Yes, his name was Chad Boseman and Dan.  I forgot Dan’s 24 

last name. 25 
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Q. And were you still working for Caliber at that point 1 

when they came to the job to observe you? 2 

A. Yes, ma’am.  3 

Q. And did you fill out an application at the Norfolk 4 

facility or at the hotel that you mentioned? 5 

A. At the Norfolk facility. 6 

Q. And then you mentioned you went to a hotel at some 7 

point.  When was that? 8 

A. That was like on -- I forgot what date it was, but that 9 

was like prior to when we got hired.  We just was -- 10 

everybody that got hired was there. 11 

Q. Okay.  Everybody that got hired by ITS was at the hotel 12 

with you? 13 

A. Yes, ma’am.  Yes, ma’am.  14 

Q. Okay.  And when you say "everybody that got hired."  15 

Were these people that you were familiar with when you 16 

were -- 17 

A. Yes, ma’am.  18 

Q. And how were you familiar with them? 19 

A. All of us worked for -- all of us had worked for 20 

Caliber. 21 

Q. And at the time that you went to the hotel, were you 22 

still working for Caliber? 23 

A. Yes, until they ended their contract. 24 

Q. And at what point did you know you were getting hired by 25 
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ITS? 1 

A. They let us know it was May 26th, 2015.  And start -- 2 

Q. Were you -- 3 

A. I’m sorry. 4 

Q. Go ahead. 5 

A. The starting time was January the -- or May -- June the 6 

1st was our official time with ITS. 7 

Q. So at the time you found out you were going to be hired 8 

by ITS, were you still working for Caliber at that point? 9 

A. Yes, we all worked for Caliber.   10 

Q. Was there any break in your employment at the Norfolk 11 

facility between when you worked for Caliber and when you 12 

worked for ITS? 13 

A. No, everything went smooth, everything went right over 14 

to ITS. 15 

Q. When you got hired by ITS, what was your job position? 16 

A. It was terminal operator. 17 

Q. And as a terminal operator for ITS, what were your job 18 

duties? 19 

A. Our job duties was to, you know, get it to the trucks, 20 

clean the trucks, pop the boxes, unload the boxes from the 21 

train, and make sure the -- because there weren’t no 22 

wrenchmen anymore, so you're doing one area, two jobs at 23 

once.  Make sure the box is locked. 24 

Q. So when you started working as a terminal operator, just 25 
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so I’m clear, is that the -- you said that, that meant you 1 

were doing wrenchman duties and operator duties for ITS? 2 

A. Yes.  Yes, ma’am.  3 

Q. Okay.  Did anything change about how you performed 4 

wrenchman duties for ITS that were different from how you 5 

performed them for Caliber? 6 

 MR. FITZGERALD:  Objection.  Lack of foundation. 7 

 MS. DUVALL:  Your Honor, he just testified that he had 8 

performed wrenchman duties for Caliber and that now he was 9 

performing both wrenchman duties and operator duties for ITS.  10 

So -- 11 

 MR. FITZGERALD:  He testified that he -- that there was 12 

no longer a wrenchman position at ITS. 13 

 MS. DUVALL:  He also testified that he was performing 14 

the wrenchman duties. 15 

 JUDGE STECKLER:  Mr. Cuffee, just to clarify.  What type 16 

of duties were you performing at -- if you can describe what 17 

you were performing at ITS? 18 

 THE WITNESS:  ITS.  Okay.  My position was -- when I was 19 

at ITS I had three positions.  But the first two was, you 20 

know, was truck driver and terminal operator.  So you’re 21 

being a truck driver and you're being a wrenchman.  At the 22 

same time you're going to your truck, you jump off, and 23 

you’ve got to unlock the boxes, and get back into the trucks 24 

and watch the crane operator put the boxes on your back.  You 25 
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got to make sure them boxes are locked, get out your truck.  1 

Go to the back, make sure everything was secure.  So we’re 2 

doing two jobs and one person, all of us doing it.   3 

 JUDGE STECKLER:  Okay. 4 

 THE WITNESS:  Do you understand what I’m saying there? 5 

 JUDGE STECKLER:  Yes, sir.  I think I do, I just want to 6 

make sure now.  In comparison to what you were doing when you 7 

were at Caliber, were you doing -- were you doing both jobs 8 

at one time?  Doing as one person or did you have someone 9 

else to help you out with that?  Like locking the box -- 10 

 THE WITNESS:  No.  Caliber -- No.  The wrenchmen for 11 

Caliber you were just a wrenchman.  It was just you on the 12 

ground by yourself and the truck driver, you unlock the box 13 

and all they had to do was go park it.  You know, Caliber you 14 

had to jump on there, lock all the boxes for the wrenchman, 15 

then you had to go -- 16 

 JUDGE STECKLER:  So you're doing -- 17 

 THE WITNESS:  I was doing double duties.  Yes. 18 

 JUDGE STECKLER:  Okay.  When you were -- 19 

 THE WITNESS:  For ITS. 20 

 JUDGE STECKLER:  -- with ITS, yes.  But in terms -- 21 

 THE WITNESS:  Yes, ma’am.  22 

 JUDGE STECKLER:  -- of performing the tasks, were the 23 

tasks themselves any different in terms of locking the boxes 24 

or driving the truck? 25 
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 THE WITNESS:  I mean it wasn’t no different.  It's just 1 

stressful because you needed ground on it.  But, you know, 2 

once you -- I’m a good worker, so once I get into a rhythm, 3 

I’m grassy, you know, I’m good. 4 

 JUDGE STECKLER:  Okay.  Ms. Duvall, you may continue. 5 

 MS. DUVALL:  Thank you. 6 

Q. BY MS. DUVALL:  Mr. Cuffee, when you worked for ITS what 7 

type of equipment did you use? 8 

A. I used the hustler trucks and the cranes. 9 

Q. Did you actually operate the crane for ITS? 10 

A. Yes, ma’am.  I got signed off when I went to Charlotte. 11 

Q. When you worked for ITS, what was your rate of pay? 12 

A. When I went to ITS it was -- first starting pay was 13 

13.95. 14 

Q. Okay.  And what was your final rate of pay with ITS? 15 

A. 16.95, crane operator pay. 16 

Q. And what were the normal days of the week that you 17 

worked for ITS? 18 

A. Say that one more time -- 19 

Q. What days of the week?  Did you work Monday through 20 

Friday, Monday through Saturday, what days of the week did 21 

you work when you worked for ITS?  22 

A. Seven. 23 

Q. Say that again, sorry? 24 

A. Seven days a week. 25 
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Q. And what was your -- 1 

A. Seven days a week. 2 

Q. Seven days a week, okay.  What was your usual start time 3 

on those days with ITS? 4 

A. 5:00 o'clock. 5 

Q. Is that in the morning or the evening? 6 

A. 5:00 o'clock in the morning, sorry. 7 

Q. Okay.  And what was your usual end time with ITS? 8 

A. Say that for me one more time. 9 

Q. The time you got off each day, off work, what time was 10 

that typically? 11 

A. Typical time when we first started, sometime we get off 12 

late like 7:00, it was like 7:00 in the morning to 7:00 at 13 

night. 14 

Q. Okay.  Did the time in the morning that you started 15 

change periodically? 16 

A. Yes, ma’am.  Sometimes we'd be like, when trains come in 17 

it would be like 4:30.  They’ll tell you to get there at 18 

4:30. 19 

Q. And you said sometimes it was 7:00 at night.  Did the 20 

time that you got off work each day sometimes change? 21 

A. Yes, ma’am.  Sometimes we got off at 5:00.  So we’ll do 22 

like 5:00 to 5:00, 4:30 to 5:00. 23 

Q. Do you know what it was based on, the reason why your 24 

end time each day changed? 25 
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A. Sometime the truck like -- the train was late, and we 1 

had to get it out, we'll stay. 2 

Q. Who is your -- who were your supervisors when you worked 3 

for ITS? 4 

A. Anthony Lee and Leander Barrow. 5 

Q. Do you know what Mr. Lee’s job title was? 6 

A. Oh yeah, his job title was terminal manager, and Lee was 7 

just the supervisor.   8 

Q. Okay.  When you say Lee was just a supervisor, were you 9 

referring to Mr. Barrow or someone else? 10 

A. Yes, Mr. Barrow. 11 

Q. Okay.  I just want to make sure because I know it’s Tony 12 

Lee and you said Mr. Lee, so I want to make sure which Lee 13 

we’re talking about here. 14 

A. Sorry about that.  Sorry about that. 15 

Q. Not a problem.  Were there any other supervisors you 16 

reported to with ITS? 17 

A. No, they had a gate clerk acting like, you know, because 18 

sometimes -- his name was Allen, Allen Young. 19 

Q. And you said he was sometimes acting like a supervisor.  20 

What do you mean by that? 21 

A. Basically he was doing their job.   22 

Q. Okay.  In what way did he do their job?  And for clarity 23 

when you say doing their job, which "their" are you referring 24 

to? 25 
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A. He was doing Tony and Lee’s job.  He was the one writing 1 

up the tracks, making sure the tracks get down, make sure who 2 

was out there on what time. 3 

Q. Were there times when you were working for ITS that 4 

Mr. Barrow and Mr. Lee were not present on the job site? 5 

A. They would come in, but they would leave.  Like Tony 6 

would have been there in the mornings, then Lee, but Allen 7 

was the one that would open up the gates. 8 

Q. Are you familiar with the International Longshoreman’s 9 

Association, Local 1970, sometimes referred to as ILA? 10 

A. Yes, ma’am.  11 

Q. When did you first hear about ILA? 12 

A. I heard about ILA from Mike McManus. 13 

Q. And when was that? 14 

A. I forgot what date it was.  I forgot what date it was 15 

but it was, but I think it was like around November or 16 

October. 17 

Q. Do you know what year that was? 18 

A. Yes, ma’am.  2018 or 2019, one of them.  One of them. 19 

Q. And you said you heard about ILA from Mr. McManus.  20 

Where were you when you heard about ILA from Mr. McManus? 21 

A. He came and talked to me outside about -- he wanted to 22 

go union, union. 23 

Q. When you say talk to you outside, outside of what? 24 

A. Outside of our breakroom. 25 
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Q. Okay.  At the Norfolk facility? 1 

A. Yes, ma’am.  2 

Q. And was anyone else present for this conversation? 3 

A. No, ma’am.  It was just me and him. 4 

Q. Did you attend any meetings with ILA? 5 

A. Yes, ma’am.  I’ve attended five meetings. 6 

Q. Where do those meetings take place? 7 

A. One took place in Porcela (sic) at a little pizza 8 

parlor.  And then two of them -- three of them happened at 9 

the ILA building, and one happened at Mark, I forgot his last 10 

name, at Mark’s house. 11 

Q. And when you say -- I know you don’t recall his last 12 

name, but Mark, how do you know Mark? 13 

A. Mark worked for ITS and ITS -- I mean Caliber and ITS.  14 

I've been knowing Mark since I was 18. 15 

Q. Okay.  So he was a co-worker? 16 

A. Yes, ma’am.  17 

Q. Okay.  So the meetings, the ILA meetings that you 18 

attended, do you recall any ILA representatives attending 19 

those meetings; anyone from the union? 20 

A. Yes, ma’am.  21 

Q. Okay.  Who do you recall from the union attending those 22 

meetings? 23 

A. Mr. Basnight and Mr. Wallace.  Yes, Mr. Wallace. 24 

Q. And do you recall any of your ITS co-workers attending 25 
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any of the ILA meetings you attended? 1 

A. Yes, ma’am.  It was myself, my cousin Rayeon joined, 2 

Darryl Halsey, Jermaine, Ron Spencer, Mike McManus, Earl 3 

Smith, Chris, Michelle, David Wade.  Been so long ago, but, 4 

yeah, that’s it. 5 

Q. Are any of the people that you just described, do they 6 

go by nicknames at all? 7 

A. Yes, Daryl went by Chop, Chris went by Chris, Earl went 8 

by Duke but we call him Earl too, Mike McManus went by Mike.  9 

My cousin went by Ray, Michelle, she just went by Michelle 10 

and that’s it.  Oh, David Wade, he go by his last name as 11 

Wade.  12 

Q. And when you went to these ILA meetings, did you ever 13 

have to sign a paper to sign in and out of the meetings? 14 

A. Yes, ma’am, to show that we were there. 15 

Q. Okay.  And did you do this at each of the five meetings 16 

you attended? 17 

A. Yes, ma’am.  18 

Q. Did you sign the paper yourself, meaning you signed 19 

yourself in the meeting? 20 

A. Yes, ma’am, signed the paper.  Yes, ma'am. 21 

Q. And did you ever sign a card saying that you wanted ILA 22 

to represent you as a bargaining representative? 23 

A. Yes, ma’am.  24 

Q. Who gave you a copy of that card? 25 
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A. Mike passed them out. 1 

Q. This is Mike McManus? 2 

A. Yes, ma’am.   3 

Q. And what did you do with the card after --  4 

A. He collected them and we gave it back to him. 5 

Q. Okay.  So you signed it and gave it back to Mr. McManus; 6 

is that what I heard? 7 

A. You froze up. 8 

Q. So sorry, about that.  Can you hear me okay now or am I 9 

still frozen? 10 

A. Yes, ma’am, I do.   11 

Q. Okay. 12 

A. No, I can hear you now. 13 

Q. Okay.  Great.  So when you got the card, you signed it 14 

and gave it back to Mr. McManus; is that right? 15 

A. Yes.  16 

Q. Okay.  Did any of your co-workers ever tell you they 17 

were not going to join the ILA? 18 

A. No.  No.   19 

Q. Do you recall the NRLB holding an election at the 20 

Norfolk facility to determine whether or not the ILA would 21 

become the representative of the employees there? 22 

A. Yes, ma’am.  23 

Q. Okay.  Did you attend that election? 24 

A. Yes, I did. 25 
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Q. Okay.  So I want to focus on the time period actually 1 

before that election.  So not the day of the election yet, 2 

the time period before the election.   3 

 So, prior to the NRLB election did Mr. Tony Lee ever say 4 

anything to you or around you about the ILA? 5 

A. Yeah.  He told us Basnight was --  6 

Q. Sorry, you froze up there.  Did we lose him completely?  7 

 Sorry.  Mr. Cuffee, can you hear us now? 8 

A. Yes, something just happened.  I don’t know what 9 

happened. 10 

Q. Yeah.  You froze for a second.  I can go back to my 11 

question because I didn’t get the response in.   12 

 So, prior to the NRLB election did Mr. Tony ever say 13 

anything to you or around you about the ILA? 14 

A. Yes, ma’am.  He said Basnight was a snake and we ain’t 15 

going to get into the ILA because ITS don’t want that, and 16 

they don’t want to go bargaining. 17 

Q. And when was this conversation? 18 

A. This conversation -- 19 

Q. He froze up again, I think.   20 

 JUDGE STECKLER:  Yeah.  There you go, Mr. Cuffee. 21 

Q. BY MS. DUVALL:  You're muted, unmute.  Can’t hear you, 22 

unmute. 23 

A. It keeps going off.   24 

Q. Yeah, can you hear me now? 25 
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A. I can hear you know.   1 

Q. Okay.   2 

 JUDGE STECKLER:  You said ITS didn’t want the union and 3 

then that’s about when you froze. 4 

 THE WITNESS:  Okay.  Yes.  Okay, yes.  So Tony said ITS 5 

was not going to do no union, he said we were going to lose 6 

our jobs, and all that stuff like.  He was just downplaying 7 

it and we just wanted to make a better life for ourselves.  8 

That’s it, we’re just trying to be safe. 9 

 Well, I know I was.  I can just speak for myself. 10 

Q. BY MS. DUVALL:  Where were you when Mr. Lee said these 11 

things?  You’ve got to  -- Okay.  Sorry.   12 

 Where were you when Mr. Lee said these things? 13 

A. We was right outside the breakroom. 14 

Q. Okay.  And who was present for these -- for this 15 

conversation? 16 

A. That was just me -- that was just me and his 17 

conversation. 18 

Q. You and Mr. Lee were the only ones present for this 19 

conversation? 20 

A. Yes, ma’am.  21 

Q. Okay.  Do you recall approximately when the conversation 22 

was? 23 

A. I can’t remember when it was, but I just know it was 24 

still in 2019.  25 
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Q. 2019, or 2018? 1 

A. 2018 because when we left the -- yeah, he was getting 2 

that part, but yeah, 2018.   3 

Q. Was this before or after the NRLB election? 4 

A. This was way before the election. 5 

Q. Are there any other occasions that you recall Mr. Lee 6 

saying anything to you or around you about the ILA? 7 

A. No, not other than that. 8 

Q. With respect to Mr. Barrow, did he ever say anything to 9 

you or around you about the ILA? 10 

A. Well, he had got a card.  He had got a card.  He said he 11 

won’t sign it, but that’s it.  He ain't signing it, so he 12 

would just stand up the whole time.  He act like he didn’t 13 

want nothing to do with it.  He said he didn’t want anything 14 

to do with it. 15 

Q. Okay.  Mr. Barrow said he was -- when you say he had a 16 

card, he was given an ILA card to sign?   17 

A. Yeah, he was given an ILA -- an ILA card, too, as well. 18 

Q. And you said he said the he wasn’t going to sign it.  19 

Did he actually tell you he wasn’t going to sign it? 20 

A. Yeah, he told all of us.  It was me in the room, Carlos, 21 

Mike, and Chop and Daryl, Daryl was there. 22 

Q. And where were you for this conversation? 23 

A. We was on the east side of the office where they do the 24 

paperwork and stuff. 25 
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Q. Do you recall when this conversation occurred?  Was it 1 

before or after the NRLB -- 2 

A. It was before, it was before. 3 

Q. Before the NLRB?  4 

A. Yeah, before the NLRB elections.  5 

Q. So I want to turn now to the actual day of the election.  6 

And you said you attended.  Did you actually vote in the NLRB 7 

election? 8 

A. Yes, ma’am.  9 

Q. Okay.  And do you recall when you went into the NLRB 10 

election who was in that room when you went to vote? 11 

A. Yes, ma’am.  12 

Q. Who was in that room? 13 

A. I keep forgetting the lady’s name, but she was ILA, she 14 

on the phone with this man, too.  Miss -- is it Bobbie? 15 

Q. Sorry, let me clarify.  When you said somebody with the 16 

ILA was in the room or somebody with the NLRB? 17 

A. NLRB.   18 

Q. Okay.  And who else do you recall being in the room? 19 

A. It was Carlos because he was for the ILA.  What's his 20 

name.  I had a brain fart right there, sorry about that. 21 

Q. It’s not a problem.  So, are you trying to remember the 22 

name of one other person or multiple other people? 23 

A. I’m trying to remember the name of all of them because I 24 

want to make sure you-all know this, but it’s been so long 25 
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since I was going through this. 1 

Q. Okay.  Well, let me break it down a little bit.  You 2 

said that Carlos was in the room? 3 

A. Yes, ma’am.  4 

Q. And I didn’t catch it quite, you said something about 5 

ILA with respect to Carlos.  What were you trying to say 6 

there? 7 

A. He was getting a -- he was getting a -- he was -- 8 

wanting the people getting the cards from the yes, the yes 9 

box.  I guess he was for ILA and Marcus was for ITS. 10 

Q. Okay.  So Marcus was the other person in the room? 11 

A. Yes, ma’am.  12 

Q. Okay.  Other than the three people you mentioned, 13 

somebody from the NLRB, Carlos, and Marcus, was there anyone 14 

else in the room when you went into the NLRB election? 15 

A. No, that was it. 16 

Q. Okay.  Did you work on the day of the NLRB election? 17 

A. Yes, ma’am.  We worked. 18 

Q. Okay.  And did you interact with Tony Lee at all on that 19 

day, the day of the NLRB election? 20 

A. He just kept saying smart stuff to everybody:  "You-all 21 

don't have no jobs."   22 

Q. Okay.  So you did talk to Mr. Lee that day on the day of 23 

the NLRB election or he talked to you? 24 

A. Nah, he was just giving everybody the -- he was giving 25 
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everybody the cold shoulder. 1 

Q. He gave you -- he gave you the cold shoulder, meaning he 2 

did not -- 3 

A. Yes. 4 

Q. -- talk to you that day?   5 

A. Tony Lee did, Anthony Lee did.  He wanted to talk so he 6 

kept saying you-all stupid, you-all aren’t going to have no 7 

jobs, aren’t going to have no jobs.  He kept at everybody.  8 

Q. Okay. 9 

A. He got into it with Basnight, though. 10 

Q. Okay.  So on the day of the NLRB election did you 11 

actually hear him say to you or around you -- this is 12 

Mr. Tony Lee -- that you weren’t going to have a job? 13 

A. Yes, ma’am, he said it around me. 14 

Q. Okay.  Where were you when he said that? 15 

A. I was walking out the, you know, the door to vote. 16 

Q. Okay.  Where was Mr. Lee standing approximately when he 17 

said this? 18 

A. He was standing at the step. 19 

Q. Okay.  The step.  Just because I’m not -- 20 

A. The step -- 21 

Q. -- familiar with the lay -- 22 

A. -- the step on the breakroom, the breakroom area.   23 

Q. Okay.  So he was standing on the steps outside the 24 

breakroom? 25 
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A. Yes, ma’am.  1 

Q. Was anyone else present when he was saying these things 2 

around you? 3 

A. No, ma’am.  Everybody was there doing their vote thing. 4 

Q. Everybody else was inside voting? 5 

A. Yeah.  He probably said it when they came out.  Right 6 

when I went there, I went to the truck, after I got started 7 

voting I went to the truck. 8 

Q. So when you say you went to the truck, is this your 9 

personal truck or back like to the hustler truck? 10 

A. No, the hustler truck. 11 

Q. Okay.  And I think you mentioned that Mr. Lee also got 12 

into it with Mr. Basnight that day.  Did you actually witness 13 

this? 14 

A. I witnessed it. 15 

Q. Okay.  Where did that occur? 16 

A. That was all out -- where the breakroom is, all out 17 

there.  He called the police. 18 

Q. He called the -- 19 

A. He didn’t want him on the property. 20 

Q. Was that before or after the election? 21 

A. After the election. 22 

Q. Okay.  Did you actually witness him call the police or 23 

did you just hear that -- 24 

A. I seen the police. 25 
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Q. You saw the police? 1 

A. The police came.  Yeah. 2 

Q. Okay.  How do you know that Mr. Lee was the one that 3 

called the police? 4 

A. Because he always call the police up.  He said he did.  5 

But he always call the police if somebody annoys him.  6 

Q. Okay.  So Mr. Lee told you that he was the one who 7 

called the police? 8 

A. He was on the phone with them, he wanted them off the 9 

property. 10 

Q. And you overheard him on the phone? 11 

A. I saw him on the phone, yeah. 12 

Q. Okay.  Could you hear what he was saying, is what I’m 13 

asking? 14 

A. When he was talking to the police?  He walked over there 15 

to the police, so I know he called them. 16 

Q. Oh.  You saw him approach -- 17 

A. Because he said. 18 

Q. Okay. 19 

A. Yeah.  He said. 20 

Q. So just so that I’m clear, so the record’s clear.  He 21 

said it and you heard him say that he called the police? 22 

A. Yes, ma’am.  Yes, ma’am.  23 

Q. And then you mentioned that somebody was giving you a 24 

cold shoulder.  Who was that? 25 
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A. Leander Barrow. 1 

Q. Leander Barrow was giving you the cold shoulder that 2 

day.  Does that mean that he didn’t speak to you at all on 3 

the day of the election? 4 

A. Nah.  He didn’t speak to me.  He didn’t speak to none of 5 

us at all. 6 

Q. Okay.  So now I want to focus on the time period after 7 

the elections, so the days and weeks after the election.   8 

 During that time period, did Tony Lee say anything to 9 

you or around you about ILA? 10 

A. Yes, ma’am.  So when he came into the office -- well, 11 

into the breakroom, he came in there with an attitude, kicked 12 

the chair, he said --  13 

Q. Mr. Cuffee -- Mr. Cuffee, sorry you're cutting out a 14 

little bit, let’s let the audio catch up a little bit.  Okay. 15 

A. Oh.  I’m sorry. 16 

Q. Can you hear me -- no it’s fine, it’s just I want to 17 

make sure -- we have a court reporter here who is trying to 18 

get down everything that we’re saying as best as possible.  19 

And so when you cut out I want to make sure that he’s able to 20 

get everything.   21 

A. Okay. 22 

Q. And it’s probably this Zoom program.  I have to say that 23 

we’ve had quite a few technical issues in the last couple of 24 

days, so.  But it’s still important that we get everything 25 
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down.   1 

 Okay.  So you were trying to describe something about 2 

kicking a chair.  So before we get into the details -- 3 

A. Yes. 4 

Q. -- when was what you're about to describe? 5 

A. It was one morning where all of us got to -- you know, 6 

how we do our morning little routine.  We get into work, he 7 

come in have a little meeting thing and talk, but he busted 8 

into the door, he get into an argument with Earl.  And he was 9 

like boom kick the chair, he like I got to pay this, my 10 

daughter, you-all, we will all loose our jobs -- you know, 11 

the ILA.  And we was like we’re just trying to better 12 

ourselves, he said we were stupid.   13 

Q. Okay.  So you said he came in.  Who is the "he" you are 14 

referring to who kicked the chair? 15 

A. Anthony Lee. 16 

Q. Okay.  Now Anthony Lee said he approached Earl, did I 17 

hear that right? 18 

A. Yes, ma’am.  19 

Q. And you said you were in the breakroom; is that where 20 

you were? 21 

A. Yes, ma’am.  22 

Q. Okay.  Who was in the breakroom? 23 

A. It was me, Earl, David Wade, Ron, Chop, and Carlos. 24 

Q. Okay.  And I just want to break it down because when 25 



1291 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

you're talking very quickly and the audio is not catching up.  1 

So if you can just describe it -- take your time when you're 2 

describing.  What happened?  Anthony Lee entered the room and 3 

what happened? 4 

A. Okay.  He walked in, he started talking to Earl because 5 

he said Earl was with the Longshoreman, he said that he be by 6 

with them anyway.  They were like, you-all stupid, all of us 7 

going to lose our jobs, we ain’t got no job.  And we go to 8 

Basnight and he kept saying -- and he always said Basnight 9 

was a snake.  He was always saying it.  10 

Q. Okay.  And when was this conversation?  When did this 11 

happen? 12 

A. This conversation was after the election. 13 

Q. After the election.  Was it on the day of the -- the day 14 

of the election or like a day or two after? 15 

A. It was like I’m going to say two days after the 16 

election. 17 

Q. Okay.  And how did the conversation end? 18 

A. He walked outside the door, we went to work. 19 

Q. Okay.  So do you recall your last day working for ITS, 20 

when that was? 21 

A. Yes, ma’am.  It was a -- if I’m not mistaken it was the 22 

22nd -- 23 

Q. Of what month? 24 

A. -- was our last day of January. 25 
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Q. Okay.  And what year? 1 

A. 2019. 2 

Q. Okay.  And at the time that it was your last day, did 3 

you know on that day that it was going to be your last day 4 

working for ITS? 5 

A. No, but prior -- we knew that -- we got a letter, a fake 6 

letter from Tony, he made a fake letter in October saying 7 

that they were going to leave December 25th, but he said the 8 

25th came and they didn’t leave.  So ITS, the guy named Dan, 9 

he came -- he came on December the -- what December 20th and 10 

told us they were leaving the 23rd, but then actually our 11 

last day was the 22nd of January 2019. 12 

Q. Okay.  So I want to break that down a little bit.  You 13 

said Tony had created what you said was a fake letter.  And 14 

did I hear you right, you got that in October of 2018? 15 

A. We had got it -- yeah.  We had got it like there was -- 16 

it said something about -- I remember the date, it said 17 

October 17th, 2018, that ITS will be leaving.  There were 18 

only like three paragraphs, so we knew it wasn’t from ITS. 19 

Q. Okay.  And how did you get the letter?  Was it handed to 20 

you? 21 

A. It was handed to us by Tony. 22 

Q. Okay.  And then you said something about somebody named 23 

Dan met with you in December of 2018? 24 

A. Yes, ma’am.  25 
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Q. Okay.  Who’s Dan? 1 

A. Dan he was the -- I think he’s one of the vice 2 

presidents or something for ITS. 3 

Q. Did he meet with you individually or with other ITS 4 

employees? 5 

A. He met with all of us first in the breakroom and then he 6 

wanted to talk to everybody individually.  7 

Q. Okay.  And when he met with everybody in the breakroom, 8 

what did he tell you? 9 

A. He asked us, did we want to go union, why, and would 10 

we -- do we want to go work out of town, like relocate, 11 

basically, he wanted to see those who wanted to relocate. 12 

Q. Okay.  And during that meeting in the breakroom, did he 13 

tell you that ITS was leaving the Norfolk facility? 14 

A. He said it was leaving, he said they just had no date. 15 

Q. Okay.  And then did you meet with Dan individually? 16 

A. Yes, ma’am.  17 

Q. Okay.  And where was that conversation? 18 

A. The conversation he said like he liked the way I work.  19 

And I say, I’m good worker, yeah.  But he asked me why did I 20 

want to do the union, I said to better myself and my family.  21 

And he was like do you want to -- do you want to relocate?  22 

And I said relocate where?  I mean will my pay go up?  They 23 

were like he would try to make my pay go up.  But I was like, 24 

why would I relocate if you-all are going to try to pay me 25 
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the same I’m doing here to another city, that won’t be right. 1 

Q. Did he tell you where you would have to relocate to, if 2 

you were going to relocate? 3 

A. He said either Georgia or Charlotte. 4 

Q. Okay. 5 

A. Those were the two places he gave me. 6 

Q. And then you mentioned, I believe, that someone told you 7 

about January 23rd being your last day.  Who told you that? 8 

A. That was the time they pulled out.  They were pulling 9 

the trucks out prior to that anyway, but yeah. 10 

Q. Okay.  So January 22nd, you did not know it was your 11 

last day or you did? 12 

A. We knew it was stopping, we just didn’t know -- because 13 

we put our application on the 23rd.  So he told us to come 14 

in, Tony -- Anthony Lee told us to come in on the 23rd, we 15 

thought we was going to work, you know what I’m saying.  We 16 

didn’t know they were leaving.  We came -- everybody came in, 17 

ready to work.  We thought we was going to work, but H&M crew 18 

was already there, working. 19 

Q. So when you say you thought you were going to work that 20 

day, did you think on January 23rd, 2019, did you think it 21 

was another day of work for ITS or you thought you were -- 22 

A. Yes. 23 

Q. Another day work for ITS.  And you said Tony -- 24 

A. Yes. 25 
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Q. -- Tony told you when to come in that day on January 1 

23rd? 2 

A. On the 23rd he gave all of us an application and told us 3 

to fill it out.  And he said you-all might get hired. 4 

Q. Okay.  And where were you when you filled out an 5 

application? 6 

A. I was in the breakroom. 7 

Q. Did he hand you the application in the breakroom? 8 

A. No.  He handed it to us outside. 9 

Q. Outside of the breakroom? 10 

A. Outside of the breakroom. 11 

Q. And when you were filling out the application in the 12 

breakroom, do you recall who else was in the breakroom with 13 

you if anybody? 14 

A. Oh.  Everybody.  Darryl Hasley, Jermaine, Rayeon Jordan, 15 

Earl Smith, Ron Spencer, Michelle, Allen Young, Mark -- Mike 16 

McManus was there, he there.  Who was the other?  David Wade 17 

was there. 18 

Q. Okay.  And after you -- well let me ask, did you fill 19 

out the application to work for H&M? 20 

A. Yes, ma’am.  Yes, ma’am.  21 

Q. Now after you filled out the application to work for 22 

H&M, what did you do with the application? 23 

A. Everybody give to Tony and he took them over there to 24 

the office. 25 
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Q. Okay.  So when you turned in your application, where was 1 

Tony when you gave him your application? 2 

A. He was right there waiting for us to finish. 3 

Q. Was he inside the breakroom or outside the breakroom? 4 

A. He was inside the breakroom. 5 

Q. Okay.  And then after you gave him your application, 6 

what did you do? 7 

A. I got in my car and left. 8 

Q. Okay.  And before you got in your car and left when you 9 

handed Tony the application, did he say anything to you? 10 

A. He was just taking them.  I said I asked him -- I asked 11 

him myself, as we were walking out.  I said, how long are 12 

they going to take to call?  He tell us, I don’t know.  I got 13 

to see if they going to hire you-all. 14 

Q. Okay.  I’m going to show you a document on the screen.  15 

This is General Counsel’s Exhibit 14, it’s already in 16 

evidence. 17 

A. Okay. 18 

Q. So, can you see on the screen -- you probably don’t see 19 

me anymore, you probably just see the application. 20 

 At the top of the screen do you see where it says 21 

application for employment? 22 

A. Um-hmm.  H&M. 23 

Q. Do you see that? 24 

A. Yeah, that’s me.  25 
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Q. Whose handwriting is this? 1 

A. It’s my handwriting. 2 

Q. I’m going to scroll down to the bottom.  This is a 3 

multipage document, I’m starting on GC page 83.  And as I 4 

scroll through, let me know if you want me to stop, slow 5 

down, or go back at all. 6 

A. This is all me right here. 7 

Q. Okay.  So now I’m at the bottom of GC page 89, and 8 

that’s the bottom of the document.  I’m going to scroll back 9 

up to GC page 83.   10 

 Did you recognize the document that I just scrolled 11 

through? 12 

A. Yes, ma’am.  13 

Q. What is it? 14 

A. It’s the application. 15 

Q. Okay.  This is the application you were just testifying 16 

about that you filled out? 17 

A. Yes, ma’am.  18 

Q. All right.  So you should be able to see me again.  19 

Okay. 20 

 On the day you filled out the application did you see 21 

Allen Young there at the Norfolk facility? 22 

A. Say that one more time. 23 

Q. On the day, this day, January 23rd, 2019, when you were 24 

at the Norfolk facility, did you see Allen Young? 25 
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A. Yes, I seen Allen. 1 

Q. And what was he doing? 2 

A. He was actually -- he filled out his application before 3 

us.  He was in the office working for H&M. 4 

Q. Okay.  So you saw him working that day? 5 

A. I saw him checking in trucks. 6 

Q. Okay.  Do you know what that position is called when 7 

someone checks in trucks? 8 

A. Gate Clerk. 9 

Q. And did you see Juanita Williams on the day you filled 10 

out the application, January 23rd, 2019? 11 

A. Yes, ma’am.  She was in the office too. 12 

Q. Okay.  What was she doing when you saw her? 13 

A. She was in HR or something like that. 14 

Q. Did you see what she was doing that day on January 23rd, 15 

2019? 16 

A. Sitting in the same desk she always sit in, on the 17 

computer. 18 

Q. Did you see Leander Barrow on the day you filled out 19 

your application for H&M, January 23rd, 2019? 20 

A. When I was leaving out, he was coming in. 21 

Q. Okay.  And you said, I believe, that you saw a crew 22 

there working on that day -- 23 

A. Yes, there was a crew. 24 

Q. Okay.  Did you recognize anybody working on the crew.  25 
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A. I didn’t recognize nobody, but he told David -- I heard 1 

him tell David Wade to come back. 2 

Q. You heard who tell David Wade he could come back? 3 

A. Tony. 4 

Q. Okay. 5 

A. Because all of us were leaving out of the building. 6 

Q. Okay.  Where was this when Tony told Mr. Wade that he 7 

could come back? 8 

A. They was like -- my car was right parked by the office, 9 

there was Tony on his -- David was walking right behind Tony.  10 

You know, like basically he told Tony all this stuff so he 11 

wanted the job, but Tony told him to come back after 12 

everybody leave.   13 

Q. You heard -- 14 

A. -- I didn’t see them leave.  Yeah, I heard him, he said 15 

come back. 16 

Q. Okay.  Did all you hear him say to Mr. Wade to come back 17 

or did he say anything else that you actually heard? 18 

A. That’s all I heard.  Was he was like -- I need a job and 19 

he was like, just come back. 20 

Q. Did you ever follow up about your application to work 21 

for H&M? 22 

A. Yes, ma’am, the next day. 23 

Q. Okay.  How did you follow up? 24 

A. I called and I asked Juanita, I said Tony -- Tony Lee 25 
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there and she was like, he ain’t here right now.  And I was 1 

like, what?  I said, okay.  I said, well, I was just calling 2 

to check the status of my application.  She was like, I’m 3 

going to tell him to get back with you.  She hung up.   4 

 So I waited like two more days and called again, that’s 5 

when I talked to Tony.  And he was like I got to see, I got 6 

to see -- I got to talk to the boss and see if they're going 7 

to hire you-all.  I said I ain’t talking about you-all I said 8 

I’m calling for me.  So there was that time.   9 

 So I waited like two more weeks and I was like -- I 10 

tried to find something.  I couldn’t keep waiting for that 11 

job.  So like I said, I called again, Lee told me he said, we 12 

ain’t hiring right now Vernon, but I can give you a call when 13 

we start hiring.  But that call never came. 14 

Q. And that third call you mentioned, you said you talked 15 

to Lee.  Is that Leander Barrow or Tony Lee? 16 

A. Oh.  Tony Lee. 17 

Q. Okay.  So you -- just so I’m clear.  You had one 18 

conversation with Juanita and two conversations with Tony Lee 19 

following up? 20 

A. Anthony, I had a call with him, and those were like last 21 

call, and then I had a call with Lee.  Lee said he would get 22 

back with me, he would let me know. 23 

Q. Okay.  And when you say Lee said he would get back with 24 

you; is that Leander Barrow? 25 
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A. Oh, Leander Barrow. 1 

Q. Okay.  I just want to be clear.  Okay.  And did anyone 2 

from H&M ever offer you a job at the Norfolk facility? 3 

A. No, ma’am.  No, ma’am.  4 

Q. Okay.   5 

 MS. DUVALL:  I have no further questions at this time, 6 

Your Honor.   7 

 Your Honor, you're muted. 8 

 JUDGE STECKLER:  Mr. Esders, do you have questions? 9 

 MR. ESDERS:  I do not, Your Honor.  10 

 JUDGE STECKLER:  Mr. Fitzgerald? 11 

 MR. FITZGERALD:  Is there a Jencks statement for this 12 

witness? 13 

 MS. DUVALL:  There is not. 14 

 MR. FITZGERALD:  Okay.  May I have 10 minutes to log off 15 

and go through my notes and make sure I don’t crash before we 16 

jump into cross?  17 

 JUDGE STECKLER:  That would be fine.   18 

 During this time, Mr. Cuffee, you can get up, walk 19 

around, just don’t talk to anybody about your testimony 20 

during this time, okay? 21 

 THE WITNESS:  Okay. 22 

 JUDGE STECKLER:  All righty.  We’ll be off the record 23 

then.  Thank you. 24 

(Off the record from 10:55 a.m. to 11:09 a.m.) 25 
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CROSS-EXAMINATION 1 

Q. BY MR. FITZGERALD:  Good morning, Mr. Cuffee.  I am 2 

Brenden -- 3 

A. Good morning.   4 

Q. I am Brenden Fitzgerald, I am an attorney for H&M and 5 

I’m going to ask you a few questions today to follow up on 6 

what Ms. Duval discussed with you. 7 

A. Okay. 8 

Q. You testified earlier that your initial job at Caliber, 9 

right, you were hired at the Norfolk yard in Caliber, 10 

correct? 11 

A. Yes. 12 

Q. And your initial job was a groundsman or wrenchman, 13 

correct? 14 

A. Yes, sir.  15 

Q. That position was eliminated when ITS took over the 16 

facility; is that correct? 17 

A. Yes, sir.  18 

Q. Okay.  Were there other changes to the operations -- 19 

A. No. 20 

Q. -- when ITS took over?  21 

A. No.  The only thing was originally gone was that we had 22 

to be the groundman and the driver. 23 

Q. Okay.  So it’s fair to say that ITS operated the 24 

terminal in a little different fashion than Caliber did, 25 
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right? 1 

A. Yeah, same thing. 2 

Q. Okay.  Did you have less people doing the same work? 3 

A. We had the same amount of people. 4 

Q. Okay.  So everyone got -- everyone that was employed at 5 

Caliber got a job at ITS? 6 

A. No, everybody didn’t get a job.  My cousin, he didn’t 7 

get a job at first.  Jermaine didn’t get a job at first.  It 8 

was just a handful of us that got hired on. 9 

Q. Let me take that back for a second.  You said your 10 

cousin didn’t get hired at first, right?  I believe you 11 

previously testified your cousin -- 12 

A. Rayeon. 13 

Q. -- Rayeon Hicks Jordan or Ricks Jordan? 14 

A. Jordan. 15 

Q. Okay. 16 

A. Ricks Jordan, yes. 17 

Q. Okay.  All right.  You said you didn’t get hired at 18 

first, did he eventually get hired at ITS? 19 

A. He got hired like in, like, later on that year or the 20 

year after that.  Chad promised him another job, so, Chad had 21 

hired him.  That was the vice president before Dan.   22 

Q. Okay.  And is that Chad Boseman that you mentioned 23 

earlier? 24 

A. Yes.  Yes, Chad Boseman. 25 
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Q. Okay.  So you said Ray -- just to be clear, Rayeon got 1 

hired a year later after ITS took over operations at the 2 

Norfolk yard? 3 

A. Yes, sir.  4 

Q. Okay.  You also said that Carlos didn’t get hired 5 

originally by ITS; is that right? 6 

A. No, I said Carlos was not. 7 

Q. Okay.  You said someone, maybe I misunderstood you. 8 

A. I said Jermaine. 9 

Q. Jermaine, okay.  Excuse me. 10 

A. No, Jermaine.  That’s -- yeah.  You know, that’s Daryl’s 11 

brother, they don’t have the same last name though. 12 

Q. Right.  If I told you his last name would you recall it? 13 

A. Yeah.  You can say it. 14 

Q. Was that Jermaine Collins? 15 

A. Yes.  Yes, Jermaine Collins. 16 

Q. Okay.  Okay.  So you said Jermaine Collins didn’t get 17 

originally hired -- 18 

A. No, sir.  19 

Q. -- by ITS, do you recall when he got hired by ITS? 20 

A. I want to say around the same time Rayeon got hired. 21 

Q. okay.  So approximately a year later, is that right? 22 

A. About right, a couple months, perhaps a year later or 23 

more. 24 

Q. Okay.  So you testified -- I think you testified that in 25 



1305 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

June of 2015, ITS took over? 1 

A. Yes, sir.  2 

Q. Okay.  Do you recall whether Rayeon or Jermaine got 3 

hired in 2015 or 2016? 4 

A. I think it was about the end of 2015, about that. 5 

Q. Okay.  Do you recall anyone else that didn’t get hired 6 

that worked at Caliber but didn’t get hired by ITS 7 

originally? 8 

A. No, Nobody else. 9 

Q. Okay.  And when you started at ITS you were working as a 10 

terminal operator, correct? 11 

A. Yes, sir.  12 

Q. Were all functions of the yard classified as a terminal 13 

operator? 14 

A. Everybody, except for the mechanics and the gate clerks. 15 

Q. Okay.  So you had three positions at ITS; is that right? 16 

A. Yes, sir.  I agree to disagree. 17 

Q. Well hold on, that was a poor question.  Let me step 18 

back.  You had mechanics who had their own job title; is that 19 

correct, at ITS? 20 

A. Yes, sir.  21 

Q. You had gate clerks that had -- 22 

A. Gate clerks. 23 

Q, -- that had their own job title at ITS; is that correct? 24 

A. Yes, sir.  25 



1306 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. And then the other yard duties, the driver duties, the 1 

wrenchman or grounds person duties and the crane operator 2 

duties, all of those were considered terminal operators; is 3 

that right? 4 

A. Yeah, but it was just -- basically the main three people 5 

that were doing the crane was Chop, was Daryl Halsey, Carlos, 6 

and me, but them two would basic -- because Chop liked to be 7 

in the crane, so those were the three crane operators.  8 

Everybody else feel like you have to get signed off. 9 

Q. Okay.  So you were able to perform the functions, you 10 

Chop and Carlos were able to perform the functions of the 11 

crane operator, but you were considered a terminal operator? 12 

A. Yes, sir.  13 

Q. Okay.  And let’s just use -- let’s just say Earl Smith 14 

as an example.  What was his -- he was a terminal operator, 15 

correct, at ITS? 16 

A. Yeah. 17 

Q. Okay and what were his normal functions? 18 

A. He was just a hustler driver. 19 

Q. Okay.  So hustler drivers, people who perform as hustler 20 

drivers, would also be considered terminal operators, 21 

correct? 22 

A. Yes, sir.  23 

Q. Okay.   24 

A. ITS wanted to give everybody the same identification 25 
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because they didn’t want people think they were better.  That 1 

what he said, he said he wanted everybody to be like you this 2 

person, you that person.   3 

Q. Okay.  Who told you that? 4 

A. Chad. 5 

Q. Chad told you, okay.  When did he tell you that? 6 

A. The beginning of the hire process. 7 

Q. Okay.  You had testified that not everyone was able to 8 

perform the crane operator duties, correct? 9 

A. Yeah, because everybody didn’t want to do it.  Some of 10 

them didn’t want to train for it. 11 

Q. Okay.  So you said and you indicated not everyone was 12 

signed off for crane operator duties, right? 13 

A. Right. 14 

Q. What’s sign off mean? 15 

A. Sign off is like what you -- once you get trained 16 

good -- like ITS used to send us out of town and stuff like 17 

that.  So when we go help other people we'd do a different 18 

machine.  They want you to know your way around.  They want 19 

you to know everything, like hustler -- you know, if you're a 20 

truck driver they want you to know the wrench and the truck 21 

driver and they want you to know the crane operator in case 22 

somebody get hurt, get sick, there’s always a man there to 23 

step up. 24 

Q. Okay.  Did you testify you went out of town to be 25 
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trained; is that right? 1 

A. I went out of town to help you know, help like startups 2 

and stuff like that. 3 

Q. Okay.  All right.  Just to be clear, when you did 4 

training on the crane at the Norfolk yard for ITS, you were 5 

at Norfolk, you weren’t out of town, right? 6 

A. No.  When I got signed off, I was in Charlotte.  Then I 7 

came back here -- came back to Norfolk and did it here for a 8 

couple months, getting the boxes off.  I had to show that I 9 

can do it here, too. 10 

Q. Okay.  So I guess take a step back.  You signed off in 11 

Charlotte.  You visited Charlotte at some point during your 12 

employment with ITS, right? 13 

A. Yes, sir.  14 

Q. Okay.  And was that a startup or was that -- why did you 15 

go to Charlotte? 16 

A. They was behind, so I was like an extra man there.  Take 17 

some people from, like, different cities to go help them out 18 

so they can caught up.  So basically, I’m a good worker and 19 

I’m fast at my job and I’m good at my job, so they ship us 20 

out. 21 

Q. Okay. 22 

 JUDGE STECKLER:  So let me make sure I’m understanding 23 

this, Mr. Cuffee.  Were you already trained as a crane 24 

operator when you went to Charlotte or did you finish your 25 
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training in Charlotte? 1 

 THE WITNESS:  I finished my training in Charlotte.  I 2 

already knew how to do it, but Tony just -- actually -- 3 

Anthony Lee only wanted Chop and Carlos, he didn’t want what 4 

ITS want.  ITS wanted everybody to learn.  Tony only wanted 5 

two people to learn. 6 

 JUDGE STECKLER:  Okay.  So you finished up in Charlotte.  7 

And then did you go back and assist them with training on 8 

other jobs? 9 

 THE WITNESS:  Yes, ma’am.  I went training -- I was 10 

training some of these people in Charlotte like the truck, 11 

the hustler truck, and stuff like that.  I went to Akron, 12 

Ohio doing the same thing.  Then came back home, give me 13 

crane, give me truck and do the same thing, put the boxes on 14 

the track and keep it on.  Keep doing my job.   15 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, you may 16 

continue. 17 

 MR. FITZGERALD:  Okay. 18 

Q. BY MR. FITZGERALD:  So you testified you traveled while 19 

you were working with ITS, you traveled to Charlotte, right? 20 

A. Uh-huh.  21 

Q. Testified -- 22 

 JUDGE STECKLER:  Mr. Cuffee is that a yes?  23 

 THE WITNESS:  Yes. 24 

 MR. FITZGERALD:  Thank you.  Thank you. 25 
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 THE WITNESS:  Yes, sir. 1 

Q. BY MR. FITZGERALD:   And you said Akron, Ohio, correct? 2 

A. Yes, sir.  3 

Q. Was there anywhere else you traveled? 4 

A. They were the only two. 5 

Q. okay.  You testified -- but Charlotte was behind, 6 

correct, I believe you said that? 7 

A. Yes, they were behind. 8 

Q. Was that -- so that wasn’t a startup? 9 

A. No, the startup -- I was supposed to go to one of the 10 

startups in Georgia, but that’s when all this started.  So I 11 

didn’t go to that trip. 12 

Q. Okay.  Explain to me a bit more about the startup and 13 

then how you didn’t end up going.  When was the startup in 14 

Georgia? 15 

A. I forgot what date it was supposed to have been, but 16 

Tony didn’t want us to go because it was -- like I said it 17 

was right around November, the same time as the election and 18 

stuff were happening and ITS wanted to leave, so Tony didn’t 19 

want to send nobody out.   20 

 And they wanted me, but they didn’t want me to go, so he 21 

told them that they couldn’t.  That’s according to Dan, by 22 

the way.  And Tony say you-all -- Dan didn't want you-all to 23 

come do the startup. 24 

Q. What did you tell Dan?  25 
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A. I told him that’s a lie.  I said I want to do it, I was 1 

ready. 2 

Q. What did Dan say? 3 

A. He said he was going to talk to Charlie, and I guess 4 

they didn’t end up getting back, but they was leaving anyway, 5 

so I guess he really ain’t kidding. 6 

Q. Okay.  And so if the startup was in Georgia, does that 7 

mean that Akron -- what happened in Akron that you ended up 8 

going over there? 9 

A. Oh.  They were behind too, and they needed my help. 10 

Q. Okay.  How long did you stay in Akron? 11 

A. I did Akron for three weeks.  12 

Q. Okay. 13 

A. And I did Charlotte for a month. 14 

Q. Okay.  Before you left -- before either of those trips, 15 

did you know how long you would go for? 16 

A. They give you a time, but you just stay how long if they 17 

need you. 18 

Q. Okay.  Did you they give you any instructions before you 19 

would go as to what you would be doing? 20 

A. The same thing I’m doing at the yard.  Taking the box 21 

off the train, if they need me in the crane, I get in the 22 

crane and if they need me in the truck, give me the truck. 23 

Q. Was there any paperwork that they gave you about 24 

instructions? 25 
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A. Yeah, paperwork to load the train, they give you 1 

paperwork for the box.  Are you talking about that, for the 2 

boxes? 3 

Q. No.  Yeah.  I think what you're saying, just so I can be 4 

clear.  When you're doing your work on a yard, you get 5 

paperwork that tells you how to load the train and whatnot, 6 

is that what the paperwork you were referring to? 7 

A. Yeah.  Yeah.  Basically what all the boxes were, number 8 

1, number 2, stuff like that, yeah. 9 

Q. Okay. 10 

A. The train boxes and cars. 11 

Q. I’m talking about different paperwork.  Before you left 12 

to go on a trip, when you went to Charlotte and Akron, did 13 

you get any specific instructions as to what you would be 14 

doing in Charlotte, in Akron? 15 

A. No.  The only thing -- my plane number, what plane to 16 

get on, where to go and that was it.  They show you the yard, 17 

you know what I'm saying. 18 

Q. You knew what you were doing already when you're going 19 

there, you're going to work on a yard, right? 20 

A. Yes, I’m going to work on a yard. 21 

Q. Okay.  You didn’t need instructions, did you? 22 

A. No, I didn’t need no instruction.   23 

Q. Okay. 24 

A. All I need you to do is show me the machine, I’ll be 25 
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working. 1 

Q. Okay.  When you worked at ITS, did ITS have its own 2 

hustler trucks? 3 

A. Yes. 4 

Q. Okay.  Did they have ITS logos on it? 5 

A. Yes, sir.  6 

Q. Okay.  What about with Caliber, did Caliber have its 7 

own? 8 

A. Caliber had -- Caliber had their own trucks and they had 9 

their logo on it too, but they were so beat up and old. 10 

Q. So when -- just to be clear, when ITS came on they 11 

brought their own hustler trucks, right? 12 

A. They brought new trucks. 13 

Q. Okay.  What else did they bring? 14 

A. New trucks, PPE, that’s it.  They didn’t really bring 15 

too much else. 16 

 JUDGE STECKLER:  Mr. Cuffee, I have a quick question in 17 

here.  When you said that -- 18 

 THE WITNESS:  Yes, ma’am.  19 

  JUDGE STECKLER:  -- ITS brought its own hustler trucks, 20 

did they operate any differently than Caliber’s trucks? 21 

 THE WITNESS:  No.  The only thing is some of them had 22 

computers -- went out on our job we had computer stands.  We 23 

had computer stands but we had our computers in the trucks, 24 

but the operators, we knew how to use computers in the crane.   25 
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 But, no, ma'am, just in the trucks, we just clean up, 1 

move, that’s it, they all ran the same. 2 

 JUDGE STECKLER:  Okay.  Thank you. 3 

 THE WITNESS:  Yes, ma’am.  4 

Q. BY MR. FITZGERALD:  You testified that your supervisors 5 

at ITS were Tony Lee and Lee Barrow, right? 6 

A. Yes, sir.  7 

Q. Would both of them have been aware of your work 8 

performance at ITS? 9 

A. Oh, yes sir.   10 

Q. Okay.  So they would know your history? 11 

A. Yes, they would. 12 

Q. Okay.  You testified that Tony posted a fake letter, 13 

correct? 14 

A. Yeah. 15 

Q. Okay.  And perhaps I missed this, so I apologize.  How 16 

did you know it was Tony’s letter? 17 

A. Because ITS ain’t going to print no three sentence 18 

saying that they were going to be leaving.  The letter stated 19 

ITS will be leaving on this date, and it gives the date -- 20 

what was it.  I don’t remember it now. 21 

 December 20th, I think that’s what it said.  I’m not 22 

sure, but they wouldn’t let us see it.  But Dan came and he 23 

said that the 22nd I think it was.  But the letter wasn’t in 24 

a -- because I had called to verify it. 25 
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Q. Okay.  So there was a letter that said they were leaving 1 

in December and then you later called Dan about that letter? 2 

A. Yes. 3 

Q. Was that right?  Okay.  When did you call Dan? 4 

A. I called him and asked him about the letter, the same 5 

day we got the letter.   6 

Q. And what did Dan say? 7 

A. He was like -- he didn’t know nothing about no letter.  8 

He didn’t really know nothing about no ILA at the time.  9 

That's what he told me. 10 

Q. Okay.  So I’m a bit confused, so I apologize.  Please 11 

repeat for us what you recall the fake letter -- what you 12 

term the fake letter saying, what do you recall was in that? 13 

A. It said that they was going to leave, they were ending 14 

the contract December the 20th, something like that.   15 

Q. Okay.  And do you recall specifically when that letter 16 

was posted? 17 

A. That letter was posted October 17th, or November the 18 

17th, one of those days.  I know it was the 17th.  It was 19 

either October or November. 20 

Q. When you say it was "posted," where was it posted? 21 

A. He gave it to us.  He hand it to us on a white sheet of 22 

paper.  My bad, I had a --  23 

Q. Okay.  No, no.  That’s fine.  I’m just trying to be 24 

clear.  Did you keep a copy of that letter? 25 
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A. I had a copy of that letter, but it had been so long I 1 

don’t even know what I did with it, so. 2 

Q. Okay.  You didn’t give it to anyone for this case, did 3 

you? 4 

A. Nah. 5 

Q. Okay. 6 

A. No, sir. 7 

Q. So then -- 8 

A. It’s been so long.  All of these, the same address on 9 

them. 10 

Q. Okay.  So was it mailed to you then? 11 

A. No, no, no.  He gave it to us.  He gave it to us when we 12 

came to work.   13 

Q. Okay. 14 

A. As I stated before. 15 

Q. Right.  The address thing threw me off, so I apologize.  16 

 So then you called Dan.  Did you call Dan that day? 17 

A. I called him that next day. 18 

Q. The next day.  Okay. 19 

A. And I asked him what was this about. 20 

Q. And then you said Dan said he didn’t know anything about 21 

the ILA.  What else did Dan say? 22 

A. He did what he said.  He said he didn’t know nothing 23 

about no leaving, they ain't say nothing about no leaving, or 24 

ending no contract.  Then I told -- I’m like, so what’s going 25 
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on because I pay child support.  And I mean I got to pay 1 

rent.  So all this stuff that was what I was worried about, 2 

my job.  You know, I mean, I want to be sure I’m secure 3 

because we were told by the ILA that -- and we’re told by you 4 

know, we won’t want to lose our jobs, so we shouldn’t have 5 

lost our jobs.  We good workers, ain’t nobody put nobody no 6 

harm or nothing like that.  But you can go ahead, sir.   7 

Q. No, no.  Thank you.  So you said there was this letter, 8 

I got it, what’s going on, and he said he doesn’t know 9 

anything about ITS leaving, and I don’t know anything about 10 

the ILA, right? 11 

A. Right.   12 

Q. How did Dan know anything about the ILA?  How did he 13 

know to say he didn’t know anything about the ILA? 14 

A. Oh.  I said it.   15 

Q. Okay. 16 

A. I said it.   17 

Q. What did you say? 18 

A. I said because of the ILA?  I said, Dan, you all 19 

supposed to be leaving because of the ILA because you-all 20 

don’t want to go union.  He was like, I don’t know nothing 21 

about no ILA.  I don’t know nothing about no union. 22 

Q. Okay. 23 

A. I said it first, and that was that. 24 

Q. I understand. 25 
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A. And then he said he didn’t know nothing about no letter. 1 

Q. And then at some point, is it true that Dan came to -- 2 

after that conversation, at some point Dan came to visit the 3 

yard? 4 

A. Yes. 5 

Q. Was that before or after the election? 6 

A. He came to visit.  He came on December the -- it was 7 

after the election.  December -- I want to say December 20 or 8 

the 15th, one of those days he had come. 9 

Q. Okay.  So the first -- 10 

A. He said to all of us for sure that they was going to 11 

leave. 12 

Q. Okay.  So the first confirmation you had from ITS that 13 

they were leaving the yard was in December? 14 

A. Yes.  That was the first -- when he came that was our 15 

official time knowing that what he said what he said that 16 

they were going to end their contract, they're just looking 17 

for somebody to buy it. 18 

Q. Okay.  You testified some of the folks -- before the 19 

election again.   20 

 Now, you testified that Tony Lee had said that Kevin 21 

Basnight was a snake; is that right? 22 

A. Yeah.  Yes, sir.  Yes, sir.  23 

Q. Did you ever ask him why he thought that? 24 

A. Nah.  I never asked him why, he just kept saying it. 25 
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Q. Okay.  And you testified that Tony kept saying we’re all 1 

going to lose our jobs; is that right? 2 

A. Yes, sir.  3 

Q. Was your understanding that Tony was afraid of losing 4 

his job? 5 

A. I mean who won't?  Everybody was afraid of losing their 6 

jobs.  We were just trying to make ourselves better because 7 

ITS had union people working, we just wanted to be a part.   8 

Q. And you testified that Lee said he didn’t want anything 9 

to do -- Lee meaning Leander Barrow -- he didn’t want 10 

anything to do with the union; is that right? 11 

A. That’s right. 12 

Q. Did he say anything else with respect to the union at 13 

any particular time that you recall? 14 

A. He was trying to keep his feet in the door, you know.  15 

Q. Was he worried about his job too? 16 

A. Yeah.  I mean, what person wouldn’t be worried about 17 

their job. 18 

 JUDGE STECKLER:  Did he actually say to you he was 19 

worried about his job? 20 

 THE WITNESS:  He didn’t he was -- he actually said was 21 

on the first day, I’ve got child support, I’ve got child 22 

support and I just bought this house.  They ain’t trying to 23 

do nothing to jeopardize that, and I understood him.  You 24 

know what I’m saying. 25 
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 JUDGE STECKLER:  So that was your understanding of what 1 

he would say about his situation, but he never actually 2 

said --  3 

 THE WITNESS:  Yes, ma’am.  4 

 JUDGE STECKLER:  But he never actually said to you, I’m 5 

afraid of losing my job if you go union? 6 

 THE WITNESS:  No, he ain’t never -- he didn’t ever say 7 

that, but Tony did.  Tony all -- we’re going to all lose our 8 

jobs because you-all doing this.  And then -- 9 

 JUDGE STECKLER:  I’m going to --  10 

 THE WITNESS:  Sorry. 11 

 JUDGE STECKLER:  I’m going to let Mr. Fitzgerald take 12 

over.  Okay? 13 

 THE WITNESS:  Yes, ma’am.  I’m sorry about that.  Sorry. 14 

 JUDGE STECKLER:  Okay. 15 

 MR. FITZGERALD:  Thank you, Your Honor.  16 

Q. BY MR. FITZGERALD:  And then you testified on the day of 17 

the election, you heard Tony say we’re not going to have no 18 

more jobs; is that right? 19 

A. Oh, yes.  Yes, sir.  20 

Q. And that was said while Mr. Lee was standing outside the 21 

breakroom; is that right? 22 

A. Yeah, when I would come down the stairs, yes. 23 

Q. How many stairs are in front of the breakroom? 24 

A. About five, I think. 25 
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Q. Okay.  And the election was in the breakroom, right? 1 

A. Yes, sir.  2 

Q. Okay.  So when you came out of your -- out of casting 3 

your vote, Tony was standing there? 4 

A. Standing right there looking crazy. 5 

 JUDGE STECKLER:  What do you mean "looking crazy"? 6 

 THE WITNESS:  Looking like this, like -- 7 

 JUDGE STECKLER:  So it looked like -- 8 

 THE WITNESS:  Like he wanted to -- like he wanted to say 9 

something.  He want to say -- he wanted to cuss us out but he 10 

knew people was there, basically how he looked. 11 

 JUDGE STECKLER:  So based on that face you just gave us, 12 

is it like he had a bad smell in front of him or something? 13 

 THE WITNESS:  Yes.  Yes, ma’am.  Like he was angry, bad 14 

smell, like he wanted to cuss me out. 15 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, you may 16 

continue. 17 

 MR. FITZGERALD:  Thank you. 18 

Q. BY MR. FITZGERALD:  And then at some point that day, you 19 

testified he got into it with Mr. Basnight; is that right? 20 

A. Say that one more time. 21 

Q. You said at some point on the day of the election that 22 

Tony, I think your phrasing was "got into it" with 23 

Mr. Basnight; is that right? 24 

A. Yes, sir.  Yeah.  They did. 25 
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Q. Okay. 1 

A. Yes, sir.  2 

Q. And then that you heard Tony call the police to ensure 3 

that Mr. Basnight left the property; is that right? 4 

A. Yeah.  I see him go over to -- to the police.  5 

Q. Okay. 6 

A. Seen him with the phone and the police came in the yard. 7 

Q. Right.  Who else was there when the police arrived? 8 

A. Everybody. 9 

Q. Who is everybody? 10 

A. Basnight, Daryl Halsey, Earl, Chris, Mike McManus, Allen 11 

Young, Chop, everybody that was on the dock. 12 

Q. Everybody that was on the dock you said? 13 

A. Everybody that’s on the document, like everybody that 14 

had court to meet with us on this. 15 

Q. Okay.  When you say that, you mean the folks that were 16 

voting in the election? 17 

A. Yes, voted in the election. 18 

Q. Okay.  How long were the police there? 19 

A. I don’t know, when they -- we walked off, I’m leaving.  20 

I don’t deal with police. 21 

Q. Okay.  And you said you testified that’s when you went 22 

to your hustler truck to go back to work, right? 23 

A. No, we left. 24 

Q. Oh you -- okay. 25 
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A. No, no, no.  No, no, no.  Not that day.  Yeah.  I went 1 

right to my hustler trucks, got my paper and did my work.  I 2 

don’t want to deal with the police. 3 

Q. Okay.   4 

A. Because they didn’t stay there long, so. 5 

Q. How do you know that? 6 

A. Because after I got my box.  You know, when you whole 7 

yard through the yard, I guess what he said to them, Basnight 8 

done left, they left right behind Basnight. 9 

Q. Okay.  So did you see Mr. Basnight, leave? 10 

A. Everybody left.  I see everybody going out and getting 11 

because I go get my box. 12 

Q. Okay.  And approximately how long does it take for you 13 

to get a box once -- let me step back.  Approximately how 14 

long does take for you to walk from the break room to your 15 

hustler truck and grab a box? 16 

A. About five minutes -- it depends on you walking fast or 17 

slow.  About five, six seconds or six minutes I don’t know. 18 

Q. Okay.  So approximately five minutes. 19 

A. Where we go to get boxes -- you go all the way to the 20 

back.  Yeah.  It might have been long, I don't know because 21 

everybody had to do their vote thing, I went and did my 22 

thing, and I made it back.  I made it back in like 10, 20 23 

minutes.   24 

Q. Okay. 25 
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A. I guess he said --  1 

 JUDGE STECKLER:  Hang on just a second. 2 

 Mr. Cuffee, you froze up there in the middle of the 3 

discussion. 4 

 THE WITNESS:  Okay.  I’m back. 5 

Q. BY MR. FITZGERALD:  You were saying, 10, 20 minutes and 6 

then that’s when I stopped being able to hear you.  So could 7 

you repeat your answer for us? 8 

A. I said 10, 20 minutes I’ll be in the back, everybody was 9 

leaving after that.  I seen Basnight leaving and everybody 10 

getting their stuff, I guess. 11 

Q. Okay.  I believe you mentioned earlier in your testimony 12 

that Tony always called the police.  Was that the first time 13 

you saw him call the police? 14 

A. That was my first time.   15 

Q. Okay. 16 

A. I seen him call the police numerous times. 17 

 JUDGE STECKLER:  Okay.  We just lost your audio. 18 

Q. BY MR. FITZGERALD:  We just lost you Mr. Cuffee, again. 19 

 THE WITNESS:  You-all hear me? 20 

 JUDGE STECKLER:  Okay.  We heard -- you said Mr. Lee 21 

called the police numerous times and then just -- 22 

 THE WITNESS:  That’s all I said. 23 

 JUDGE STECKLER:  Okay. 24 

Q. BY MR. FITZGERALD:  Approximately how many times have 25 
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you heard him -- have you seen him call the police? 1 

A. About four times. 2 

Q. Okay.  For what purpose -- 3 

A. Just off hand.   4 

Q. Okay.  For what purposes would he call the police, if 5 

you know? 6 

A. One time he called the police -- well I mean I ain’t for 7 

sure why he called them.  But I know one time there was a bum 8 

inside a car, so he had to call the police there.  He had to 9 

call the police on one of the older guys that used to work 10 

there.  He got into a little argument with him and he wanted 11 

him off the property, same as Mr. Basnight.  And I can’t 12 

remember about -- but it was about four times or five.  13 

Q. Okay.   14 

 JUDGE STECKLER:  Mr. Cuffee, before Mr. Lee called the 15 

police, did you hear any of -- any discussion between the 16 

two? 17 

 THE WITNESS:  Oh.  Yeah.  They were talking.  They were 18 

going back and forth.   19 

 JUDGE STECKLER:  Okay. 20 

 THE WITNESS:  I can’t remember the words -- I don’t 21 

remember the words -- about a job, about a job that’s all -- 22 

I don’t remember word for word, but I know they were 23 

discussing about the job.  And it got a little heated and he 24 

said, you-all get off the yard. 25 
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 JUDGE STECKLER:  This was his discussion with the older 1 

worker or with Mr. Basnight? 2 

 THE WITNESS:  With him and Mr. Basnight. 3 

 JUDGE STECKLER:  Okay. 4 

 THE WITNESS:  Yeah.  Yes, ma’am.  5 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, you may 6 

continue. 7 

Q. BY MR. FITZGERALD:  How did you know it was about a job? 8 

A. Well, him and Basnight? 9 

Q. Yeah.  The discussion with Mr. -- between Mr. Basnight 10 

and Mr. Lee you said it was about a job, how did you know 11 

that? 12 

A. I don’t like to talk -- God bless his soul, I don’t like 13 

to talk about the dead, but Tony wanted -- Anthony Lee had 14 

passed.  But I’ll just say this.  He always wanted to sing, 15 

so he can really be loud.  You know what I’m saying?  He was 16 

loud -- he was just loud about it.  I mean, he wanted them 17 

off the premises. 18 

Q. Okay.  So he was talking loudly, so you were able to 19 

hear him and that he wanted Mr. Basnight to leave the 20 

property? 21 

A. Yeah.  Uh-huh. 22 

Q. What did he say about a job though? 23 

A. He said we didn’t have no job.   24 

Q. Okay.  And then at that point you went to the truck and 25 
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20 minutes later you saw that everyone was leaving the 1 

facility, right? 2 

A. When I was coming up with my first box, I see everybody 3 

on -- because we all walk and talk and talk.  I see them, you 4 

know, people were leaving, police leaving.  And still it was 5 

like a weird day anyway, I keep working, but, yes, sir, 6 

everybody leaving.  7 

Q. And then I believe you testified a couple days later, 8 

two days after the election, you had a conversation -- there 9 

was a discussion with Mr. Lee in the breakroom where he 10 

kicked a chair; is that right? 11 

A. Oh yeah, with Earl.  Yes, sir.  12 

Q. Okay.  In that discussion did Mr. Lee express that he 13 

was concerned about losing his job? 14 

A. Yes, sir.  15 

Q. Do you recall if that was before or after Dan from ITS 16 

came to meet with employees? 17 

A. That was after. 18 

Q. The exchange with Mr. Lee was after you had a meeting 19 

with Mr. -- or Dan from ITS? 20 

A. That was after the election. 21 

Q. Right.  After the election, both of those things 22 

happened, correct?  The meeting with Dan -- 23 

A. No, no, no.  No.  This happened -- Dan happened after 24 

the election, that was December, the election was in 25 
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November. 1 

Q. Right. 2 

A. Yeah. 3 

Q. Right.  Okay.  So do you recall whether the exchange 4 

with Mr. Lee in the breakroom where he kicked a chair, was 5 

that in November or was that in December? 6 

A. It was in November. 7 

Q. Okay.  All right.  Thank you.  Okay.  So let’s talk 8 

about the day that H&M came in and you applied for work with 9 

H&M.  10 

A. All right.  11 

Q. You testified that you got an application, from Mr. Lee, 12 

right? 13 

A. Yes, sir.  14 

Q. And I believe you said that -- where was Tony?  I 15 

believe you said Tony was outside when he gave you that 16 

application, but I want to be clear; is that correct? 17 

A. Yes, he was outside handing everybody an application as 18 

we walk into the breakroom. 19 

Q. Okay.  And he said -- he told you that you-all might get 20 

hired, I believe is what you said; is that correct? 21 

A. No, he didn’t say that. 22 

Q. Okay.  So what did Tony say to you? 23 

A. Tony said that fill out an application we get them back 24 

and he said he had to talk to the yard boss who is here 25 
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with -- but it was -- I said how long is it going to take and 1 

he said, how long they going to take it.  That’s what 2 

happened. 3 

Q. Okay.  So Tony indicated, someone else was going to make 4 

a decision as to hiring; is that right? 5 

A. Basically, yes, sir.  6 

Q. Okay. 7 

A. He had to talk to you-all first. 8 

Q. When you say you-all, do you mean H&M? 9 

A. H&M people first.  Yes, sir.  10 

Q. Okay.  Thank you.  And I believe you testified that Tony 11 

was in the breakroom at the time you were filling out your 12 

application; is that right? 13 

A. Yes, sir.  14 

Q. What did he say when you were -- when he was in the 15 

breakroom with you then? 16 

A. He wasn’t saying nothing, just doing that same look, 17 

looking at everybody silly. 18 

Q. Okay. 19 

A. Giving that same stink look, the stink smell look. 20 

Q. How long did it take you to fill out your application? 21 

A. Not too long.  Not long. 22 

Q. Okay.  And did you -- and you gave it to Mr. Lee -- 23 

A. Yes. 24 

Q. -- when you finished it?  He was still -- 25 
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A. Yes, sir.  1 

Q. And he was still there in the breakroom? 2 

A. After everybody pass it on up, you know, he walked out 3 

and I walked behind him.  And I asked him, like how long it 4 

going to take?  And then Wade was coming behind me.  He told 5 

me he would let me know, so I start walking away.  That’s 6 

when he told Wade to come back later. 7 

Q. Okay.  At any point in time on the day that you filled 8 

out your application, did you see Mr. Lee shouting, or did 9 

you hear Mr. Lee shouting, I should say? 10 

A. Oh.  No.  No I never heard him shout nothing.   11 

Q. Okay.  Did you see him dancing? 12 

A. Oh yeah, I seen him doing a jig.  Like because, I guess, 13 

they was working because ITM -- because H&M was there, he was 14 

doing a little shimmy. 15 

Q. Where was that? 16 

A. That was outside. 17 

Q. Okay.  Who was he talking to?  Was he talking to anyone 18 

when he did a shimmy? 19 

A. Yeah.  When he told Wade came back, that was like 20 

probably a couple minutes before he was telling Wade to come 21 

back. 22 

Q. Was anyone else around? 23 

A. I guess not.  Then I turned my back and got in my car. 24 

Q. Okay.  You followed up the next day when you said you 25 
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talked to Juanita, and then you had one follow-up 1 

conversation with Tony and one follow-up conversation with 2 

Leander; is that right? 3 

A. Yes. 4 

Q. Okay. 5 

A. Yes, sir.  Yes, sir.  6 

Q. Was Tony Lee still the terminal manager when you talked 7 

to Leander Barrow? 8 

A. Tony was in the hospital. 9 

Q. Okay.   10 

A. When I talked to Leander. 11 

Q. Okay. 12 

 MR. FITZGERALD:  I don’t have any other questions. 13 

 JUDGE STECKLER:  Any redirect for General Counsel? 14 

 MS. DUVALL:  No, Your Honor.  15 

 JUDGE STECKLER:  Mr. Esders? 16 

 MR. ESDERS:  Just a couple questions. 17 

REDIRECT EXAMINATION 18 

Q. BY MR. ESDERS:  Mr. Cuffee when you were working for 19 

ITS, how was your work record? 20 

A. What do you mean by that? 21 

Q. Did you ever get any write ups or disciplines or 22 

suspensions?  Did you ever have any discipline? 23 

A. No, sir.  24 

Q. Did you ever have performance reviews? 25 
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A. Performance.  Lee used to do the check off thing. 1 

Q. And how were your performance reviews while you were 2 

working for ITS? 3 

A. Did you say how was it? 4 

Q. Yeah.  How was it; good excellent, superior?  I don’t 5 

know how they characterize it. 6 

A. Oh, they characterize it good.   7 

Q. They characterized your performance for ITS as good, is 8 

that right? 9 

A. Yes, sir.  10 

 MR. ESDERS:  Thank you.  No further questions. 11 

 JUDGE STECKLER:  When you said Lee used to do checkoffs, 12 

was that Mr. Lee or was that Leander Barrow? 13 

 THE WITNESS:  Leander Barrow. 14 

 Hold on.  Hold on real quick. 15 

 THE WITNESS:  Sorry about that ma’am. 16 

 JUDGE STECKLER:  Okay.  Thank you.  Anything else, 17 

Mr. Fitzgerald? 18 

 MR. FITZGERALD:  No, Your Honor.  19 

 JUDGE STECKLER:  Okay.  Mr. Cuffee, you're about to be 20 

excused as a witness.  The hearing is going to go on for 21 

probably into April at least.  During this time, please do 22 

not discuss your testimony with anybody else.  Okay? 23 

 THE WITNESS:  Yes, ma’am.  24 

 JUDGE STECKLER:  All right.  Thank you.  Mr. Cuffee, you 25 
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can exit out if you please. 1 

 THE WITNESS:  All right.  You-all take it easy. 2 

(Witness excused.) 3 

 JUDGE STECKLER:  Okay.  It is now almost 12:00 o'clock 4 

Eastern time.  Mr. Barham is taking over duties this 5 

afternoon from Mr. Morrissey; is that correct, Mr. Barham? 6 

 MR. BARHAM:  That’s right. 7 

 JUDGE STECKLER:  Okay, thank you.  General Counsel, do 8 

you want to call another witness or do you want to get some 9 

lunch and let Mr. Fitzgerald fix his computer? 10 

 MS. EITZEN:  I do have another witness ready, but I 11 

didn’t have him log in yet, because I wasn’t sure about the 12 

scheduling.  I could text him now and have him log in if you 13 

prefer to -- 14 

 JUDGE STECKLER:  Okay. 15 

 MS. EITZEN:  -- the lunch break.  He wouldn’t be -- I 16 

would estimate he would be about as long as Mr. Cuffee just 17 

was or maybe a little shorter. 18 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, are you locked 19 

up again? 20 

 MS. EITZEN:  Oh.  Maybe. 21 

 MR. MARCULEWICZ:  Yup. 22 

 JUDGE STECKLER:  Yup.  In that case -- in that case what 23 

I would like to do is to get his computer fixed, let’s say 24 

that’s going to take a half an hour and then an hour for 25 
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lunch, so it is -- let’s say 1:30 Eastern, okay? 1 

 MR. MARCULEWICZ:  Yeah.  Your Honor, I will be -- I will 2 

be on -- Mr. Fitzgerald’s going to get back on.  He indicates 3 

he’s got to upload, and they’ve got to configure and do some 4 

stuff on it.  5 

 JUDGE STECKLER:  Yeah.  That should give him plenty of 6 

time so that we don’t -- any lock ups.  If you don’t mind 7 

advising Mr. Mr. Marculewicz? 8 

 MR. MARCULEWICZ:  Yeah, I will do that. 9 

 JUDGE STECKLER:  And to get back on the record at 1:30 10 

Eastern. 11 

 MR. MARCULEWICZ:  Thank you. 12 

 JUDGE STECKLER:  Everybody have a good lunch and we’ll 13 

see you then.  We’ll be off the record.  14 

(Off the record from 11:55 a.m. to 1:59 p.m.)   15 

 JUDGE STECKLER:  We are back on the record. 16 

 Thank you.  General Counsel may call their next witness. 17 

 MS. EITZEN:  Yes, my next witness is Ernest Perry.   18 

 Mr. Barham, is there a Mr. Perry in the waiting room? 19 

 THE BAILIFF:  I'm admitting him now. 20 

 MS. EITZEN:  Thank you. 21 

 JUDGE STECKLER:  Mr. Perry, you are on mute and I don't 22 

know if you've gotten any better lighting in your room so 23 

that we can see you.  24 

 Thank you.   25 
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 Can everybody see Mr. Perry okay? 1 

 Okay.  Mr. Perry, I'm going to have you raise your right 2 

hand.   3 

(Whereupon, 4 

ERNEST PERRY  5 

was called as a witness by and on behalf of the General 6 

Counsel and, after having been duly sworn, was examined and 7 

testified as follows:) 8 

 JUDGE STECKLER:  Okay.  Please state your name and spell 9 

it for the record.  10 

 THE WITNESS:  My name is Ernest Perry, E-r-n-e-s-t  11 

P-e-r-r-y. 12 

 JUDGE STECKLER:  Mr. Perry, because we're on Zoom we 13 

have to ask a few additional questions.  Is there anybody in 14 

the room with you there? 15 

 THE WITNESS:  No.  16 

 JUDGE STECKLER:  Do you have any documents in front of 17 

you by any chance? 18 

 THE WITNESS:  No. 19 

 JUDGE STECKLER:  Okay.  Because the technology doesn't 20 

always allow smooth audio, if you hear somebody object to a 21 

question, please don't answer until after I've ruled on the 22 

objection.  Okay? 23 

 THE WITNESS:  Okay, no problem. 24 

 JUDGE STECKLER:  Okay.  Ms. Eitzen, are you questioning 25 
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today? 1 

 MS. EITZEN:  Yes.  Thank you. 2 

 JUDGE STECKLER:  Okay. 3 

DIRECT EXAMINATION 4 

Q. BY MS. EITZEN:  Good afternoon, Mr. Perry. 5 

A. Good afternoon. 6 

Q. Are you familiar with the Norfolk Portlock Intermodal 7 

Yard that's located at 1710 Atlantic Avenue? 8 

A. Yes. 9 

Q. And what name do you know that location by? 10 

A. ITS.  Well, that’s what I used to call it anyway. 11 

Q. In my questions today I'm gong to call it the Norfolk 12 

Yard.  So if you hear me refer to the Norfolk Yard I'm 13 

talking about that job site at 1710 Atlantic Avenue.  Okay? 14 

A. Okay. 15 

Q. Have you ever worked at the Norfolk Yard? 16 

A. Yes. 17 

Q. And approximately how long in total did you work there? 18 

A. Around like 13 months. 19 

Q. And when did you start working there at the Norfolk 20 

Yard? 21 

A. 2018. 22 

Q. Do you remember approximately what month you started 23 

working in 2018? 24 

A. Around March. 25 
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Q. And at that time of March 2018, who was your employer? 1 

A. A guy named Tony. 2 

Q. And what was the name of the company that you worked 3 

for? 4 

A. It's called ITS. 5 

Q. And you mentioned Tony.  Do you remember his full name? 6 

A. No, he was just known as Tony. 7 

Q. And who was Tony? 8 

A. A supervisor. 9 

Q. What was your job at ITS when you were first hired? 10 

A. Groundsman. 11 

Q. Did that title of Groundsman change during the time you 12 

worked for ITS? 13 

A. No. 14 

Q. What were your duties as a groundsman? 15 

A. Just basically making -- when the trains come in, when a 16 

load come in, I was the one that unlocked the containers.  17 

And when we loaded the train back up, I was the one that 18 

locked them, locked the containers back so they can be 19 

transported. 20 

Q. And what kind of equipment did you use while working for 21 

ITS as a groundman? 22 

A. Just a small metal hammer. 23 

Q. And at the time you were hired by ITS, what was your 24 

work schedule? 25 
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A. It varied, but I was on call every day.  But if there 1 

was no work Tom would just send me home. 2 

Q. And about how many hours per week did you work for ITS? 3 

A. On average 45 or 50 hours. 4 

Q. Was there any change to your work schedule or the hours 5 

that you worked during your employment with ITS? 6 

A. So I'm sorry.  I didn't hear, sorry. 7 

Q. Oh.  Was there any change to your work schedule when you 8 

worked at ITS? 9 

A. It was like that throughout my time at ITS. 10 

Q. Okay.  And then what about the number of hours that you 11 

worked, was there any change to that, the 45 hours per week? 12 

A. It started to simmer down because there was no work out 13 

there.  But on average I was just -- I came in and spend like 14 

one or two hours, maybe three a day. 15 

Q. And when you started working for ITS, did you receive 16 

any6 training? 17 

A. Yeah.  Well, just initial training of what to do when 18 

the loads come in and what I had to do when they went out, 19 

before they went out.  That's basically it. 20 

Q. And what was your rate of pay with ITS when you were 21 

hired? 22 

A. 10.50 an hour. 23 

Q. And did that change during your employment with ITS? 24 

A. It went to like 11, $11.12, I think. 25 
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Q. And who did you report to when you worked at ITS? 1 

A. Tony, a supervisor. 2 

Q. And was there any other supervisor or manager working at 3 

the Norfolk Yard when ITS was the company? 4 

A. There was a guy under him, I know him as Lee.  He was 5 

the one that if Tony was not there we had to report to him. 6 

Q. Okay.  And do you recall Lee's last name? 7 

A. No, I just known him as Lee. 8 

Q. Okay.  And do you know if Lee was his first name or his 9 

last name? 10 

A. I'm not sure.  I think it was his last name. 11 

Q. Okay.  But I just want to make sure it's different 12 

from -- there's a Tony and then there's also a separate 13 

person who you know as Lee, right, they're two different 14 

people? 15 

A. Yes. 16 

Q. Okay.  And during your work day where within the yard 17 

did you perform your work? 18 

A. Out by the trains. 19 

Q. Okay.  So you were by the train tracks or another part? 20 

A. On the train tracks, but we all sat at the -- we had a 21 

little room, a meeting room where we had met up at.  And then 22 

either Tony or Lee would come over there and give us our 23 

papers of the containers that we had to load, or the 24 

containers that we had to unload.  Then we would drive to the 25 
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train track, then that's when the work started. 1 

Q. Okay.  And then when you just described going into the 2 

meeting room and receiving the paper, what part of your work 3 

day did that happen? 4 

A. When we first got there.  We used to usually be there at 5 

4:00 a.m., so that's where we would all meet up at that room. 6 

Q. Okay.  Then --  7 

A. We always -- also had less. 8 

Q. And were there other times of the day when you would 9 

return to that meeting room area? 10 

A. When there was no work we'll sit in there. 11 

Q. And in those times when you're sitting there that 12 

there's no work, how do you know that it's time to go back 13 

out and do work?  Would someone come and let you know? 14 

A. Yes.  Usually Lee or Tony will come over and let us know 15 

what's going on. 16 

Q. And you said you typically started at -- was it 4:00 17 

a.m. that you would arrive at the yard? 18 

A. Yes.   19 

Q. And I know it varied, but what time would you leave the 20 

yard?  What time would your work end? 21 

A. On average like 3:00, maybe 3:30. 22 

Q. Are you getting like a text message or a call? 23 

A. I think it's a call or something. 24 

Q. No, that's okay.  I was just trying to figure out the 25 
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sound. 1 

 Okay.  So then just to make sure we're clear.  You said 2 

you would leave the yard around 3:30 p.m.? 3 

A. Sorry about that. 4 

Q. Sure.  So just tell us again so I can make sure we've 5 

got it.  What time would you leave the yard in general? 6 

A. Around 3:00.  3:00, maybe 4:00 o'clock, sometimes at 7 

4:00. 8 

 JUDGE STECKLER:  In the afternoon? 9 

 THE WITNESS:  Something's wrong with my volume. 10 

 JUDGE STECKLER:  Can everybody else hear me? 11 

 MS. EITZEN:  Yes. 12 

 JUDGE STECKLER:  Okay.  When you said 3:00 or 4:00, that 13 

was in the afternoon, Mr. Perry? 14 

 THE WITNESS:  Yes, ma'am. 15 

 JUDGE STECKLER:  Thank you. 16 

 THE WITNESS:  3:00 p.m., 4:00 p.m. 17 

Q. BY MS. EITZEN:  Mr. Perry, were there any other 18 

groundmen working for ITS at the Norfolk Yard? 19 

A. Well, they got to check in the trucks when they come in 20 

and go out.  He usually come over there and help me if 21 

there's a heavy load. 22 

Q. Do you remember the name of that person? 23 

A. I know him by Ron. 24 

Q. Okay.  And do you remember Ron's last name? 25 
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A. No. 1 

Q. And do you remember the names of any of your co-workers 2 

at ITS who you worked with? 3 

A. I remember Earl, Chris, of course Ron, there was a few 4 

more.  I'm sorry, I forget. 5 

Q. Okay.  Which employees did you have the most 6 

interactions with when you were working for ITS? 7 

A. Chris. 8 

Q. Do you remember Chris's last name? 9 

A. Lucas. 10 

Q. And do you know what Chris Lucas's job title was for 11 

ITS? 12 

A. He was actually -- he used to drive the trucks, but he 13 

also operate the crane as well. 14 

Q. Okay.  I remember you said you don't remember Ron's last 15 

name.  Do you remember what Ron's job was at ITS? 16 

A. He was the one that checked-in, like when the trucks 17 

came in, he was the one that used to check them in or when 18 

they was going out he used to check them out. 19 

Q. And then you mentioned Earl.  Do you recall Earl's last 20 

name? 21 

A. No. 22 

Q. Do you remember what job Earl did at ITS? 23 

A. He was a truck driver. 24 

Q. Were there other employees at ITS that you worked with? 25 
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A. Yes. 1 

Q. Okay.  But you said you don't remember their names? 2 

A. No. 3 

Q. Okay.  Are you familiar with the International 4 

Longshoreman's Association, also known as ILA? 5 

A. Yes. 6 

Q. And when you worked for ITS did you hear any discussions 7 

about the ILA representing employees at ITS? 8 

A. Well, there was conversation about two guys that wanted 9 

to become longshoremen's. 10 

Q. Okay.  And who are the names of those two guys who 11 

wanted to become longshoremen? 12 

A. One of them was Mike, but he was in another department.  13 

He was in repair and maintenance department.   14 

Q. And do you remember the other guy? 15 

A. Not right off hand, no. 16 

Q. And when were these discussions about being represented 17 

by ILA, when do you remember that happening? 18 

A. Well, I think Mike, he was the one that initially wanted 19 

to become a longshoreman, and I guess he went and filled out 20 

paperwork.  So then everybody's -- well, I think his name was 21 

Carlos.  He went down there too.  So it was just little 22 

conversations in the morning about becoming a longshoreman. 23 

Q. And these conversations about becoming a longshoreman, 24 

who else was -- who was having these conversations? 25 
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A. Chris, Ron, Earl. 1 

Q. And where were these conversations taking place? 2 

A. In the meeting place, where we met in the morning. 3 

Q. Okay.  And you said it happened more than once.  Are you 4 

able to estimate about how long, how many days or what time 5 

period? 6 

A. Well, we spoke about it every day because we felt like 7 

becoming a longshoreman was a good opportunity for everyone.  8 

So it was just an ongoing conversation. 9 

Q. And when you had those discussions, was Tony present? 10 

A. No. 11 

Q. And do you recall whether the other supervisor you 12 

mentioned, Lee, whether he was present? 13 

A. No, he wasn't. 14 

Q. Okay.  Did you meet any representatives of the ILA, the 15 

union? 16 

A. I met Mr. Basnight. 17 

Q. And where did you meet Mr. Basnight? 18 

A. Well, when -- I guess when the paperwork went in there 19 

with Mike, Mr. Basnight actually came up there.  I wasn't 20 

present at that time, but it was just conversation, and he 21 

had came up there and seen that we was basically doing 22 

longshoreman work.  So that -- they had accepted the union. 23 

Q. Did you attend any meetings with the union? 24 

A. Yes. 25 
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Q. And approximately how many union meetings did you 1 

attend? 2 

A. Five, maybe six. 3 

Q. And where did the meetings take place? 4 

A. At the Longshoreman Hall off of Princess Anne Road. 5 

Q. And how did you find out about these meetings? 6 

A. From -- I guess Mike was talking to Mr. Basnight 7 

directly.  So in the morning, if we had a meeting that 8 

particular day, and there weren't no one in the meeting, 9 

whoever was interested can come. 10 

Q. Okay.  And just so it's clear.  Who would let you and 11 

the employees know about the meeting?  Was it Mike? 12 

A. Yes. 13 

Q. Do you recall who attended the union meetings, the ones 14 

that you were present for? 15 

A. Everyone; Chris, Ron, Carlos, Earl and a few other guys 16 

because there was like three, four other guys that work at 17 

the repair shop as well, had also attended. 18 

Q. And what about union officials or representatives, do 19 

you remember if anybody from the union attended the meetings? 20 

A. Well, it was -- with Mr. Basnight.  I'm not sure of his 21 

name. 22 

Q. Okay.  And you audio was fading just a little bit.  But 23 

who was attending the meetings on behalf of the union? 24 

A. It was Mr. Basnight, and he also had someone else with 25 
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him.  I'm not sure of his name. 1 

Q. Do you recall if the union kept track of who was 2 

attending these meetings, kept any record? 3 

A. Yes.  We always had a sign-in sheet.  We had to list our 4 

name and our phone numbers. 5 

Q. And do you recall if you signed the attendance sheets 6 

when you attended the meetings? 7 

A. Yes, I did. 8 

Q. Now, after you started attending the union meetings, did 9 

any of the supervisors at ITS, either Tony or Lee, say 10 

anything to indicate that they knew that employees were going 11 

to union meetings? 12 

A. Well, I know it was like his attitude changed towards 13 

us.  Like usually he's have a little conversation with us in 14 

the mornings -- 15 

Q. Okay.  And I'm sorry to interrupt, but I just want to 16 

make sure we're clear.  Who are you talking about, Tony or 17 

Lee? 18 

A. Tony. 19 

Q. Tony. 20 

A. Tony. 21 

Q. Okay.  So what was the change you noticed in Tony's 22 

attitude? 23 

A. It was more aggressive.  Like he'll come over there and 24 

just throw the sheets at us on the table and then just walk 25 
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out.  So we could tell by -- without him saying he knew. 1 

Q. Did he say anything about a union or about the ILA? 2 

A. Well, eventually he did.  He start having smart remarks.  3 

He'll say that it ain't worth going to the union, why we 4 

messin' up the job that we have now.  Things of that nature. 5 

Q. And where were you when you heard Tony say those things? 6 

A. In the meeting room when he walking about.  He'll be 7 

walking out of the meeting room. 8 

Q. And was this during the morning meetings or was it a 9 

different time of the day? 10 

A. Sometimes in the morning.  Mainly in the morning. 11 

Q. And what about the other supervisor, Lee.  Did you hear 12 

him say anything about the union meetings or about a union? 13 

A. No.  Everybody knew, everybody knew. 14 

Q. And what did they know? 15 

A. That I guess when Mr. Basnight had came up there they 16 

probably knew from then or, you know, because it was a 17 

conversation around it, everybody was talking about it.  A 18 

lot of us was talking about it. 19 

Q. And just to be clear.  Was it about the union that the 20 

employees were talking about? 21 

A. Yes, about how it would be a good opportunity for all of 22 

us. 23 

Q. Do you recall the National Labor Relations Board 24 

conducting an election at the ITS jobsite? 25 
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A. Yes. 1 

Q. And were you working the day of the election? 2 

A. Yes. 3 

Q. Did you vote in that election? 4 

A. Yes. 5 

Q. And when you came in to get your ballot and vote in the 6 

election, do you recall who you saw? 7 

A. Carlos.  Tony was in there as well.  I think 8 

Mr. Basnight was there and a few other people.  I'm not sure 9 

of their name. 10 

Q. Do you know why Carlos was in the room when you came to 11 

get your ballot? 12 

A. I think.  I'm not sure where he was.  I don't know where 13 

he was exactly, doing exactly, but I figured he was doing a 14 

count.  I'm not sure what he was doing, counting the ballots. 15 

Q. And where did you see Tony? 16 

A. He was standing by the door. 17 

Q. Okay.  And the entrance to what room? 18 

A. Well, it was held where we have lunch and where we meet 19 

at in the morning.  That's what our election was held in. 20 

Q. And then you also -- I'm sorry.  Did you see anybody 21 

else there? 22 

A. There was a few people in there.  I'm not sure of their 23 

name.  24 

Q. Okay.  After you cast your ballot, what did you do? 25 
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A. Went back to work. 1 

Q. And were you present when the ballots were counted? 2 

A. I wasn't in the room actually.  I was there at the 3 

jobsite. 4 

Q. Did you hear what the results of the election were? 5 

A. I didn't hear it, but as Mr. Basnight was leaving he put 6 

up his hands as he was saying, we won. 7 

Q. And Tony or Lee say anything the day of the election 8 

about the union? 9 

A. I wasn't around when he saw it.  Whatever he said about 10 

it probably made a remark to someone.  I wasn't there to hear 11 

it, but it was a conversation in the room. 12 

Q. Okay.  So you didn't hear Tony say anything yourself, 13 

who did you hear that from? 14 

 MR. FITZGERALD:  Objection, calls for hearsay. 15 

 JUDGE STECKLER:  Go ahead, Ms. Eitzen. 16 

 MS. EITZEN:  I was just going to say, I haven't gotten 17 

into the actual statement, but he testified about some 18 

statement and I wanted to know who he heard it from. 19 

 MR. FITZGERALD:  He testified he didn't hear it.  So, I 20 

mean, you're asking him to identify hearsay. 21 

 MS. EITZEN:  It's true that he said he didn't hear it, 22 

but I heard him say that he heard from someone. 23 

 JUDGE STECKLER:  It's not for the truth of the matter. 24 

 Who did you hear this from, Mr. Perry? 25 
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 THE WITNESS:  The guy, Carlos. 1 

 JUDGE STECKLER:  Okay.  You may continue, Ms. Eitzen. 2 

Q. BY MS. EITZEN:  Did Tony's demeanor change after the 3 

ballot count? 4 

A. Yes. 5 

Q. And how would you describe the change, in what way? 6 

A. It was -- you could tell he was pissed off, the way he 7 

was walking around, pacing, giving us work, the paperwork to 8 

go unload the truck.  Even with him issuing us the paperwork 9 

it was in an aggressive manner. 10 

Q. Were you ever present when Tony said something about the 11 

union to another employee? 12 

A. No. 13 

Q. Do you recall your last day of work at ITS? 14 

A. Yes. 15 

Q. And do you remember that last day was? 16 

A. I'm not sure.  It's in January.  I'm not sure.  I think 17 

it was the 22nd. 18 

Q. Okay.  And then do you remember what year? 19 

A. 2019. 20 

Q. And when did you know that ITS was not going to be your 21 

employer anymore? 22 

A. Well, prior to the election we had two cranes on the 23 

yard.  Then we noticed one was gone and the truck was 24 

missing.  So we just figured that ITS was leaving. 25 
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Q. Do you remember how you found out that ITS was leaving?  1 

Did the company say anything? 2 

A. They didn't say anything, but we had our suspicions of 3 

what was really going on.  So we talked amongst ourselves 4 

about it. 5 

Q. And then you said January 22nd, 2019 was your last day 6 

of work for ITS? 7 

A. Well, Tony actually told us to come in the next morning 8 

at 8:00 o'clock, so we just came in at 8:00 a.m. on the 23rd. 9 

Q. And where did you go when you arrived on the 23rd? 10 

A. Well, we seen -- when we arrived to work we seen other 11 

people out there working.  So we went to our meeting place 12 

and then we actually went to talk to Tony. 13 

Q. And you said you saw other people working.  Did you 14 

recognize any of the people that you saw working? 15 

A. No. 16 

Q. Okay.  And then you also said "we."  Who was there with 17 

you on the 23rd? 18 

A. Everyone:  Ron, Chris, Earl, Carlos, Mike, and 19 

everybody, and other guys that worked with us as well.   20 

Q. And did you see Tony when you went to the yard, January 21 

23rd? 22 

A. Well, we asked, because they was in the other building 23 

where they be at.  We asked to have to go in that building to 24 

actually talk to him. 25 
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Q. Okay.  And I'm sorry.  What building was Tony in? 1 

A. That's where the -- I guess is considered an office 2 

building. 3 

Q. Does anybody else work there, do you know? 4 

A. That's where Lee and -- that's where we get our copies 5 

and use the bathroom, things of that nature over there, so. 6 

Q. And when you went to the office to talk to Lee; is that 7 

right? 8 

A. To talk to Tony. 9 

Q. I'm sorry, to talk to Tony? 10 

A. Yes. 11 

Q. What did you and your co-workers talk to Tony about? 12 

A. About what was going on.  He -- to fill out an 13 

application -- 14 

 JUDGE STECKLER:  Okay.  Mr. Perry, you were cutting out 15 

there.  Can you repeat that answer, please? 16 

 THE WITNESS:  I'm sorry.  When we went and talked to 17 

Tony he told us we had to fill out an application for H&M. 18 

Q. BY MS. EITZEN:  Did you receive an application for H&M? 19 

A. Yes. 20 

Q. And who gave it to you? 21 

A. Tony.  Tony gave it to us. 22 

Q. And where did you fill it out? 23 

A. Well, we went back to the meeting place where we have 24 

lunch at. 25 
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Q. And who was there when you went back to that meeting 1 

place? 2 

A. That's when Chris, Ron, Carlos, Earl. 3 

Q. And what did you do at the meeting place? 4 

A. We just basically filled out the application and went 5 

and gave it back to Tony. 6 

Q. Do you know if any officials of the new company were 7 

present when you filled out the application? 8 

A. Yes, he was there talking with Tony.  I'm not sure of 9 

his name. 10 

Q. Are you able to describe what the person looked like? 11 

A. He was a new -- he was a white guy.  I think it said he 12 

was the supervisor of the company. 13 

Q. And what made you think that he was the supervisor of 14 

the company? 15 

A. Because when we handed the applications to Tony, that's 16 

who he handed applications to. 17 

Q. Did you know the name of the new company at this point? 18 

A. No.  Well, we found out afterwards in the process of 19 

filling out the application. 20 

Q. Okay.  And you said you turned in the complete 21 

application to Tony? 22 

A. Yes. 23 

Q. And then you saw Tony give it to the representative of 24 

the new company? 25 
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A. Yes. 1 

Q. I'm going to show you what's in evidence as General 2 

Counsel's Exhibit 19, and you'll see it in the screen in just 3 

a minute. 4 

 Are you able to see the document okay -- 5 

A. Yes. 6 

Q. -- or do you want me to make it larger? 7 

A. It's okay. 8 

Q. Okay.  This is the first page and I'm going to scroll 9 

down so you can see the rest of it.  Do you recognize what 10 

this document is here? 11 

A. Yes. 12 

Q. Okay.  This is the first page, here's the second page, 13 

and the third page and the fourth page, fifth and there's the 14 

sixth page, the seventh page.  Okay. 15 

 What is this document? 16 

A. It's the application for H&M. 17 

Q. And this page I've paused at.  It says, Applicant's 18 

statement.  And it's GC page 121 of Exhibit 19.  Do you 19 

recognize the signature there? 20 

A. Yes, it's mines. 21 

Q. And the date that says January 23rd, 2019.  Is that the 22 

date you signed it? 23 

A. Yes. 24 

Q. Do you recognize the other handwriting in the second 25 
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and, I'm sorry, third, second and first page of the document? 1 

A. Yes. 2 

Q. Is that your handwriting? 3 

A. Yes. 4 

Q. And is this the application that you turned into Tony? 5 

A. Yes. 6 

Q. Did you fill out any other documents as part of the 7 

application process? 8 

A. No. 9 

Q. And about how long would you say that you were at 10 

Norfolk Yard on January 23rd, the day you filled out the 11 

application? 12 

A. After we filled the application out and gave it to Tony, 13 

we stood around and I think Mike contacted Mr. Basnight to 14 

see could we set up a meeting.  They say we was all messed 15 

up -- 16 

Q. Okay.  And your audio cut off.  What was the last part 17 

that you said? 18 

A. We was out about an hour-and-a-half. 19 

Q. About an hour-and-a-half? 20 

A. Yes. 21 

Q. At the yard? 22 

A. Yes. 23 

Q. Were you given any instructions on the next steps of the 24 

hiring process? 25 
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A. Well, when I gave him the application he just told me 1 

that he would contact me. 2 

Q. And Tony told you they would contact you or was it 3 

somebody else? 4 

A. It was the new guy. 5 

Q. Okay.  The person that you didn't know his name; the 6 

representative of the company? 7 

A. Yes. 8 

Q. Did you receive an interview when you applied to work 9 

for H&M? 10 

A. No, didn't never. 11 

Q. Did you, in fact, hear back from anyone at H&M about 12 

your employment application? 13 

A. No. 14 

Q. On the day that you went to the Norfolk Yard to fill out 15 

the application, did you see any employees that you did 16 

recognize? 17 

A. Yes. 18 

Q. Who did you see that you recognized? 19 

A. That was actually working? 20 

Q. Yes. 21 

A. I can't think of his name.  We called him Wade.  I'm not 22 

sure if that was his last name.  A guy named Wade.  He was 23 

working.  He's the only one that I remember. 24 

Q. Okay.  Did you see anybody performing the groundman work 25 
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that you had previously done for ITS? 1 

A. Well, the guy was -- that was driving the truck, they 2 

were doing it themselves.  So as they get to each container 3 

the guy would hop out of the truck and do the groundsman work 4 

and then hop back in the truck. 5 

Q. Okay.  But you didn't recognize the person doing that 6 

work? 7 

A. No. 8 

Q. Did you have a badge or a card that allowed you to go 9 

into the Norfolk Yard? 10 

A. Yes, we had our ID. 11 

Q. And what happened to that ID? 12 

A. I still have it. 13 

Q. Now, after you submitted the application to work for 14 

H&M, did anyone contact you about working at H&M? 15 

A. No. 16 

Q. Did you make any inquires about the status of your 17 

employment application at H&M? 18 

A. I didn't. 19 

Q. And why not? 20 

A. Because I figured they wasn't going to hire me anyway.  21 

I just took it as -- I just left it alone. 22 

Q. And what made you think you weren't going to be hired 23 

anyway? 24 

A. I just assumed it. 25 
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Q. Did H&M ever offer you a job? 1 

A. No. 2 

Q. And have you worked for H&M at all, sitting here today? 3 

A. No. 4 

 MS. EITZEN:   No further questions, Your Honor. 5 

 JUDGE STECKLER:  Mr. Esders? 6 

DIRECT EXAMINATION 7 

Q. BY MR. ESDERS:  Mr. Perry, on your last day of work I 8 

believe you said that was January 22nd, the last day of work 9 

for ITS; is that correct? 10 

A. It was the 22nd or the 23rd.  I'm not sure of the actual 11 

date. 12 

Q. Okay.  Whichever the last day was, were you told by 13 

anyone at ITS that that was, in fact, your last day working 14 

for ITS? 15 

A. No. 16 

Q. Okay.  I believe you testified that you were told the 17 

next day to come in at 8:00 o'clock; is that right? 18 

A. Yes. 19 

Q. Were you told that the next day when you came in you 20 

would not be working for ITS? 21 

A. No. 22 

Q. Were you told that it was going to be a new company the 23 

next day? 24 

A. No. 25 
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Q. Were you told that you were going to be filling out a 1 

job application the next day? 2 

A. No. 3 

Q. Okay.  What was your belief?  What did you expect to be 4 

the case when you arrived the next day at 8:00 p.m. -- I'm 5 

sorry -- 8:00 a.m.? 6 

A. Well, just from his saying to come in at 8:00 a.m., we 7 

all had assumptions that something else was going on. 8 

Q. Okay.  And when you came in the next day to fill out the 9 

application, how long were you at the Norfolk Yard? 10 

A. About an hour, maybe an hour-and-a-half. 11 

Q. Were you paid for that hour-and-a-half time that you 12 

were told to be there at 8:00 a.m.? 13 

A. I'm not even sure.  I don't think so because no one 14 

clocked in. 15 

 MR. ESDERS:   Okay.  No further questions. 16 

 JUDGE STECKLER:  Mr. Fitzgerald? 17 

 MR. FITZGERALD:  Is there a Jencks statement for this 18 

witness? 19 

 JUDGE STECKLER:  No. 20 

 MR. FITZGERALD:  Thank you. 21 

CROSS EXAMINATION 22 

Q. BY MR. FITZGERALD:  You testified, Mr. Perry -- I should 23 

start.  Mr. Perry, I'm Brandon Fitzgerald.  I am an attorney 24 

for H&M. I'm going to ask you a few questions today. 25 
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A. Okay. 1 

Q. You just testified that you were told to come in at 8:00 2 

a.m., either after the 22nd or the 23rd you were told to come 3 

in at 8:00 a.m.  That's correct, right? 4 

A. Yes. 5 

Q. And I believe you also said your normal starting time 6 

was 4:00 a.m.; is that also correct? 7 

A. Yes. 8 

Q. Okay.  Did you ask anyone why you were being asked to 9 

come in four hours later than normal? 10 

A. No, I didn't. 11 

Q. Okay.  You said that a number of you were -- or at least 12 

you said some of your other employees just thought something 13 

else was going on; is that an accurate statement? 14 

A. Yes. 15 

Q. Who were these other people that thought something was 16 

going on? 17 

A. Ron, Earl -- all of us did.  We all had assumptions 18 

about what was going on, but we just kept everything the 19 

same. 20 

Q. Did anyone say that they knew that that was ITS's last 21 

day of work, of operations at the yard? 22 

A. No. 23 

Q. Did anyone say they believed that it was ITS's last day 24 

of operations at the yard? 25 
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A. Well, once they took the crane and then they had took 1 

the truck, we all -- everyone had assumptions about they was 2 

going to leave -- they was going to leave.  But we didn't 3 

know exactly when. 4 

Q. Okay.  And that's a good point.  You mentioned the 5 

crane.  So at some point there were multiple cranes at the 6 

yard; is that right? 7 

A. Yes. 8 

Q. For how long were there multiple cranes at the yard? 9 

A. As far as I know there was always two because it was 10 

promised with one of them.  So when one of them went down we 11 

had used the other one. 12 

Q. Okay.  Do you know who owned those cranes? 13 

A. I'm sorry.  I couldn't hear you.  I'm sorry. 14 

Q. That's okay.  Do you know who owned those cranes? 15 

A. No. 16 

Q. Okay.  Do you need me to speak up a little bit louder?  17 

I'm sorry.  I saw you put your ear to the -- 18 

A. Someone had called me and messed up the volume on my 19 

phone.  It was kind of low.  I'm sorry. 20 

Q. No, that's fine.  Make it easier on you, I'll try and 21 

talk up.  Is this a little bit better? 22 

A. Yes. 23 

Q. Okay, great.  I had asked, do you know who owned the 24 

cranes?  And I just wanted to make sure we got an answer for 25 
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the record. 1 

A. No, I didn't actually know who actually owned them.   2 

Q. Okay. 3 

A. I just figured ITS owned them. 4 

Q. Okay.  Was there any ITS logos or writing that indicated 5 

it was ITS's on the cranes? 6 

A. Not the crane but the truck.  Not on the crane. 7 

Q. Okay.  And when you say "the truck," do you mean the 8 

hustler truck? 9 

A. Yes. 10 

Q. Okay.  How many hustler trucks were there? 11 

A. Maybe five or six. 12 

Q. Did they all have ITS logos on them? 13 

A. Yes. 14 

Q. And on that day, on that last day, did all five or 15 

six -- were all five or six leaving the yard or just a couple 16 

of them? 17 

A. Well, we noticed one was missing. 18 

Q. Okay.   19 

A. On that particular day.  20 

Q. Did you ask -- 21 

A. Sorry, someone had called. 22 

Q. That's okay.  Did you ask anyone where that truck went? 23 

A. No. 24 

Q. I'm going to go back briefly to the beginning of your 25 
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employment with ITS.  Before you work for ITS had you 1 

previously worked on a rail yard like at the Norfolk yard? 2 

A. No. 3 

Q. Okay.  And you mentioned you had some initial training.  4 

What was your initial training when you joined ITS? 5 

A. It was just they would just show me where it was at and 6 

what I had to do.  How to unlock and lock the containers that 7 

was on the train, and that's basically it. 8 

Q. And while you were doing training, were you working 9 

alongside someone who was showing you this or how did that 10 

training work? 11 

A. It wasn't really difficult.  It took maybe 20 minutes, 12 

maybe 30 minutes for them to show me how to do it. 13 

Q. So you had less than an hour, whatever, half an hour or 14 

less of training before you completed that and just did the 15 

work? 16 

A. Yes. 17 

Q. Okay.  And you also testified that at some point -- I 18 

believe you testified, so correct me if I'm wrong on that -- 19 

that things started to slow down while you worked at ITS; is 20 

that correct? 21 

A. Yes.  We had slow times there when not of a load came 22 

in.  So I know on a couple of days I stayed home. 23 

Q. Okay.  So just let me understand what that meant.  At 24 

any particular time, in a week things slowed or during the -- 25 
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I think you said 13 months that you were employed at ITS 1 

there was a reduction in the amount of work that you were 2 

doing? 3 

A. It was like season work for real.  Like of course in the 4 

hotter months we had more work coming in.  In the colder 5 

months they was coming in as well, but not like it was 6 

summer. 7 

Q. Okay.  Do you recall if you started work when it was 8 

winter or the summer? 9 

A. It was warm, about March. 10 

Q. Okay.  When you worked at ITS did you do anything 11 

besides the groundsman job? 12 

A. No. 13 

Q. Did you train for anything else? 14 

A. No. 15 

Q. After the meeting started with ILA you testified that 16 

Tony became more aggressive; is that right? 17 

A. Yes. 18 

Q. And he made remarks about messing up the job during your 19 

morning meeting; is that right? 20 

A. He would say little smart stuff under his breath, but we 21 

already knew what he was mad about. 22 

Q. How did you know that? 23 

A. Because before then we always had little conversations.  24 

He'll come and conversate with us.  That stopped.  You could 25 
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tell when someone have an attitude.  He always came in with 1 

an attitude, so we knew what he was mad about. 2 

Q. How did you know it was about meetings with the ILA?  3 

Did he say anything? 4 

A. It was the comments, well, not directly to me.  But it 5 

was the comments that we was having around the yard, and he 6 

said something somewhere else. 7 

Q. Okay.  Who said -- never mind.  But you didn't hear 8 

Mr. Lee say anything about the ILA specifically, correct? 9 

A. No. 10 

Q. And you said that, I believe, everyone knew once -- 11 

everyone became aware of what was happening with the ILA and 12 

the employees interested in the ILA once Mr. Basnight visited 13 

the yard; is that correct? 14 

A. I assume it, yes. 15 

Q. Okay.  You assumed, what, that everyone learned or that 16 

Mr. Basnight came to the yard? 17 

A. Well we -- I guess he talked to Mike when he came to the 18 

yard. 19 

Q. When did he come to the yard; do you recall? 20 

A. No, sir. 21 

Q. Was it before -- do you know if it was before or after 22 

Mr. Lee's attitude changed? 23 

A. It was before. 24 

Q. You testified that after the election you could tell -- 25 
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you said Tony's demeanor changed that day; is that correct? 1 

A. Well, it already had changed.  It was just -- he just 2 

always had an attitude with us. 3 

Q. Okay.  So there wasn't anything different about that day 4 

specifically that you recall being different? 5 

A. Well, we assumed that he already knew that we was going 6 

to meetings and we was trying to join the Longshoremen, so he 7 

always had an attitude with us. 8 

Q. So when you testified that you could tell he was pissed 9 

off on the day of the election, was there anything different 10 

about that day? 11 

A. Well, we got used to the attitude, we didn't care 12 

because we was trying to do something better for ourselves, 13 

so. 14 

Q. So you mentioned on the day -- we'll move to the day 15 

that you filled out an application, which after Tony told you 16 

to come in at 8:00 a.m., right?  And you got a copy of the 17 

application from Tony, right? 18 

A. Yes. 19 

Q. Okay.  And you said you turned it back in to Tony, 20 

right? 21 

A. Yes. 22 

Q. And he handed it to someone else, right? 23 

A. Yes. 24 

Q. Okay.  And you said he was a white guy and you thought 25 
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that he was a supervisor for H&M, right? 1 

A. Yes. 2 

Q. Okay.  Can you give me a better description of him 3 

besides his race or skin tone?  Did he have white hair or did 4 

he have brown hair? 5 

A. I didn't pay attention to him.  Light.  He might have 6 

had blonde hair, I'm not sure because once I handed the 7 

application to Tony he handed it to him, I was already on my 8 

way out the door. 9 

Q. Did you see Tony say anything to him? 10 

A. Not directly, no. 11 

Q. Okay. 12 

A. But he was sitting there and talking.  They was sitting 13 

there talking to each other, so. 14 

Q. Okay.  Was there anything on that day that seemed out of 15 

the ordinary? 16 

A. On which day? 17 

Q. The day that you turned in your application.  Was there 18 

anything else that sticks out in your mind of that day 19 

besides the fact that you filled out an application, then 20 

turned it in and Tony gave it to someone else and you left? 21 

A. I'm sorry.  Someone had called my phone. 22 

Q. That's all right.  On the day that you turned your 23 

application to Tony.  You filled it out in the break room -- 24 

you got it from Tony, you filled it out in the break room, 25 
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you gave it back to Tony who gave it to someone else.  Was 1 

there anything else that day that stands out in your mind? 2 

A. Just that someone else was out there doing the work that 3 

we was supposed to been doing. 4 

Q. Okay.  Could you see those folks doing the work? 5 

A. Yes. 6 

Q. Okay.  And maybe you testified to this already.  Did you 7 

recognize any of them? 8 

A. There was just one that I recognized because he used to 9 

work with us. 10 

Q. Oh.  Was that David Wade? 11 

A. Yes. 12 

Q. Okay, thank you.  You said that you assumed that you 13 

weren't going to get hired by H&M.  You didn't follow up 14 

because you assumed you weren't going to get hired.  Is that 15 

right? 16 

A. Yes. 17 

Q. Okay.  Why did you assume that? 18 

A. It was the attitude Tony was giving us.  So me, 19 

personally, I took it as -- and then I was the lowest guy on 20 

the totem pole, so I just assumed. 21 

Q. But Tony didn't say that, did he? 22 

A. No. 23 

 MR. FITZGERALD:  Okay.  I don't have any further 24 

questions. 25 
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 JUDGE STECKLER:  Ms. Eitzen, do you have any redirect? 1 

 MS. EITZEN:  I just wanted to clarify. 2 

REDIRECT EXAMINATION 3 

Q. BY MS. EITZEN:  Mr. Perry, I just wanted to clarify.  4 

Mr. Perry, you just said you were the lowest guy on the totem 5 

pole.  What does that mean?  Why did you say that?  6 

A. I was the groundsman.  Anybody can do that job.  But, 7 

you know, I just took it as that. 8 

 MS. EITZEN:  No further questions. 9 

 JUDGE STECKLER:  Mr. Esders? 10 

 MR. ESDERS:   Just a couple. 11 

REDIRECT EXAMINATION 12 

Q. BY MR. ESTERS:  Mr. Perry, I believe Mr. Fitzgerald 13 

asked you if you ever trained for any other jobs besides 14 

groundsman and you said "no;" is that correct? 15 

A. Yes. 16 

Q. Why didn't you train for any other jobs? 17 

A. I think after a year -- it was on a time basis.  I think 18 

after a year we supposed to be trained for the truck.  And 19 

then I guess another time you'd train for the crane. 20 

Q. And how was your performance as a groundsman; were you 21 

doing a good job or how would you describe your work as a 22 

groundsman? 23 

A. Phenomenal.  24 

Q. And did you ever get written up or disciplined in any 25 
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way by ITS? 1 

A. No. 2 

Q. No.  And did you get work reviews or evaluations? 3 

A. Yes. 4 

Q. And how were those reviews? 5 

A. Phenomenal. 6 

 MR. ESDERS:   Nothing further. 7 

 JUDGE STECKLER:  Mr. Fitzgerald? 8 

 MR. FITZGERALD:  Just a couple. 9 

RECROSS EXAMINATION 10 

Q. BY MR. FITZGERALD:  Who told you it would take a year 11 

before you could be trained to work in the truck? 12 

A. That was the conversation of the other truck drivers, 13 

what the other truck driers told me, that it would probably 14 

take a year for me to go to the next spot. 15 

Q. Okay.  But Tony and Lee, the two supervisors didn't say 16 

that, did they? 17 

A. No. 18 

 MR. FITZGERALD:  All right.  No further questions. 19 

 JUDGE STECKLER:  Mr. Eitzen, anything else? 20 

 MS. EITZEN:  No, thank you. 21 

 JUDGE STECKLER:  Mr. Esders? 22 

 MR. ESDERS:   Nothing more, thank you. 23 

 JUDGE STECKLER:  Mr. Perry, thank you for joining us 24 

this afternoon.  You are about to be excused as a witness.  25 
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This hearing is going to be going on probably until at least 1 

some time in April.  Until that time would you please not 2 

discuss your testimony with anyone.  We are trying to keep 3 

people from talking to each other about it.  Okay? 4 

 MR. PERRY:  Yes, ma'am. 5 

 JUDGE STECKLER:  Okay.  Thank you, you may disconnect 6 

from the call. 7 

 MR. PERRY:  Okay, thank you. 8 

(Witness excused.) 9 

 JUDGE STECKLER:  Okay.  We have Mr. Page in the waiting 10 

room.  Do you need a five minute break before we bring him in 11 

or do you want to go straight in? 12 

 MS. EITZEN:  I don't.  Can we go off the record for just 13 

a second, though?  I want to confer with Mr. Fitzgerald. 14 

 JUDGE STECKLER:  Yes.  Off the record. 15 

 COURT REPORTER:  Off the record at 2:57. 16 

 (Off the record from 2:57 p.m. to 3:05 p.m.) 17 

 JUDGE STECKLER:  We'll go back on the record. 18 

 We need to let Mr. Page in from the waiting room. 19 

 Mr. Page, could you turn your camera on for us, please? 20 

 MS. EITZEN:  It says that he's still connecting to audio 21 

on my screen, so he may not be able to hear you yet. 22 

 JUDGE STECKLER:  Okay. 23 

 MR. FITZGERALD:  I will say that he seemed a bit 24 

concerned about the technology and I have not worked through 25 
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any of this with him, so this could be a challenge. 1 

 JUDGE STECKLER:  Is he still connecting? 2 

 MS. EITZEN:  Sometimes when it takes this long it's not 3 

a good sign, I think. 4 

 MR. FITZGERALD:  Mr. Barham, did you speak with him?  5 

 MR. BARHAM:  I did not.  I just could see that he was in 6 

the waiting room and he has identified himself as John Page. 7 

 MR. FITZGERALD:  Okay.  I can try to shoot him a text to 8 

see if I can say to connect to audio. 9 

 JUDGE STECKLER:  We can go off the record for a moment 10 

while we try to figure out the tech. 11 

(Off the record from 3:07 p.m. to 3:10 p.m.) 12 

 JUDGE STECKLER:  Back on the record, please. 13 

 General Counsel has called John Page as our next 14 

witness. 15 

 Mr. Page, could you please raise your right hand for me? 16 

  (Whereupon, 17 

JOHN PAGE  18 

was called as a witness by and on behalf of the General 19 

Counsel and, after having been duly sworn, was examined and 20 

testified as follows:) 21 

 JUDGE STECKLER:  Okay.  Please state your name and spell 22 

it for the record.  23 

 THE WITNESS:  John Page, J-o-h-n P-a-g-e. 24 

 JUDGE STECKLER:  Okay.  Mr. Page, is there anybody else 25 
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in the room with you right now? 1 

 THE WITNESS:  No, ma'am.  2 

 JUDGE STECKLER:  Are there any documents in front of 3 

you? 4 

 THE WITNESS:  No. 5 

 JUDGE STECKLER:  On occasion, as you've noticed during 6 

the break, the audio may have an opportunity to lag.  If 7 

someone objects, please hold off on answering the question so 8 

that the parties can argue it and I'll have a chance to rule 9 

on it.  Okay? 10 

(No response.) 11 

 JUDGE STECKLER:  Mr. Page? 12 

 THE WITNESS:  Yes.  Yes, okay. 13 

 JUDGE STECKLER:  Okay.  I just want to make sure we're 14 

still talking. 15 

 THE WITNESS:  Yep, yep. 16 

 JUDGE STECKLER:  Is something going on outside? 17 

 THE WITNESS:  No, no.  I was turning my phone off so it 18 

didn't ring or anything. 19 

 JUDGE STECKLER:  Okay, very good.   20 

 General Counsel, you may inquire.  21 

 MS. DUVALL:  Okay. 22 

DIRECT EXAMINATION 23 

Q. BY MS. DUVALL:  Good afternoon, Mr. Page.  My name is 24 

Barbara Duvall.  I am counsel for the National Labor 25 
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Relations Board, the NLRB.  I'm going to be asking you a 1 

bunch of questions.  If at any point you can't hear me or 2 

don't understand my question, you need me to rephrase or if 3 

he audio cuts out at some point, just let me know.   4 

 We do have a court reporter here taking everything down, 5 

so I'm going to try my best not to talk over you, and if you 6 

would do the same for me that would make it easier for him to 7 

get things down. 8 

 As I said, we have had a few technical difficulties.  So 9 

if for some reason the audio is cutting out definitely let us 10 

know.  And we will as well if we can't hear you. 11 

 So, I am just going to jump right into my questions.  12 

Are  you familiar with H&M International Transportation? 13 

A. Yes, ma'am. 14 

Q. Okay.  And how are you familiar with H&M? 15 

A. I was an employee of H&M for 22 years. 16 

Q. When did you first start working for H&M? 17 

A. In August of 2000, I believe. 18 

Q. And what location were you working at in August of 2000? 19 

A. I was working at the Global One facility in Chicago. 20 

Q. And how long did you work at that facility? 21 

A. The full time, full duration, 22 years.  22 

Q. 22 years, okay.  And so my understanding from your 23 

answer is that you no longer work for H&M; is that right? 24 

A. No, I don't.  No.  No, they closed that yard. 25 
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Q. And when did you stop working for H&M? 1 

A. That would have been last year in March -- or April, 2 

when the COVID started, COVID-19 started. 3 

Q. Okay.  And when you worked for H&M what was your job 4 

position? 5 

A. I was a spotter and crane operator. 6 

Q. Okay.  Are those two different jobs? 7 

A. Yes.  One is driving a truck; the other one is driving a 8 

crane or any other equipment in the yard. 9 

Q. Okay.  Which one is driving the truck? 10 

A. That is a spotter. 11 

Q. Does that go by any other names? 12 

A. Hustler.  We can say hustler or spotter, as far as I 13 

know that's all there is, or a trailer jockey.  I've heard 14 

that term used. 15 

Q. Are you familiar with Teamsters, the International 16 

Brotherhood of Teamsters Local Union 710? 17 

A. Yes, ma'am.  I'm a Teamster. 18 

Q. Okay.  And when did you become a Teamster? 19 

A. When I was employed in 2000. 20 

Q. Okay.  And were you a Teamster the entire time you 21 

worked for H&M? 22 

A. Yes.  Yes, ma'am. 23 

Q. Are you currently a Teamster? 24 

A. No, I have a withdrawal card.  Since I'm no longer 25 
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working with H&M I took out a withdrawal card. 1 

Q. And when you were a Teamster before you had a withdrawal 2 

card, what Local were you a member of? 3 

A. 710. 4 

Q. Were you a member of 710 the entire time you worked for 5 

H&M? 6 

A. No, I think I was in another local before.  I couldn't 7 

swear to it, but I believe I was in 705 and 710.  I was first 8 

in the 705 and then I switched over to 710. 9 

Q. Do you know when that switch happened? 10 

A. I'd have no idea.  It's been too many years.  I don't 11 

know. 12 

Q. Do you know why it happened? 13 

A. They just went with a different local, I believe. 14 

Q. Did you ever pay dues to Teamsters Local 710? 15 

A. Yes, ma'am, the whole time. 16 

Q. Do you recall what your dues were? 17 

A. I think it was $100 a month. 18 

Q. Okay.  After joining Teamsters Local 710 prior to ending 19 

your employment with H&M, was there ever a period where you 20 

stopped being a member or paused your membership in Teamsters 21 

710? 22 

A. No, ma'am.  You're not allowed to do that. 23 

Q. Okay.  While you were an employee of H&M, after you 24 

became a member of Teamsters 710 was there ever a point where 25 
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you paused paying dues, stopped paying dues for a period of 1 

time to Teamsters 710? 2 

A. No, ma'am, no. 3 

Q. And when you were a spotter and operator, did you hold 4 

those positions the entire time you worked for H&M? 5 

A. Yes, ma'am. 6 

Q. So were you ever involved in training anybody on behalf 7 

of H&M? 8 

A. Yes, very extensively.  I was one of their trainers.  9 

I've traveled extensively with the company to other 10 

facilities that we were opening up or other facilities that 11 

needed outside help. 12 

Q. Okay.  So when you were -- you were one of their 13 

trainers, did you ever train employees at the Global One 14 

yard? 15 

A. Yes. 16 

Q. What did your training involve?  What did you do when 17 

you were training employees? 18 

A. When they hired a new employee, whether they had 19 

experience, some experience or no experience, I usually 20 

got -- my boss would tell me, check the guy out, make sure he 21 

knows what he's doing.   22 

 If they were untrained, then I would train them from day 23 

one, from learning how to drive, learning how to spot, how to 24 

doing all the job safely, and I rode with them.  You know, it 25 
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was usually two to three to four week depending on how good 1 

they were, you know, up to a month or more, to get them in 2 

the shape to be able to do the job.   3 

 I trained in all aspects, cranes, spotters, ground work, 4 

anything they needed me to do, side loaders, forklifts, 5 

anything, ground work.  Like I said, I worked over 22 years, 6 

but I worked at other yards also, so I had a lot of 7 

experience in the job. 8 

Q. You said your boss told you to check the guy out.  Who 9 

was your boss who was telling you to do that? 10 

A. Oh, that could have been numerous bosses.  They're not 11 

even employed there anymore, you know, other than Jesse 12 

DeGroot, which was hire manager.  Just the general foreman at 13 

the yard.   14 

 You know, if they hired somebody they'd say, take this 15 

guy out and train him, see what he knows, let me know how he 16 

does.  That's all. 17 

Q. When you're training somebody for groundmen work, just 18 

because I've never worked in a yard -- actually most of us on 19 

this call have not -- if you can just kind of describe it, 20 

kind of break it down.  What would you show them how to do, 21 

what steps they had to take, how did the groundmen training 22 

go? 23 

A. Okay.  Well, the groundmen's job is to help direct the 24 

crane, unlock boxes because all the container boxes like you 25 
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see going down the roads and highways have locks on them.  1 

Unlock the boxes, let the crane pick the box up, you know, 2 

off the chassis that's sitting on the ground.  The groundman 3 

walks up onto the train and he puts four IBCs in each corner.  4 

There's an IBC in each corner.  It's called an interbox 5 

connector. 6 

 He puts the metal connector into the corner of the box 7 

on all four corners and then backs up to the other car, steps 8 

over to the other tub, which is part of the training, each 9 

one of the tubs, box gets loaded by the crane onto the IBCs 10 

and then when the crane lets go the groundman locks the box 11 

down on all four corners.  Climbs back down the train, does 12 

the same thing to the next box on the ground; unlocks it, 13 

climbs back up the train, let's the operator load it and 14 

locks it back down.  It's just locking and unlocking of 15 

boxes. 16 

Q. Okay.  And how long would it have taken you to do that? 17 

A. Groundwork is pretty quickly.  There are other facets 18 

through grounding with different kinds of boxes on trains.  19 

You have -- we have pedestal jacks on some cars that are flat 20 

cars and they have to learn how to jack those jacks up with a 21 

special tool, and there's different variations of cars for 22 

different loading aspects.   23 

 But generally in a container yard it's going to be just 24 

loading on top of each other, locking them down and walking 25 
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to the next box, climbing back up the train, doing the same 1 

thing over and over again. 2 

Q. Okay.  So would you say it takes less than a day to 3 

train somebody on ground work? 4 

A. Yeah, I could, I could.  Yeah, I'd still be with them to 5 

watch for safety aspects.  It's a very simple process and 6 

when they come across something that they don't know what 7 

they're doing then they would come and get me and say, hey, 8 

John, I don't know how to unlock this box, I don't know the 9 

way to do it, and I would train them.  But I would say a 10 

groundman can be trained in a couple of days safely, you 11 

know. 12 

Q. So then someone driving the hustler -- I always 13 

pronounce that wrong -- hustler trucks. 14 

A. Hustler, yes. 15 

Q. Can you describe that process, how you train somebody to 16 

do that? 17 

A. Okay.  In a hustler you're learning how to drive.  It's 18 

like driving almost a semi but smaller.  First I would take 19 

them with me and let them sit next to me and watch everything 20 

that I do, you know, how I operate the machine.  Get them 21 

used to the yard, driving around.  You know, because it's a 22 

lot of chaos in a rail yard, so it's kind of scary the first 23 

time.  It’s not like driving on a street.  There's no 24 

directions, you can go any direction you want, frontwards, 25 
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backwards, sideways, you can drive on the wrong side of the 1 

road, it doesn't matter.  So it's a different experience for 2 

them.  It can be very dangerous. 3 

 So I would drive them around with me for a day, getting 4 

them acclimated to where they're at in the yard, and then I 5 

would take them -- after I went through all that I'd let them 6 

drive around the truck by itself bobtailing, which means you 7 

don't have anything on your back.  Bobtailing is just driving 8 

the truck around without pulling anything, just driving. 9 

 I get them acclimated to doing that.  Then I get them 10 

acclimated to backing up.  Fifty percent of our driving is 11 

consistent with going backwards.  Okay.   12 

 So then I would hook up a chassis, which is not the box, 13 

it's just the frame that the box sits on.  It's 53 feet long 14 

and I put them in a spot where they were safe where there 15 

were no other drivers.  And I would put them along a yellow 16 

line on the road and tell them, you have to learn how to back 17 

this trailer up and keep the tires in the back on that yellow 18 

line.  If you cross the yellow line you start over.  You pull 19 

forward and you do it again, do it again, and do it again. 20 

 So once I get them -- I'd leave them alone and let them 21 

learn how to back up on their own.  Come back in an hour or 22 

so, just watching them, and then make them do something 23 

different.  Make them pull the chassis all the way through 24 

the yard, driving around where there's other people, you 25 
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know, carefully, so they get the experience. 1 

 There's a lot of different phases that I take steps 2 

training these, you know, guys how to drive.  And then at the 3 

end, say after three or four days of just pulling a chassis 4 

and practicing backing up, then I would put a container on 5 

the back, which makes it a whole different world because 6 

before they could look out the back window and see the back 7 

of their trailer.  So now you can't see anything, it's gone.  8 

You have to use your mirrors.  And I train them how to use 9 

their mirrors solely to drive with only mirrors.  Because you 10 

cannot function in a big rig by looking out the door, it 11 

won't work.  So then I would train them doing that. 12 

 So it takes a few weeks, especially for somebody that's 13 

never driven at all.  So those are the ones you really have 14 

to be careful with.  You know, you have to really hold their 15 

hand through the process and stay with them. 16 

 But anybody that's driven a truck before, like people 17 

who have driven on the street and stuff, they still need to 18 

be trained.  But you could probably let them go on their own 19 

within the first week.   20 

 Somebody that hasn't, somebody that hasn't driven could 21 

take three to four weeks of, you know, training. 22 

Q. Okay.  And training on a crane, can you describe that 23 

process? 24 

A. Same thing.  You take yourself and the trainee into the 25 
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crane, which is a small glass box.  You go through the while 1 

outside of the crane first, do all your checks, look at your 2 

wheels, look at your wheel guards.  There's guards on all the 3 

wheels in case anything was damaged previously to an 4 

inspection.  You look up high, you know, look for anything 5 

unusual.   6 

 Take and put them in the glass box in the crane with 7 

you, and then it has a lift that takes it up s8ix stories.  8 

Take them up into the lift, you bring it up, you give them 9 

the view of what it looks like.  And, you know, a lot of guys 10 

are usually scared the first time and you have to have a 11 

little strength for the height.  But, yeah, you just operate 12 

the crane, drive it back and forth, up and down the track 13 

with him riding in it, explaining to them that you don't 14 

really use your eyes, you have to look into monitors.  You 15 

have two cameras on both sides of you.  You follow crane 16 

lines and you stay in those lines.  You don't leave the 17 

lines.  If you leave the lines you can crash into something.   18 

 But that takes quite a bit longer, learning how to do 19 

cranes.  That's something that, you know, probably the 20 

minimum to let somebody go would be three weeks, you know, to 21 

let them run on their own in a crane, you know, so.  But it's 22 

just time, it takes time to do it. 23 

Q. Well, when you were training employees at the Global One 24 

yard, did you get to decide when they were done with their 25 
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training or was that decision made by your boss or someone 1 

else at the yard? 2 

A. Well, it was up to the trainer.  They would come to me 3 

on a daily basis and I'd fill out a report; how was he doing, 4 

did he pass this, did he pass that.  You know, there'd be a 5 

little report record, a little sheet that you fill out every 6 

day for your trainee.   7 

 You know, did he do this well, did he do his backing up, 8 

is he doing his parking, is he learning how to jack trailers 9 

in?  Like a jacking would be like a parallel park for a semi.  10 

You know, what did they learn that day, how did they do.  And 11 

they would have three boxes; unsatisfactory, satisfactory, 12 

passed, you know, is doing well.  That's the way we would do 13 

it. 14 

Q. You were filling out these reports then? 15 

A. Yes, I'd fill them out and give them to my boss. 16 

Q. Okay.  When you -- you said you also did travel 17 

assignments. 18 

A. Yes. 19 

Q. Okay.  What locations did you travel to for H&M? 20 

A. Oh, quite a bit.  Columbus, Ohio; Cleveland, Ohio; I 21 

worked at Long Beach, California, ICTF.  I've worked at the 22 

Virginia yard, I've worked at -- oh, all over, Pennsylvania, 23 

different railroads.  I've probably been about -- probably 24 

about 12 or 13 different places that I've worked in.  New 25 
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Jersey, Croxton, New York, Mexico, Texas, all over. 1 

Q. And were any of these yards that you just mentioned, 2 

occasions where you were setting up a yard? 3 

A. Yes. 4 

Q. Okay.  Which yards were you setting up? 5 

A. Okay.  Probably West Memphis, Arkansas, Long Beach, 6 

California.   7 

 Well, you mean from a brand new perspective, a brand new 8 

yard set up or set up after we went in, say like they lost 9 

their contract and we take over the yard? 10 

Q. Okay.  Well, let's start up with a brand new set up.  Is 11 

there any brand -- 12 

A. Okay, okay.  Yes.  West Memphis, Arkansas and Long Beach 13 

was probably only a few months or maybe a year old when I 14 

went in there.  So, yeah, not too many that were brand new 15 

opening of a yard itself, you know.  Except the one in West 16 

Memphis, Arkansas, they were new.  They had just laid the 17 

concrete, we opened it up. 18 

Q. Okay.  And what yards did you help set up after there 19 

was a loss of contract that H&M then took over? 20 

A. I can't really say.  I don't remember them all.  I think 21 

the Long Beach yard was the first big one and they were 22 

actually -- I think they were thrown out of the yard and they 23 

had to have other people come in just to keep the yard 24 

running, because the railroad don't stop, they have to keep 25 
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going.  You know, they don't just shut down a yard because 1 

they're having disputes. 2 

 So we had different people from different companies.  It 3 

wasn't only H&M.  There was also, you know, people from other 4 

companies in these yards they would send. 5 

 If they don't make their quota in the yard, say the 6 

railroad needs the yard running and the men fall down or they 7 

don't make their quota, they're not getting the trains out on 8 

time.  The railroad does have the right, they'll bring in 9 

anybody they want.  Like if you're not getting the work done 10 

we'll bring in other guys and it's going to be at your cost 11 

to pay these guys until we get back up and running properly.  12 

So there's different issues. 13 

 Then there's union issues.  You know, people want union 14 

or not union.  That's way above my pay grade.  I don't know 15 

anything about any of that stuff.  That's between the unions 16 

and the company.  Like I said, I'm a trainer.  That's as far 17 

s my authority goes, that's it, I just train people. 18 

Q. Okay.  So I want to take you back a little bit.  You 19 

said West Memphis was a brand new facility; is that right, 20 

with the concrete and everything? 21 

A. That was it. 22 

Q. Can you hear me? 23 

 MS. DUVALL:  Can anybody hear me? 24 

 THE WITNESS:  Oh, there you are.  Now I hear you. 25 
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Q. BY MS. DUVALL:  Yeah.  That's what I was talking about.  1 

Some technical glitches have been happening. 2 

 So West Memphis was a brand new facility, you said they 3 

poured the concrete and everything; is that right? 4 

A. Yeah, yeah.  It was pretty much, pretty much new when I 5 

went down there, yeah. 6 

Q. Okay.  So, do you recall when that was approximately 7 

when you went down there? 8 

A. I'm going to say around maybe 2003 maybe, possibly.  You 9 

know, I said it's been a long time. 10 

Q. Okay.  And so when you say brand new poured the 11 

concrete, does that mean when you got there the railroad 12 

hadn't even started running yet to that facility? 13 

A. I don't think they were.  Yeah, I don't think it was 14 

even up and going yet at that time.  I could be wrong, but it 15 

was pretty fresh, I know that.  It was a very big facility. 16 

Q. All right.  How long were you -- 17 

A. I knew it was like brand new when we got there.  It was 18 

brand new and there was nobody there. 19 

Q. Okay.  And how long were you at that facility? 20 

A. Probably a year on and off, training, getting it up and 21 

running. 22 

Q. Okay.  And you mentioned it's above your pay grade, but 23 

with the union/not union.  Do you know if that was a union 24 

facility? 25 
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A. I think it was not, no.  I think that it was a right to 1 

work state, there was no union there, as I can recall.  I 2 

don't think they had a union. 3 

Q. When you were at this West Memphis facility, did you 4 

continue to be a member of Teamsters Local 710? 5 

A. Yes. 6 

Q. Okay.  And you mentioned Long Beach, California, that it 7 

was a few months or maybe a year old when you got there. 8 

A. Yeah.  I could be wrong.  Like I said, these have been 9 

many years ago. 10 

Q. Okay.  Well, that was my next question. 11 

A. Oh, you know what, you know what?  No, that wasn't new, 12 

because there was another team of guys in there that actually 13 

got kicked out of that yard.  They got thrown out.  They 14 

didn't want their contract.  They wouldn't do the work.  15 

Trains were always late.  They said, you guys got to go, 16 

we're not renewing your contract.  That's right.  And we came 17 

back in to take over the yard, is what it was.  And there was 18 

a big -- it was a big battle there.  I remember that because 19 

there was a lot of problems because it was all -- it was over 20 

some union stuff, I guess.  They weren't very happy about us 21 

coming in there. 22 

 But like I said, the railroad has the right to can you.  23 

If you don't do the work they can get rid of you.  You know, 24 

and I think that's what happened there.  So we came in there, 25 
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we took over the yard.  It was a union yard, Long Beach, it 1 

was union, and I worked there for six years. 2 

Q. Okay.  So you were six years working at Long Beach? 3 

A. Uh-huh. 4 

Q. Did you continue to be a member of Teamsters Local 710 5 

while you were there? 6 

A. I think I was 705 there.  I believe that's where I got 7 

the 705 from.  I think I was at 705 in Long Beach.  Came to 8 

Chicago and I became 710 member here in Chicago.  I think 9 

that's how that went down, but I was always a Teamster.   10 

Q. Did you work at Long Beach before you worked at Global 11 

One? 12 

A. Yes.  No, no.  I was hired at Global One and then they 13 

shipped me right out of there.  They said, you want to go to 14 

Long Beach?  I said, yeah, I'll go there.  And, you know, 15 

they were very good to us.  They took very good care of us.  16 

You know, the H&M.  They helped with our facilities, where we 17 

lived, they took good care of us out there.  And I decided to 18 

stay, you know, when that ramp.  I said, yeah, I'll stay here 19 

in California.  So I stayed there for six years and then I 20 

turned around and came back to Chicago, and then I went back 21 

to work at Global One. 22 

Q. And when you said that you decided to stay.  So did you 23 

have to fill out any paperwork to change your work location 24 

for H&M? 25 
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A. Oh, I'm sure I did.  I'm sure, yeah, probably a whole, 1 

you know, resume, application, you know, drug testing, the 2 

whole thing.  I was in a new spot, you know. 3 

Q. And when you came back to --  4 

A. As far as the union goes, though, I don't know if -- 5 

that's why I'm thinking, Global One might have been 705 at 6 

the time, which carried over to 705 in Long Beach.  I could 7 

be mistaken on that, though.  But like I said, it's been so 8 

long, but I went from 705 to 710.  I'm pretty sure of that. 9 

Q. Okay.  And when you came back to Global One six years 10 

later, did you have to fill out more paperwork? 11 

A. Yeah.  I did just an application, as far as that goes, 12 

you know, for office work for HR/Personnel and everybody.  13 

Yeah, I filled out new paperwork when I went to Global One, 14 

which I was considered a new hire, too.   15 

 There was a lag in between the time I went from Long 16 

Beach to H&M, there was a little bit of a time there.  I 17 

can't remember how long.  But, yeah, I went back in and -- 18 

well, Ron Hornbaker (ph.), which was the terminal manager or 19 

regional manager, called me up.  He goes, you want to come to 20 

Global One?  I says, yeah, I'll go to Global One.  So I went 21 

over there and worked for him. 22 

 But, yeah, I filled out an application and went right to 23 

work.  Because I already worked for him before, you know, 24 

they knew my experience and everything.  They were like, no 25 
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worries, just go to work. 1 

Q. Okay.  You also mentioned working at a Columbus, Ohio.  2 

Do you know what type -- was that another helping them set up 3 

or like -- 4 

A. Yeah.  That was outside, that was an outside vendor that 5 

wasn't us, wasn't H&M.  They would call other yards, other 6 

companies and say, hey, can you give us four or five guys to 7 

come help us out here in Columbus.  So my company, you know, 8 

H&M say, hey John, you want to go to Columbus and help these 9 

guys out, keep this yard running?  I'm like, yeah, sure, no 10 

problem because it's usually a lot of overtime.  You get 11 

overtime, you know, you get a per diem for going out of town.  12 

They pay for your food and your hotel.  And I said, sure, 13 

yeah so a few of us would go there. 14 

 And that's what they would do.  They would send us to 15 

other yards if they could spare us.  You know, if our company 16 

could spare us to go to another yard and help somebody else 17 

out then they would, you know. 18 

Q. When you just a -- because you've mentioned per diem and 19 

overtime.  Did you get that per diem and overtime when you 20 

were at Long Beach for six years? 21 

A. Yes.  First.  Not for the whole six years, no. 22 

Q. Okay.  How long did you get it for? 23 

A. I'm going to -- let's see, maybe probably -- I'm gong to 24 

say maybe six months.  So I officially became an employee of 25 
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that yard because I was an outside employee working there, so 1 

I had that.  Then they said, well, you have to make a 2 

decision, do you want to stay there or do you want to go 3 

home?  So I decided to stay. 4 

 And I'd say about six months we were -- because it took 5 

a long time.  It's called a super ramp.  It's a very very big 6 

yard, you know, close to the port of LA.  So we had to train 7 

probably -- I'm going to say a couple of hundred people, you 8 

know, at that yard if not more.  So it took a long time to 9 

get everybody in, get it up and running, getting trained.  10 

Yeah, I'm going to say about six months. 11 

Q. So going back to Columbus, the start up there, where you 12 

were helping out another facility there, do you know if there 13 

was a union at that facility in Columbus? 14 

A. I have no idea.  I really don't remember.  I don't 15 

remember if they were union or not. 16 

Q. Did you have to join another union when you went to that 17 

facility? 18 

A. I'm sorry, I didn't hear that one. 19 

Q. Did you have to join another union when you went to that 20 

facility in Columbus? 21 

A. No, uh-uh.  Not that I'm aware of, no, no because, like 22 

I said, that above my pay grade.  Like I said, I'm brought in 23 

to go and train.  But, yes, I know what you're getting to. 24 

Q. Okay.  So now I'm going to ask about Cleveland, Ohio.  25 
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What were you doing for -- 1 

A. Same thing. 2 

Q. Another start up? 3 

A. Yeah, same thing.  I don't know if it was a start up or 4 

if it was a takeover.  What they call like other people 5 

coming to take over the yard because the other company may 6 

have lost their contract or didn't live up to their 7 

obligations in their contract. 8 

 So the railroad probably called us up, said we need guys 9 

here ASAP.  Can you spare a few guys to come up here, you 10 

know.  And we had one in Pennsylvania, the same thing.  And, 11 

yeah, there was no union stuff there.   12 

Q. No union stuff at Pennsylvania or Cleveland? 13 

A. Yeah, not that I can recall at all.  I don't remember 14 

anything about it.  We just went in and helped.  We just went 15 

in and helped and got out, that's all.  16 

Q. And I believe you mentioned Arkansas.  Was that the same 17 

facility as the West Memphis? 18 

A. West Memphis, Arkansas. 19 

Q. I just wanted to make sure. 20 

A. Yeah, that's the name of the town, it's West Memphis, 21 

Arkansas. 22 

Q. Okay. 23 

A. Right outside of Memphis, Tennessee. 24 

Q. And you mentioned New Jersey and Croxton.  Are you 25 
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talking about the same facility there as well? 1 

A. Yeah, that was our home office base, was in Croxton.  2 

They're still there.  Yeah, they're still in Croxton, H&M. 3 

Q. Okay.  And do you recall when you went into the Croxton 4 

facility? 5 

A. Yes.  Just went there -- it was an H&M yard.  It was one 6 

of our sister yards and they were having issues there, they 7 

were having problems.  They had too much work, so they flew 8 

us up there to help them out. 9 

Q. And do you recall when that was? 10 

A. What's that? 11 

Q. When it was that you did that? 12 

A. I was just there probably two years ago.  I was just 13 

there. 14 

Q. And how long were you there? 15 

A. Probably a month or two, month-and-a-half, something 16 

like that. 17 

Q. Okay.  Do you know if there's a union at the Croxton? 18 

A. Oh yeah, absolutely.  That's our headquarters.  Yes. 19 

Q. Okay.  What union is at the Croxton location? 20 

A. I would say Teamsters.  I don't know what local. 21 

Q. Okay.  Did you have to change locals? 22 

A. Did I have to change locals?  No.  I was just there on a 23 

temporary assignment, you know.  Same company, same 24 

everything, I just went to a different yard, but I couldn't 25 
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answer for sure what their local was, if they were 710 or 1 

705, but they were definitely Teamster.  All our yards were 2 

Teamsters as far as I know.  The ones that can have a union, 3 

you know. 4 

Q. So all the yards that you are familiar -- H&M yards that 5 

you're familiar with, if there's a union it's a Teamsters 6 

union? 7 

A. I believe so, yeah, I believe so. 8 

Q. Okay.  Did you mention a New Mexico yard as well? 9 

A. No, Nuevo Laredo, Laredo, Texas, on the border of 10 

Mexico.  Yeah, we called that our Mexico yard. 11 

Q. Okay. 12 

A. I worked there.  We took over that yard -- what year was 13 

that.  It was like 2008, '10 maybe.  I don't know for sure.  14 

I've been to so many it's hard to remember which ones I was 15 

at what time. 16 

Q. And were you there at the beginning when it was first 17 

taken over? 18 

A. No, ma'am, that was -- oh, I was there when we went to 19 

take over the yard?  Yes, I was there from the beginning 20 

until the time -- until the time we got the people trained 21 

and left. 22 

Q. And how long were you at that Texas yard? 23 

A. I'm going to say two months. 24 

Q. Do you know if there was a union at that Texas yard? 25 
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A. I don't remember.  No, I don't.  I don't remember if 1 

they had any union in that yard or not.  It was a small 2 

facility.  I don't think so.  I don't think they were union.  3 

And you can't quote me on that.  I don't remember. 4 

 It's not something we generally ask people, you know, 5 

are you union or are you not union?  You know, because we're 6 

just there on a temporary basis anyway, you know. 7 

Q. When you've been to these facilities on a temporary 8 

basis, have you been asked to join another union at any of 9 

these facilities? 10 

A. I think I did once.  One time they came in, the union 11 

guy came in and said, well, you got to be union.  I said, 12 

well, I'm already union.  He's like, yeah, we got to fill 13 

this out for the record.  So he gave you a three-part copy, 14 

union application sheet, and they're like, yeah, just fill it 15 

out, it's just for our records, so we'd fill it out, give it 16 

to the guy and go to work.  That's all we were aware of.  We 17 

didn't know anything else about it. 18 

Q. What yard was that?  Do you recall that happening at? 19 

A. I have no idea, I don't remember.  But I do recall it 20 

happening before, you know, signing up for a union.  I'm 21 

like, but I'm already in the union.  You know, they would 22 

just say, well, it's just for our records.  And I'm like, 23 

okay, whatever.  I don't want to get a double bill, you know, 24 

or something. 25 
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Q. Did that just happen to you once, that you recall? 1 

A. As far as I know, yeah.  As far as I know.  Once, maybe 2 

twice.  It did happen at the Virginia yard.  The union rep 3 

came in and asked us to fill out these papers.  What it looks 4 

like to me is a regular union application slip.  And I'm 5 

like, well, I'm already in -- I'm in the union, so what's 6 

this all about.  Filled out the paperwork, gave it to the 7 

guy, went about training people.  That's the end of it as far 8 

as me, as far as I know. 9 

Q. Okay.  You said it happened to you at the Virginia yard. 10 

A. Uh-huh. 11 

Q. But you said it might have happened to you once or 12 

twice. 13 

A. Right. 14 

Q. Is that a yard where it stands out in your mind 15 

happening to you? 16 

A. I can't remember.  I really can't.  I don't want to 17 

stretch it and guess.  But I remember it happening somewhere, 18 

somewhere else before we filled out paperwork, you know, to 19 

work in the yard.  But what yard it was, I couldn't say.  I 20 

really don't remember.  Like I said, I've been to 13, 14 21 

different yards and maybe more, you know. 22 

 But it's not something that really stands out, you know, 23 

as far as -- it didn't happen a lot or something like that.  24 

I guess once, twice, that's about all I can recall that 25 
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happening.  It was confusing to me because I was in the 1 

union. 2 

Q. With these other yards, though because you mentioned 3 

that you didn't want to get a double bill. 4 

A. Right, right. 5 

Q. Did that ever happen to you?  Did you get doubly 6 

billed -- 7 

A. No. 8 

Q. -- charged dues by two unions? 9 

A. No, no, did not.  No, nothing like that came up. 10 

Q. Okay.  So we were talking about the Virginia yard and I 11 

know I called it the Virginia yard too.  Are you talking 12 

about the yard down at Norfolk, Virginia? 13 

A. Yes, ma'am. 14 

Q. Okay.  So do you recall when you went down to the 15 

Norfolk, Virginia facility? 16 

A. That was the last one I was at.  So that was -- what's 17 

this, I'm going to say '18, '19?  2018 or '19 I believe, that 18 

one. 19 

Q. And how did you hear about that travel assignment?  Who 20 

told you about it? 21 

A. One of my bosses asked me, as they do.  They just call 22 

me; oh hey, you want to go to Virginia?  I need five guys to 23 

go to Virginia.  They are having issues up there with their 24 

union or something going on in that yard, and I was like, 25 
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yeah, I'll go. 1 

 Like I said, it's none of my business how they -- who 2 

does what.  They just tell me to go there, I go to work, I 3 

get paid. 4 

Q. Do you recall which one of your bosses asked you to go? 5 

A. Could have been Andrew Haehnlein or Jesse DeGroot, one 6 

of the two.  I don't know who exactly questioned me and asked 7 

me if I wanted to go. 8 

Q. Okay.  And who is Andrew DeGroot? 9 

A. He's a foreman, slash, assistant terminal manager, I 10 

believe.  I think now he's the terminal manager at Landers in 11 

Chicago.  I believe he's the assistant terminal manager.  12 

Yeah, he was a foreman. 13 

 You know, and the word would get out, anybody want to 14 

go, you know.  I mean it could be over our radios, it could 15 

be a text to us.  I've gotten text the night before and said, 16 

we need you to get on an airplane and go to New York 17 

tomorrow.  You know, like, okay, I'm gone.  You know, like 18 

what's going on?  Well, we got work out there.  We'll have 19 

somebody pick you up, take you to the yard and go to work.  20 

It was that quick and simple.  You know, wasn't anything long 21 

or drawn out. 22 

Q. Okay.  And you mentioned that either Andrew or 23 

DeGroot -- 24 

A. Yes, ma'am. 25 
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Q. -- whoever, told you about it, told you that they were 1 

having problems with their union down at Norfolk.  Can you 2 

just describe like what you were told? 3 

A. Right.  Only thing I can recall about that yard is just 4 

a rail -- I don't know if it was the railroad or something, 5 

they were trying to bring in maybe Longshoreman unions or 6 

something like that.  And the yard was like -- I guess the 7 

railroad was getting rid of them.  Whoever they were working 8 

for before wanted to get rid of them because of maybe they 9 

were trying to bring in a different union or something like 10 

that.   11 

 Like I said, I don't know.  It's just something I recall 12 

they were having problems with it.  But anyway, the guys lost 13 

their job there, they brought us in.  They lost their jobs 14 

there and then they called us and said, hey, we got -- you 15 

know, these guys are getting tossed out of the yard, I guess, 16 

they need help up there right away.   17 

 We got on a plane, came up there and took care of it.  18 

And I guess our company took over the yard.  You know, we got 19 

the contract because I guess they lost their contract.  The 20 

elder gentleman that worked in the yard lost their contract.  21 

They weren’t making their quotas or getting their trains out 22 

on time and they wanted to bring in -- they had a dispute 23 

about unions, I guess, they were fighting out it.  But they 24 

wanted a union.  I don't think the yard had a union in it.   25 
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 And that's about all I know about it.  I mean, I could 1 

be wrong.  I could be telling you the wrong stuff, but I 2 

think that's the logistics of it. 3 

Q. And were you told by Andrew, the foreman Andrew or 4 

Mr. DeGroot, that you were going to have to help bring in 5 

Teamsters to the Norfolk yard? 6 

A. No.  No, no.  That never came across.  None of the union 7 

aspect came across to me about anything.  Just one day -- I 8 

mean we were working and, you know, rumors go around.  Like I 9 

said, all I knew, probably rumors, that they wanted to have 10 

Longshoremen come in there and like Longshoremen are never 11 

going to go in this yard, they're not going to come here, 12 

they're not going to work here.  I already know that.  I mean 13 

I've been through that before. 14 

 You know, the railroad's not going to keep up a yard 15 

with seven men and bring in a gigantic union, you know, bring 16 

in all that kind of stuff.   17 

 But that was just what we talked about, you know, the 18 

other drivers and stuff.  What actually they were fighting 19 

about, I really don’t know.  Like I said, that's above my pay 20 

grade.  I don't get involved in it.  I just train men, get 21 

them to do their job safely and leave. 22 

 And they came in -- I'm sorry, I don't mean to talk over 23 

you.  But the only thing I was involved in with the union was 24 

they brought -- someone came in with the union, a union 25 
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representative was a Teamster, asked the guys from Chicago to 1 

fill out these papers, we filled out the papers.  And we're 2 

like, well, we're already union members but they said they 3 

needed this for their references that we're working in the 4 

yard.  We said, okay.  We signed the stuff and I said, well, 5 

I hope I don't get double charged at the end of the month, 6 

you know, like I'm working in two unions or something.  And 7 

he's like, no, everything's fine.  And that was it.  We went 8 

to work. 9 

 JUDGE STECKLER:  Mr. Page, I have a couple of questions. 10 

 THE WITNESS:  Yes, ma'am, yes, ma'am. 11 

 JUDGE STECKLER:  I'm sorry.  I keep on interrupting 12 

General Counsel throughout the day. 13 

 MS. DUVALL:  Not a problem. 14 

 JUDGE STECKLER:  And Mr. Fitzgerald and Mr. Esders.   15 

 Were all the Chicago guys staying at the same hotel? 16 

 THE WITNESS:  Yeah, I believe so.  We may have moved 17 

once because sometimes we do that, we'll move the hotel to a 18 

different hotel, but as far as I know, yeah. 19 

 JUDGE STECKLER:  Okay.  When you flew in, did you rent a 20 

car or anything like that? 21 

 THE WITNESS:  Oh yeah.  No -- oops, what happened here.   22 

You still there? 23 

 JUDGE STECKLER:  I hear you but I don't see you. 24 

 MS. DUVALL:  You may have clicked the video off at the 25 
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bottom of your screen.  You should see something that says, 1 

start video. 2 

 THE WITNESS:  Oh no, I'm so sorry.  There we go.  Sorry 3 

about that. 4 

 Yes, I did rent a car. 5 

 JUDGE STECKLER:  What did you do the first day you were 6 

there in Virginia? 7 

 THE WITNESS:  We got to the hotel room because I 8 

probably got in in the evening, so I wasn't even, you know, 9 

about to go to the yard then.  Then went to the yard the next 10 

day.   11 

 I pick up my car at the airport, go to the hotel, spend 12 

the night.  Next morning, 5:00 a.m. go to the yard, find out 13 

what's going on. 14 

 JUDGE STECKLER:  Okay.  At what point were you told to 15 

sign a union card? 16 

 THE WITNESS:  This was probably maybe a week into 17 

working there.  Wasn't the first day. 18 

 JUDGE STECKLER:  Okay.  Were there any of the bosses 19 

with you there when this happened? 20 

 THE WITNESS:  The owner of the company was there. 21 

 JUDGE STECKLER:  And who's that? 22 

 THE WITNESS:  There'd be Chuck Connors. 23 

 JUDGE STECKLER:  Okay.  Was he with the union guys or 24 

was he away -- 25 



1404 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 THE WITNESS:  The union.  Chuck Connors flew in, came in 1 

one night before.  We probably -- I don't know, we may have 2 

went out to dinner or something like that.  And then the next 3 

day we were out working and then they called us into the 4 

office and they said, this is union rep so-and-so -- I don't 5 

remember his name, he's just a union guy.  He brought in his 6 

little booklet with his papers and said, you know, we all 7 

have to fill one of these out, all of the employees, us 8 

included, plus the new employees that we were training. 9 

 JUDGE STECKLER:  Okay. 10 

 THE WITNESS:  Everybody filled out their paper.  Gave it 11 

back to the union rep.  That was it and we went back to work. 12 

 JUDGE STECKLER:  So who told you you had to fill that 13 

out? 14 

 THE WITNESS:  He did, the union representative. 15 

 JUDGE STECKLER:  Okay.  Was Mr. Connors in the room with 16 

you? 17 

 THE WITNESS:  I believe so. 18 

 JUDGE STECKLER:  Did he say anything about the fact that 19 

you had to fill out union papers? 20 

 THE WITNESS:  Not to me he didn't, no, no. 21 

 JUDGE STECKLER:  Was Mr. DeGroot around anywhere? 22 

 THE WITNESS:  Well, he wasn't there for that.  I'm 23 

pretty sure he was in Virginia, but I don't think he was 24 

there at that time. 25 
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 JUDGE STECKLER:  Okay.  And did anybody else ask 1 

questions? 2 

 THE WITNESS:  No.  No, not really, no. 3 

 JUDGE STECKLER:  And did you know the other guys from 4 

Chicago that came down with you? 5 

 THE WITNESS:  Yes, yes.  We were a team. 6 

 JUDGE STECKLER:  Who was it? 7 

 THE WITNESS:  We had Steve Frayne, Pete Distel, myself.  8 

Who else was there?  There was two more guys, one I don't 9 

remember his name.  That's all I can remember at the moment.  10 

I can remember us three because we usually traveled together.  11 

I don't know all the guys, but. 12 

 JUDGE STECKLER:  Okay.  I'm gong to turn things back 13 

over to Ms. Duvall.  Thank you. 14 

 THE WITNESS:  Yes, ma'am.  Thank you. 15 

Q. BY MS. DUVALL:  You said you were at the facility when 16 

you signed the card? 17 

A. Yes, ma'am, I believe so.  I think we did it in the 18 

lunch room and a break room, yeah.  We did it in the break 19 

room. 20 

Q. The hotel you were staying at, did that include 21 

breakfast? 22 

A. Yeah, I'm sure it did.  I'm sure they had a continental 23 

breakfast or something. 24 

Q. Did you ever meet with the union, any union reps at the 25 
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hotel? 1 

A. I don't remember.  I really don't recall. 2 

Q. Do you know if you met with the union reps more than 3 

once? 4 

A. Well, you know what, I think we did meet.  I think we 5 

did meet at the hotel once.  Like I think we may have met 6 

them once.  We didn't do anything.  I think they just came in 7 

because they were staying there, I believe. 8 

 But I remember signing my material at work.  That's all 9 

I remember about that, you know.  Where those gentlemen 10 

stayed, I don't know, I could have run into them once before.  11 

You know, now that you mention, you know, maybe they were at 12 

the hotel.  Maybe they were staying there, I don't know.  13 

Maybe we met them at the continental breakfast downstairs for 14 

something.  But I filled out my paperwork at work, not, you 15 

know, nothing -- we didn't do any business at the hotel as 16 

far as I can remember. 17 

Q. Okay.  Do you know where Mr. Connors was staying?  Was 18 

he staying at the same hotel as you? 19 

A. I don't know.  I have no idea.  Sometimes he does, most 20 

of the time he doesn't. 21 

Q. What about Mr. DeGroot?  I know you said he was 22 

somewhere in Virginia while you were down there. 23 

A. Oh, yeah, yeah.  No, I meant that day somewhere.  He 24 

wasn't at work that day, you know, when we filled out the 25 
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paperwork.  He wasn't in the room.  He could have been in the 1 

yard, he could have been at the hotel, I don't know, but he 2 

was definitely there. 3 

 Mr. Connors a lot of times will stay at a different 4 

hotel than we do.  You know, of course he's the owner of the 5 

company.  He may have stayed at the Crown Plaza downtown.  We 6 

don't know, we stay in more affordable accommodations.  I 7 

don't know where he stayed. 8 

Q. Did Mr. DeGroot stay at the same hotel as you, though? 9 

A. I believe so.  Yeah, I think he did.  I think he was in 10 

the same hotel. 11 

Q. Okay.  You said union reps came.  There was another 12 

occasion that they came to the hotel; is that right? 13 

A. Possibly, yeah.  I seem to remember them being -- like 14 

you said, I didn't meet them in my room or they didn't have a 15 

conference room or anything like that.  I might have ran into 16 

them downstairs in the breakfast area or something like that. 17 

 But like I said, it's been four years, three, four years 18 

ago, I don't remember exactly what went down every day. 19 

Q. Was Mr. DeGroot or Mr. Connors around when you met the 20 

union reps at the hotel, or do you recall at all? 21 

A. No.  No.  Any time anyone was together with the union 22 

rep was Connors and two union representatives and the 23 

employees.  Connors was at the facility that day, I remember 24 

that. 25 
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Q. And do you recall who the union representatives names 1 

were? 2 

A. I have no idea.  Really, I don't.  There's no way I 3 

would know that. 4 

Q. Do you recall what union they were from? 5 

A. Pretty sure they were Teamsters, they were a Teamster. 6 

Q. Do you know what local they were from? 7 

A. No.  No, I don't remember.  I don't remember at all. 8 

Q. I'm going to show you a document on the screen.  And for 9 

reference this is going to be General Counsel's Exhibit 25, 10 

GC page 150. 11 

 So I'm just going to show it to you.  This document's 12 

already in evidence.  So you probably will no longer see me, 13 

you'll probably just see a document on the screen. 14 

A. Yeah, I see it. 15 

Q. And I am going to zoom in a bit because I really only 16 

need to show you half of the document.  Can you see at the 17 

top where it says, application and notice for membership? 18 

A. Yes, I see the whole things, yes, very clearly. 19 

Q. All right.  Let me know if at any point you need me to 20 

zoom in or out at all. 21 

A. Okay. 22 

Q. Is this your handwriting on the document? 23 

A. Yes, that's me.  Yeah. 24 

Q. And is that your signature on the document? 25 
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A. Yes.  Yes, ma'am. 1 

Q. Is that the day you signed the document? 2 

A. I'm assuming so.  It says 1-17-19.  I was close, I 3 

thought it was '19. 4 

Q. Okay.  Do you know whether or not you were definitely in 5 

Virginia at the time you signed this document? 6 

A. Yes. 7 

Q. Okay.  And is all that handwriting yours or did someone 8 

else -- 9 

A. No, that's all me.  That's all me. 10 

Q. Okay.  Now, I'm going to scroll down to the bottom of 11 

the document.  See where it says, check off authorization and 12 

assignment? 13 

A. Yes. 14 

Q. And that's not filled out.  Do you know why you didn't 15 

fill that out? 16 

A. I have no idea.  I really don't know. 17 

Q. What did you do with this document after you signed it? 18 

A. I have no idea.  I would have probably put it in my 19 

luggage or thrown it away.  Like I said, I talked to the 20 

guys, you know.  All I wanted to know is, does this affect my 21 

union status at home, does it change anything?  He said, no, 22 

it's just for records.  That's what they told us, records.   23 

 Maybe that's why I didn't sign it at the bottom, 24 

because -- I don't know.  I don't know. 25 
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Q. I'm going to stop sharing. 1 

A. Okay. 2 

Q. You should probably see me again. 3 

A. I see you. 4 

Q. Okay.  One of the things you mentioned before is you'd 5 

been through the Longshoremen trying to be brought in before.  6 

When was that, where you had been through the Longshoremen 7 

being trying to be brought in before? 8 

A. Back in 19 -- that'd be about 2000.  I think it was like 9 

2000 or something like that when I went in there. 10 

Q. And what facility -- 11 

A. Wait, no, I'm sorry.  No, no, no, I'm sorry.  The whole 12 

time -- scratch that, that's totally wrong. 13 

 I'm going to say '91 to '96.  There we go.  I'm sorry, I 14 

was thinking of something else.  Yeah, '91 to '96 because I 15 

worked there for almost six years in Long Beach. 16 

Q. Okay.  So it was the Long Beach facility that the 17 

Longshoremen? 18 

A. Yeah, Long Beach.  ICTF is the name of the yard. 19 

Q. And at this ICTF yard, were you working there at the 20 

time the Longshoremen tried to be brought in? 21 

A. We went in when they had a dispute about the 22 

Longshoremen.  They wanted the Longshoremen in there.  The 23 

Longshoremen said, we don't want no part of that, you know 24 

and -- well, I think they were a separate entity union with 25 
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the Longshoremen, I believe they were a separate entity in 1 

the yard and they wanted to go on strike, and they have a no 2 

strike clause.  If you go on strike you void everything, you 3 

can't strike. 4 

 So I think they had a no strike clause.  And then they 5 

wanted the Longshoremen from the ports of Long Beach to back 6 

them at the rail yard, at the rail facility, and the 7 

Longshoremen said absolutely not.  We're not getting involved 8 

in that dispute, we don't want no part of that.  We're not a 9 

railroad.  We run ports, we don't run rails. 10 

 So they had a big fight over that, which -- and the Long 11 

Beach yard is a yard that absolutely cannot be shut down.  12 

That's our west coast freight that services the whole United 13 

States.  So they called guys in from all over the country, 14 

from all different yards.  And then they put the yard up for 15 

bid. 16 

 H&M won the bid in the yard and we took the yard over.  17 

And there was a lot of dispute over it.  A lot of -- you 18 

know, violent happenings.  You know, the guys that worked 19 

there before were chasing us down and threatening us and 20 

this, that.  It was a mess. 21 

 But we made it through it, took over the yard and ran 22 

that yard for like six years, I guess.  And then we got out 23 

of the Long Beach yard, you know, because yards come and go.  24 

You know, because it's all subcontracted work. 25 
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Q. So when you returned to the Global One yard, was it 1 

because H&M had lost the Long Beach yard? 2 

A. No, I left before that.  I left on my own before that.  3 

I wanted to come back to Chicago.  The area of LA where I was 4 

living was just way too expensive, unaffordable, you know, 5 

for the future, didn't look good.  Making 70,000 a year and 6 

can't afford to live there.  So I decided to relocate back to 7 

Chicago and I called the Chicago people and told them I'm 8 

leaving, I'm out of here.   9 

 And I was off for break a little bit, a couple of 10 

months.  And one of the bosses at the Global One yard said, 11 

hey, we need help, you want to come to work?  I'm like, sure.  12 

So I went to work for them over there.  And I started out 13 

new, all new seniority, I started from the bottom, day one.  14 

I didn't carry any of my seniority from LA to here, so I was 15 

a new employee.  So I went in there, I put in my 90 days, I 16 

got into the union and I got hired as a full time employee 17 

after, you know, after my 90 days, which was 2001.  18 

Q. Now, you mentioned that there was some sort of 19 

independent union at the Long Beach yard before you got 20 

there.  So just to confirm, they weren't actually 21 

Longshoremen at the -- 22 

A. Yeah.  They were like an entity of them, a separate 23 

entity of the Longshoremen. 24 

 MR. ESDERS:   I'm just going to make an objection right 25 
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now. 1 

 THE WITNESS:  Okay. 2 

 MR. ESDERS:   Judge Steckler, the basis for my objection 3 

is relevance.  The International Longshoreman's Association 4 

or the ILA does not have any affiliates on the west coast, so 5 

it would be the ILWU.  It's an entirely separate 6 

international organization.  So I think this is getting to 7 

the irrelevant area. 8 

 JUDGE STECKLER:  Ms. Duvall, do you -- 9 

 MS. DUVALL:  I don't have a problem moving on.  I can 10 

rephrase my question.  I do think that the subject of what 11 

was happening in his experience of what he's been asked to do 12 

with unions and when he works at other yards, is absolutely 13 

relevant to this particular case and history here, but I'm 14 

happy to rephrase and to clarify what we were talking about 15 

in Long Beach. 16 

 MR. ESDERS:  Based on that I will withdraw the 17 

objection. 18 

 JUDGE STECKLER:  Okay.  Ms. Duvall, you may continue but 19 

try to keep things narrow. 20 

Q. BY MS. DUVALL:  So Mr. Page, I just have a couple more 21 

follow ups there.  22 

 With respect to the Long Beach yard, how far away from 23 

the ports was that yard? 24 

A. Well, I'm going to say about three miles. 25 
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Q. Three miles? 1 

A. They had a special highway built, actually, that goes 2 

from our yard to the port.  That was just for trucking 3 

transport only.  So I'm going to say three, four miles.  We 4 

were real close to the port. 5 

Q. And when you were at that yard, you were a Teamster; is 6 

that right? 7 

A. Yes. 8 

Q. All right.  So -- one second.  Okay.  So when you were 9 

at the Norfolk yard, what type of work did you perform, 10 

Norfolk, Virginia yard? 11 

A. All duties that they needed to get the trains out on 12 

time, plus training the men, you know, the new guys that were 13 

hired, the new guys. 14 

Q. Were you involved in the hiring process at the Norfolk 15 

yard at all? 16 

A. No, ma'am.  No. 17 

Q. Okay.  And I know we talked about your training, the 18 

training you performed for H&M at the Global One yard.  Were 19 

you performing similar training at the Norfolk yard? 20 

A. Yes. 21 

Q. Okay.  Just so that I'm clear, that means training on 22 

groundwork, cranes and hustlers? 23 

A. All jobs concerning Intermodal, anything to do with 24 

Intermodal. 25 
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Q. Okay.  And when you came to the Norfolk yard, how long 1 

did you expect to stay at that yard? 2 

A. A month. 3 

Q. Okay.  And had you conveyed how long you expected to 4 

stay to whoever had asked you to go or did they convey that 5 

to you how long they expected you to stay?  6 

A. Yes, yes.  They said expect two to four weeks because we 7 

were doing the total training from the ground up.  It wasn't 8 

to just only open the yard but it was to train people that 9 

they were hiring.  They were hiring some new guys. 10 

Q. Okay. 11 

A. And it was based on the amount of people.  I think there 12 

was only six guys that worked there, six or eight guys that 13 

worked there.  So, you know, I was like, this will be a quick 14 

job, this shouldn't take very long to get her up and going, 15 

you know. 16 

Q. And did it take longer than expected, shorter than 17 

expected? 18 

A. I think I was there maybe a month-and-a-half, maybe, at 19 

the most.  I would probably be one of the last guys to leave. 20 

Q. And why were you one of the last guys to leave? 21 

A. Because when the new employees are picking the job up 22 

and learning how to do it, you know, we can phase out other 23 

guys that were there that wanted to go home.  You know, the 24 

other guys we'd say, okay, you can go home.  I can handle 25 
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what's going on here. 1 

 If it looked like there was some guys that still needed 2 

a little bit more training, then one of us would stay a 3 

little bit longer and to make sure everything was okay, and 4 

we'd slowly phase out.  Like if we had eight guys there, one 5 

week we'd send one of our men home, maybe the next week we'd 6 

send another man home.  The next week after that we might 7 

send two men home. 8 

 You know, it's just on the basis of what the men are 9 

learning in the yard that are going to stay there. 10 

Q. And you say you trained six or eight guys? 11 

A. Yes. 12 

Q. Did you train all six or eight guys in every aspect of 13 

the yard or were they trained on different things? 14 

A. No.  Some gentlemen, specifically at that yard I think 15 

there was one or two guys that had previous experience in 16 

another yard.  I can't remember who it was, but I'm pretty 17 

sure there was one or two guys that had side loader 18 

experience, which is the big side loader machine, which is a 19 

crane but it's a different type of crane, it actually loads 20 

the train. 21 

 So I think there was maybe one or two -- maybe just one 22 

guy that had prior experience, but it had been years ago.  23 

But they all have to be rechecked out and retrained and make 24 

sure that they know what they're doing.  We don't just take 25 
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somebody's word for it and say, yeah, I can drive that 1 

machine.  And then they cause, you know, a million dollars 2 

worth of damage. 3 

 But we check everybody out and train everybody, unless 4 

we know for sure that the guy has been from another yard.  5 

And we can tell within 20 minutes if they know what they're 6 

doing. 7 

Q. Okay.  And were there any of the guys you felt within 20 8 

minutes they knew what they were doing at the Norfolk 9 

facility? 10 

A. Yeah, yeah.  There was one guy that was there, actually 11 

worked at that yard before, years ago, years ago.  He was an 12 

older gentleman, and he actually worked there a long time 13 

ago. 14 

 So when people tell me that that means, okay, you're 15 

getting retrained by me before I let you go anywhere.  You 16 

can say you have experience but I got to okay it, sort of, so 17 

I can tell the boss, yeah, he knows what he's doing, I think 18 

he'll be fine.  Some people will tell you they know what 19 

they're doing and then smash into a tree.  It just happens in 20 

the business. 21 

Q. Do you recall what that guy's name was? 22 

A. I really don't know.  I couldn't tell you.  I just know 23 

he was the oldest gentleman in the group.  And like I said, 24 

there was only like six guys, five or six new guys. 25 
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Q. Okay. 1 

A. I mean, if you had a name I could tell you yes or no.   2 

Q. Did any of the guys go by nicknames at the Norfolk yard? 3 

A. Yes.  I have one, Bam Bam. 4 

Q. Bam Bam.  Okay.  Was that the older guy or was that 5 

someone else? 6 

A. That was a younger guy.  That's the only one I can 7 

remember. 8 

Q. Okay.  Were you the one that was primarily performing 9 

the training at the Norfolk yard? 10 

A. No.  Any of us that went there do the training; me, 11 

Mr. Distel, Steve Frayne and the other guy.  There was two 12 

other guys there.  I just don't remember. 13 

 But, yeah, everybody there has a part in training and 14 

running the ramp, keeping it going.  You know, actually 15 

getting the work done plus training the gentlemen as we're 16 

working.  You know, you're doing two jobs at one time.  17 

You're running the yard and training people, you know, 18 

simultaneously. 19 

Q. Were you, just like you described it at the Global One 20 

yard, you would fill out training reports essentially? 21 

A. Yeah. 22 

Q. At Norfolk as well? 23 

A. I don't think so.  Not that I can recall.  I could be 24 

wrong, but I don't remember doing it then.  I think that was 25 
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kind of a fairly new thing that they were doing.  But when I 1 

was training, like new hires at Global One -- because in the 2 

past three or four years, I haven't been there in a year.  3 

But right before I had left there, where they, you know, laid 4 

me off, they had some new gentlemen working there and I think 5 

that was a new procedure, where they wanted to do the check 6 

offs.  I had to check off what they were accomplishing, how 7 

well they were doing it.  So I don't think we had that in 8 

Virginia, in Norfolk.  I don't remember it. 9 

 You know what?  You know what?  Yeah.  We did do that.  10 

I think we did do that there, now I'm thinking about it 11 

because I would bring the reports home to the hotel.  So we 12 

may have done that there. 13 

Q. And if you brought the reports back to the hotel, did 14 

you ultimately give them to someone else once you filled them 15 

out? 16 

A. Yes.  Oh yeah.  I would hand them into the office, to 17 

the boss.  That was a daily sheet thing we had to do. 18 

Q. Do you know who the boss was at that yard while you were 19 

down there? 20 

A. It would have probably been Jesse, Jesse DeGroot. 21 

Q. Jesse? 22 

A. Yeah. 23 

Q. Okay. 24 

A. If we did that there.  Like I said, I know we were doing 25 



1420 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

it, but I know we were doing it at Global One for sure, we 1 

were doing it there.  If we did it at Virginia or not, I 2 

don't remember, but I recall -- seems like I had to bring 3 

something, I was taking it to my hotel and filling them out, 4 

you know, what I did for the day.  And then possibly handing 5 

it in the next day, that would have been the only yard we did 6 

that at, if we did it. 7 

Q. Okay.  Did you report to Jesse DeGroot the entire time 8 

you were down in the Norfolk yard? 9 

A. Yes, ma'am. 10 

Q. Do you recall any local managers at the Norfolk yard? 11 

A. Yes.  As far as their names go, I mean I know you 12 

probably have them.  There were two African-American 13 

gentlemen that were there.  That was their yard.  I think 14 

they were there previously with the last employer, two of 15 

them were still there. 16 

 They were office people, I believe, and I believe it was 17 

non-union anyway, so.  But they kept on two gentlemen that 18 

were there.  And I think recently, this year, one of them 19 

passed away. 20 

Q. Did you report to either of these gentlemen? 21 

A. Not really.  I would report to my boss, Jesse.  I mean 22 

it was their yard, you know, it was their yard and stuff but 23 

I basically reported to Jesse.   24 

 And if anything needed to be done outside in the yard, 25 
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as far as the work goes, the gentlemen that were staying 1 

there, not Jesse DeGroot, but the gentlemen that were running 2 

their yard, they would hand me paperwork and go, yeah, this 3 

is what needs to be done.  You know, this is what train's 4 

coming in, we need to get it unloaded, reloaded real quick. 5 

 But I basically answered to Jesse if I needed anything.  6 

You know, it was kind of separate.  They did their office 7 

thing, we did the outside thing. 8 

Q. Okay.  So were you involved in deciding how the training 9 

was going to go each day?  Assigning people to say like, hey, 10 

you're being trained on the crane, you're being trained on 11 

the hustler? 12 

A. Yes, oh yeah. 13 

Q. Okay. 14 

A. It was my decision to say, hey, you know, I want you in 15 

the truck, I want to see what you can do.  You told me you 16 

have experience.  Let's go, I want to get you in the truck, 17 

and I decide whether you know what you're doing or not and so 18 

on. 19 

 If I decide, well, a guy says I want to go up into the 20 

machine, I want to go into the crane.  I'm like, okay.  Do 21 

you have any experience in that machine or have you had any 22 

experience?  Yes, I used to run one five, six years ago. 23 

 Okay.  Well, that's fine.  But you still have to go -- 24 

you know, we still have to see what you know.  We're not 25 
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going to let somebody lose in a million-plus dollar machine 1 

and just let them go on their word.  So we have to watch them 2 

and see what they do.   3 

 You know, I can ride on any machine next to them and 4 

stop it at any time if I need to.  So, yeah, we would pick 5 

guys to do whatever when it was time to do it.  We would 6 

assign them work. 7 

Q. And would you also decide when they were done training? 8 

A. Yeah, it would come from me.  Like, you know, Jesse 9 

DeGroot would ask me, how is so-and-so doing?  I'd say, oh, 10 

he's doing great, he's fine, let him go, he's doing just 11 

fine.  I go, he's been working all day, I've been watching 12 

him, no mistakes, he's doing good.   13 

 Okay.  What about this guy?  The next person, I said, 14 

well, he needs more training.  I got to work with him more.  15 

I got to work with him more.  I got to get him to park 16 

properly.  I got to get him to line up the track properly, 17 

you know, he's not getting it yet.  I go, give me a couple 18 

more days with him. 19 

 And Jesse would decide whether we had more time.  And 20 

he's like, well, if he don't get it -- if he's not getting it 21 

in another, you know, week we're going to have to let him go. 22 

 You know, some people can do it and some people can't, 23 

just like any job.  Some people are afraid.  Some people just 24 

can't -- they can't grasp the concept of how to do what we 25 



1423 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

need them to do. 1 

 But that's his decision, he's the boss.  He decides 2 

whether we're going train the guy a little bit longer or 3 

we're going to tell him, you know, this isn't for you.  4 

You're not working out.  And that decision comes from me 5 

telling my boss the guy's not working out.  He's just, you 6 

know, not passing all of my tests.  Because I have tests that 7 

I have personally for each driver and each person that I'm 8 

training, you know, how safe they're doing it, how fast 9 

they're doing it.  You know, are they grasping it. 10 

 Some people are just scared to death of it.  They're 11 

like, oh, I can't do this.  I mean, the tires on the machine 12 

are 12 feet tall.  Some people just the tire intimidates them 13 

and they'll be like, nah, I can't do it.  I'm out of here.  I 14 

can't drive that thing, it's a monster.  That's the way the 15 

business goes. 16 

 JUDGE STECKLER:  Oh, I'm sorry, Ms. Duvall. 17 

 Mr. Page, did you make recommendations to Mr. DeGroot 18 

about when to retain and when to get rid of some of these 19 

people? 20 

 THE WITNESS:  I would give him my opinion on what I 21 

thought, how they were coming along. 22 

 JUDGE STECKLER:  Okay. 23 

 THE WITNESS:  Yeah.  I would give them my opinion on it.  24 

I'd say, this guy may not work out, he's not getting it, he's 25 
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just not getting it.  Or he's crashing or he's damaging other 1 

equipment, you know, he's just not getting it. 2 

 JUDGE STECKLER:  Did he follow your recommendations? 3 

 THE WITNESS:  I don't know.  I'd give him my opinion.  I 4 

don't know whether he did.  As far as I know everybody -- 5 

because I'm one of -- if I can't train them they can't be 6 

trained.  You know what I mean, I really put all into it and 7 

I give everybody 110 percent shot at the job.   8 

 Some guys just don't come back in.  But most of the time 9 

we retained them all.  As far as I can remember, we retained 10 

most all of the people that came, unless they gave us a 11 

problem or didn't show up for work or stuff like that. 12 

 But if it took a gentleman and extra two weeks to learn 13 

the job, we gave it to them.  Like, okay, it takes some 14 

people a lot longer than others and we would give them that 15 

time.  Not everybody, you know, is the same.   16 

 I've trained people that I didn't think were going to 17 

make it.  But lo and behold they made it.  I was like, wow, 18 

you actually turned out to be a very good driver or an 19 

operator.  And so that's why I always give people the benefit 20 

of the doubt.  I just want keep training them. 21 

 But there have been a couple here and there.  I'm like, 22 

no, it's not for them.  They're scared, they don't want to do 23 

it and they keep making the same mistakes.  And I don't want 24 

nobody to get hurt and I don't want -- you know, because it's 25 
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a very dangerous job.  It can be very dangerous if it's done 1 

the wrong way.  You can kill somebody very quickly or cause 2 

millions. 3 

 JUDGE STECKLER:  Okay.  Ms. Duvall. 4 

Q. BY MS. DUVALL:  Now, so I know you said it's rare, but 5 

at the Norfolk yard, was there anybody that couldn't pass 6 

their training? 7 

A. No.  Everybody that I believe that was there, that got 8 

hired and got trained, was retained.  I don't think anybody 9 

was let go and anybody else was rehired in their spot, as far 10 

as I remember.  I think everybody stayed.  And then I left 11 

and went home and I don't know what happened to the rest 12 

after that. 13 

Q. Speaking of leaving and going home.  How did you travel 14 

to and from the Norfolk yard?  Did you fly or did you drive? 15 

A. I think me and Jesse drove up.  I think we drove up.  I 16 

think me and him drove up because we had to bring equipment 17 

with us in the truck.  We brought like office supplies and 18 

all that.  And I'm like, sure, I'll drive with you, let's go.  19 

It's only, whatever, an eight-hour, ten-hour drive.  It was 20 

no problem. 21 

 And the other guys flew.  Our other trainers and other 22 

guys that went, they flew.  I believe me and Jesse drive 23 

there and then Jesse had to do something and come back home.  24 

He flew home.  And that was the year that we had the sub-zero 25 
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50 below zero weeks here in Chicago and it was 70 degrees in 1 

Norfolk, so it was great for me to be out there, and Jesse 2 

couldn't be back.  He couldn't get back to the yard because 3 

of the weather conditions.  The whole United States -- or 4 

whatever, the Eastern coast, Midwest and Eastern shut down. 5 

 So he flew back later.  But it was a couple of weeks he 6 

couldn't get there.  There was no flights.  Everything was 7 

shut down.   8 

 But, yeah, I believe that I drove there and I think I 9 

drove back.  I don't even think I flew on that trip, because 10 

I brought the truck back.  They had brought one of their 11 

trucks back.  I drove it all the way home. 12 

Q. And after you returned home, back to the Global One 13 

yard, back to Chicago, did you ever come back to the Norfolk 14 

yard at all? 15 

A. No, no.  I did one stint there, training, got it done 16 

and left. 17 

Q. Okay.  And I think you mentioned this already, but just 18 

to confirm.  When you weren't training at the Norfolk yard, 19 

you were performing just other duties running the yard; is 20 

that right? 21 

A. Oh yeah, yeah.  Doing what everybody else was doing.  22 

Driving a truck, driving a side load, driving the crane, you 23 

know, forklift, whatever they needed an extra hand at.  I 24 

would do like a lot of the extra work on the side, you know, 25 
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while the other guys were trying to perform their duties.  1 

And if they ran into a problem where they were running 2 

behind, then I'd step up, get into a crane or get into a 3 

spotter, you know, a hustler, and help them out. 4 

 So we didn't leave until we knew that they could handle 5 

the yard on their own and do it safely. 6 

Q. Okay.  And while you were there, do you have an opinion 7 

about how many guys it would take to run that yard? 8 

A. I probably did.  It was a very tight yard.  I would have 9 

liked to seen a couple of more men in there maybe, but that's 10 

not my call.  You know, I think the whole yard only had like 11 

eight employees or something like that.  I mean it was very 12 

tight, it was very tightly run, you know.  There was no 13 

margin for error. 14 

 You know, like a couple guys couldn't call off.  You 15 

know what I mean?  That would shut the whole thing down.  It 16 

was run pretty meagerly. 17 

Q. Do you recall expressing to the employees that got hired 18 

on there, how many people it would take to run that yard? 19 

A. I'm sure I probably did.  I probably did mention it that 20 

way.  I probably mentioned it like, you know, you guys really 21 

need to be here every day.  We really can't afford to have 22 

guys calling off, two or three guys, because they're going to 23 

get screwed -- excuse me, the language -- screwed if you're 24 

not here, so.  And they understood that.  Like, oh no, we 25 
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don't.  There's only maybe five of ya's on a shift, maybe one 1 

extra guy somewhere.  So I said you guys got to really -- you 2 

got to step up to the plate.   3 

 It's a small yard, you know, very small.  They don't 4 

have a lot of room for overhead.  They don't have extra 5 

employees.  They don't have room for it, you know. 6 

Q. The guys that were being hired on at the Norfolk yard, 7 

did you ever talk to any of them about being a Teamster 8 

represented yard? 9 

A. No, never got into that.  Never got involved in any of 10 

that. 11 

Q. Okay.  While you were down in Norfolk -- I know you 12 

mentioned for other yards, but for the Norfolk facility, did 13 

you receive any bonuses or per diem or overtime for working 14 

at that yard? 15 

A. Oh yeah.  I probably got a small per diem for my food 16 

for the hotel and overtime, absolutely.  Any time you work 17 

over eight hours you're getting overtime. 18 

 But I didn't get any guarantees of anything other than 19 

working.  You know, getting probably a lot of overtime and my 20 

per diem.  That's it.  That's nothing extra, I worked for it. 21 

Q. Okay.  And I know we talked about before you went down 22 

to the Norfolk yard, whoever had asked you to go had 23 

mentioned that they were trying to bring in the Longshoremen. 24 

 While you were down at the Norfolk yard, did anyone talk 25 
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about the Longshoremen? 1 

A. No, no.  That was just, like I said, could be rumor.  I 2 

don't know what true about it.  I do recall the men that 3 

previously worked there and they came up there and started up 4 

a big stink at the front gate.  You know, they were really 5 

upset, which who could blame them.  I'd be upset too if 6 

people came into my yard. 7 

 You know, like I said, it's not up to me to decide 8 

whether they were right, whether they were wrong, why they 9 

lost their job, why they didn't, what happened.  That has 10 

nothing to do with me.   11 

 My company won -- I guess my company got the contract on 12 

the yard, so they asked us to go.  That's as far, as deep as 13 

we get.  But no, we didn't.  We didn't talk about any union 14 

disputes.  I had just heard that they were trying maybe to 15 

get a different union in and the railroad didn't want it, 16 

didn't want to have nothing to do with it.   17 

 Rumors, I don't know what the real reality of that was.  18 

I just know that it was a little bit -- it got a little tense 19 

for one day.  Like I said, the gentleman that previously 20 

worked there showed up and they weren't happy that they were 21 

told they could not come into the yard, that they no longer 22 

had employment there, so. 23 

Q. The day that they showed up, do you recall which day 24 

that was? 25 
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A. I have no idea.  It was three years ago. 1 

Q. Do you recall whether it was your first day at -- 2 

A. No.  It was not my first day, no, I know that.  It was 3 

two or three days to the first week they showed up, as far as 4 

I remember.  I just remember them coming, but it was not the 5 

first day. 6 

Q. And do you recall where -- when you say they came, were 7 

they standing outside the gate, did the come inside? 8 

A. Yes, outside.  No, they weren't allowed inside.  They 9 

cannot come in.  They're not employees and they can't come on 10 

federal property. 11 

Q. Okay.  And you said they made a big stink, in what way? 12 

A. You know, like yelling, screaming, screw you guys, blah, 13 

blah, blah, whatever.  And it's something you don't want to 14 

see.  Because like I said, I've been through this before in 15 

California and with Longshoremen and that ILW, whatever.  16 

They were threatening. 17 

 These guys in Virginia, they weren't.  They were just 18 

pissed off and shocked, you know, about what had happened, 19 

which I don't blame them a bit.  But I think they were only 20 

there once, one time. 21 

Q. Okay.  So just so I heard that right.  The people in 22 

Long Beach were the ones that were threatening; is that 23 

right? 24 

A. Yes.  Oh yeah, it's wasn't Norfolk, no, it wasn't 25 
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Norfolk. 1 

 MS. DUVALL:  I have no further questions at this time, 2 

Your Honor. 3 

 MR. ESDERS:  You're on mute, Your Honor. 4 

 JUDGE STECKLER:  I'm sorry, Mr. Esders.  Do you have 5 

questions? 6 

 MR. ESDERS:  Yes.  Just one. 7 

DIRECT EXAMINATION 8 

Q. BY MR. ESDERS:  Mr. Page, while you were working in 9 

Norfolk did you continue to pay dues to Teamsters Local 710 10 

in Chicago? 11 

A. I'm assuming, yes.  I'm assuming I did.  It comes out of 12 

my check.  It comes out of my check every month.  I'm 13 

assuming, yes. 14 

 MR. ESDERS:  All right.  No further questions. 15 

 JUDGE STECKLER:  Mr. Fitzgerald? 16 

 MR. FITZGERALD:  I do have some questions, but can I 17 

take five to ten minutes to collect my thoughts and organize 18 

my cross exam? 19 

 JUDGE STECKLER:  Certainly.  Mr. Page, we're going to go 20 

off the record in just a moment, if you don't mind hanging 21 

out with us for a few minutes.  We'll be off the record for 22 

approximately ten minutes while Mr. Fitzgerald -- I'm going 23 

to use this very colloquially because this is not any slam on 24 

Mr. -- he's going to get his act together, if that’s what you 25 
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want to call it.  He's going to get it organized so you don't 1 

have to spend as much time with us. 2 

 Mr. Fitzgerald? 3 

 MR. FITZGERALD:  Just to confirm.  Did this witness give 4 

a Jencks statement in the matter? 5 

 MS. DUVALL:  No. 6 

 MR. FITZGERALD:  Okay.  That was it.  Thank you, Judge. 7 

 JUDGE STECKLER:  Okay.  We'll get back together in ten 8 

minutes. 9 

 We'll go off the record at this point. 10 

  During this time, Mr. Page, you can get up, walk 11 

around.  Just don't discuss your testimony with anybody.  12 

Okay? 13 

 THE WITNESS:  Okay. 14 

(Off the record from 4:32 p.m. to 4:46 p.m.) 15 

 JUDGE STECKLER:  Mr. Fitzgerald, your witness. 16 

 MR. FITZGERALD:  Thank you, Your Honor. 17 

CROSS EXAMINATION 18 

Q. BY MR. FITZGERALD:  Mr. Page, I'm Brendan Fitzgerald.  19 

I'm going to ask you a few follow up questions based on the 20 

testimony you just provided. 21 

 You testified that you spent a lot of time traveling 22 

when you were working with H&M; is that right? 23 

A. Yes, sir. 24 

Q. Okay.  And you did a variety of different -- there was a 25 
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variety of different reasons why you traveled; is that 1 

correct? 2 

A. Yeah, but mainly for our training purposes. 3 

Q. Okay.  So while you were onsite at a location you were 4 

doing training -- 5 

A. Yes. 6 

Q. -- and other job duties that the yard required? 7 

A. Yes, sir. 8 

Q. But the reason why you started a trip would change, 9 

right? 10 

A. Yeah, yeah. 11 

Q. Okay.  Just to be clear so I can understand your 12 

employment timeline.  You worked for H&M for about 22 years 13 

you said, correct? 14 

A. Yes.  In the Global One facility I worked there from, I 15 

believe August of 2000 till 2019.  So 20 years.  I also, like 16 

I said, I worked for H&M while I worked in Long Beach, 17 

California.  I worked there six years.  Left that facility, 18 

left H&M.  Turned around a couple years later, re-hired at 19 

the Global One facility.  But altogether with the company, I 20 

worked probably 26 years with H&M altogether, but it was 21 

split, it was two different times. 22 

Q. Okay.  That's what I was going to try and understand.  23 

No, I appreciate that. 24 

 And I believe, just to be clear, you originally were 25 
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hired at the Global One facility and then moved -- and you 1 

were sent on a trip -- 2 

A. Yes. 3 

Q. -- to LA, correct? 4 

A. Yes. 5 

Q. When you were sent on that trip originally, after being 6 

hired in Chicago, what time was that; do you recall? 7 

A. That would have been in '91. 8 

Q. So you get hired in Chicago and immediately sent to -- 9 

A. Yes. 10 

Q. -- or immediately agree to go on a trip and work in LA? 11 

A. Yes, I got hired through Chicago for that job in LA. 12 

Q. Okay.  For a traveling job in LA? 13 

A. Yes, yes. 14 

Q. And at that time when you accepted that, was it expected 15 

to be a short term job? 16 

A. Yeah.  Yes.  Well, it could go either way.  I could come 17 

back to Chicago and probably work at the Chicago yard if I 18 

did not want to stay in the LA yard, so it was an option. 19 

Q. Okay.  Was that true for most trips, that you have an 20 

option -- 21 

A. No. 22 

Q. -- of going and staying? 23 

A. No, no, no.  If it is an option they would let us know.  24 

They'd say, hey, if you want to stay in that facility, you 25 
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know, go for it because the jobs are open and available. 1 

Q. Okay.  And so those types of jobs where they're open and 2 

available, are those when ramps are being started? 3 

A. Yes, started or we would say taken over.  If the other 4 

employer lost his contract with the Norfolk-Southern, you 5 

know, because that's up to the railroad and the contractor.  6 

So if the previous contractor that was in there lost his 7 

contract, then we would come in, sign a new contract, train 8 

new people, and either stay or go home. 9 

Q. Okay.  And that decision was up to you as to whether you 10 

wanted to stay or go home, right? 11 

A. Yeah, yeah.  They would ask us, you know, would you like 12 

to stay here?  You know, it could be an option.  Sometimes 13 

they didn't even ask.  They just said, no, we would rather 14 

you be back at home.  And other facilities, they say, well, 15 

you want an option to stay, we'll give you a job here and you 16 

can stay here. 17 

Q. In the instance of LA you decided to stay there, 18 

correct? 19 

A. Yes.  20 

Q. And you stayed for six years? 21 

A. Uh-huh. 22 

 JUDGE STECKLER:  Is that a "yes" Mr. Page? 23 

 THE WITNESS:  Yes.  Yes.  Sorry. 24 

 JUDGE STECKLER:  Sometime uh-huhs and uh-uhs can't 25 



1436 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

translate for our court reporter. 1 

 THE WITNESS:  Absolutely, thank you.  Yes. 2 

Q. BY MR. FITZGERALD:  And do you recall, when you were 3 

originally hired, your testimony earlier was you were a 4 

member of both Local 710 and 705 for the Teamsters. 5 

 Do you recall when you were hired in Chicago whether you 6 

signed a union card, an authorization card at that time? 7 

A. Yes.  We have to, yes. 8 

Q. Okay.  And do you recall which local union that was for? 9 

A. I'm pretty sure -- I think we started out at 705 when I 10 

got the job and went to LA, when I went to Long Beach.  I 11 

believe it was 705 and then a few years later we changed the 12 

local to 710. 13 

Q. Okay.  And when you say "we changed" the locals, how --  14 

A. Well, our employees. 15 

Q. -- did that work? 16 

A. Our employees.  We weren't happy with the 705 Local.  17 

Like I said I can't remember, it's been so many years.  So 18 

it's still the same union, it's just a different local.  So 19 

we just changed from 705 to 710, as far as I can remember. 20 

Q. Okay.  So in your recollection it's possible for 21 

employees to elect to switch locals within the Teamsters; is 22 

that true? 23 

A. Yes, yes.  If you're not happy with your local you can 24 

pick a different one when it's time to count.  I don't know 25 
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if it's done on a timeframe, like say we're in this union for 1 

four years and we can vote to vote out the local and get a 2 

different local in.  I'm assuming that's the way it works.  3 

I'm not that educated in the union, you know, aspects of 4 

this.   5 

Q. Do you recall when that changeover from 705 to 710 6 

occurred? 7 

A. Nah, I really don't.  I don't think we were in 705 that 8 

long in there.  I'm going to guesstimate maybe -- I'm going 9 

to say maybe 2000 maybe we changed.  Couldn't be for sure, 10 

though. 11 

Q. Okay. 12 

A. But I do remember changing locals. 13 

Q. Okay. 14 

A. And I do remember -- because Global One, that facility, 15 

I believe even when H&M was running the yard, they were a 16 

different union totally, like a truck driver's union it was 17 

called.  Maybe an IOW -- not IOW, I can't remember the union.  18 

But we did switch from one union to another union.  But it 19 

was very early on, so I couldn't remember the date.  But it 20 

was a truck driver's union. 21 

Q. Okay.  So your recollection is while at Global One while 22 

you were employed you converted unions -- 23 

A. Yes. 24 

Q. -- from one truck driver's union to the Teamsters, but 25 
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also switched over locals within the Teamsters? 1 

A. Yes, yes.  We did switch over, yeah. 2 

Q. Okay.  And I wanted to just -- so my notes are clear and 3 

my recollection is clear.  Some of the other facilities that 4 

you had testified that you traveled to, included Cleveland, 5 

right? 6 

A. Right. 7 

Q. And that wasn't -- 8 

A. Columbus was one of them. 9 

Q. Right, right.  I'm going to try to go down the list and 10 

ask you a couple questions. 11 

A. Yeah. 12 

Q. So in Cleveland you traveled to Cleveland.  Was that an 13 

H&M facility? 14 

A. No. 15 

Q. Okay.  How long were you in Cleveland? 16 

A. I don't remember.  I know for sure about Columbus, how 17 

long I was there.  Cleveland was probably in and out quickly, 18 

because I don't remember much about it.  But we were in the 19 

Columbus yard.  I don't even remember what railroad that was 20 

with.  I'm going to assume NS, I think, Norfolk-Southern.   21 

 But, yeah, we were in Columbus.  It was not our yard.  22 

We were there to help, you know, to keep things up and going.  23 

I don't know what the reasoning for it was, didn't ask.  They 24 

asked us to come out, we went out.  25 
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Q. And when you go to travel, let's just use Cleveland or 1 

Columbus, let's just use Columbus as an example.  You're not 2 

told why you need to go there, you're just asked if you can 3 

go and you go? 4 

A. They need help.  Or they say they need help in this 5 

yard, we need some guys.  We're asking a few guys if they 6 

would like to go to Columbus or Arkansas or wherever.  They 7 

don't divulge any of the reasons.  They just tell us to go 8 

there, we need help. 9 

 Sometimes it's not to go there and train people.  10 

Sometimes it's just to go there and keep the facility up and 11 

running because maybe they got real busy and they got behind 12 

and they're not performing their duties, their contractual 13 

duties to the yard.   14 

 So like I said before, the railroad has the right to 15 

bring in outside help if they need it, you know. 16 

Q. Okay.  And in your experience does sometime H&M bring 17 

their own -- send their own help, not just the railroad, but 18 

H&M might bring help in to assist with the facility? 19 

A. Within their own facility? 20 

Q. Yeah. 21 

A. Or within someone else's facility? 22 

Q. Within their own facilities? 23 

A. Yeah.  They'll bring us in to another yard, yes.  Like I 24 

went to New Jersey, they were having problems keeping up 25 
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there, didn't have enough employees.  So they pulled me out 1 

of my yard in Chicago and sent me up to New Jersey to help in 2 

that yard, but it was still the same company.  Still H&M, H&M 3 

employees. 4 

Q. Okay.  And I think you said, and correct me if I'm 5 

wrong, that you were there for two years or so; is that 6 

correct? 7 

A. Where was this? 8 

Q. In New Jersey?  I apologize, in New Jersey? 9 

A. No, no, no.  I wasn't there that long, a couple months 10 

at the most.  A couple months. 11 

Q. Okay, my mistake.  You said that was about two years ago 12 

that you did that. 13 

A. Two years ago, yes.  Yeah, when we had the deep freeze 14 

here, I was up there around New Jersey.  And actually I went 15 

to Norfolk, Virginia first and then I went to New Jersey 16 

after that.  I went there and helped them out with their 17 

yard. 18 

Q. Did you go directly from Virginia -- 19 

A. No. 20 

Q. -- to New Jersey? 21 

A. No, I came back home.  No, I came back home, and then I 22 

had another assignment given to me to go up there. 23 

Q. Okay.  And when you get those assignments you testified 24 

that someone would come to you and ask whether you want to 25 
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go, right? 1 

A. Right. 2 

Q. Do they ask for a specific length of time? 3 

A. Yeah, they do because we ask, you know, how long is it 4 

going to be for.  And they'll says two weeks, two to four 5 

weeks, could be a little longer, minimum two to three weeks, 6 

could be longer.  You know, they weren't exact. 7 

Q. Do you get specific instructions about what you're going 8 

to be doing down there? 9 

A. Yeah.  It's either we're going in -- depending on if 10 

it's a new yard that we're taking over or opening up, then 11 

it's for training purposes and running the yard.  Or we're 12 

just going to like, say, New Jersey to help them out get the 13 

work done, not to train anybody.  Unless they hire new people 14 

in that yard, but yet they want outsiders to come in and help 15 

do the training while they run the yard.  You know, so they 16 

can keep the trains coming and going.  They don’t have enough 17 

men to spare to train new guys, so they'll bring in a few 18 

extra guys just for training purposes. 19 

 But in this case that wasn't the case.  They just needed 20 

extra experienced workers to come help out because the work 21 

load was too big. 22 

Q. And you're referring to New Jersey, right? 23 

A. New Jersey.  Yes, sir.  The Virginia yard was the 24 

training; we had to train new people. 25 
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Q. Okay.  So just to be clear.  You may know why -- it 1 

sounds like when you are being contacted about whether you 2 

want to go on a trip, you may know what the reason is for the 3 

trip, the need for the trip, I should say? 4 

A. Right. 5 

Q. Whether or not a terminal is falling behind or whether 6 

or not it's a new terminal or whether it's a takeover from a 7 

prior operator. 8 

A. Right. 9 

Q. Do you get told specifically, Mr. Page, or Jesse comes 10 

to you:  Hey, John, I need you to drive hustler trucks in 11 

Norfolk, Virginia? 12 

A. Yes. 13 

Q. You get told that specific? 14 

A. We can say, why are we going there?  Well, they need 15 

help.  Okay.  So that means I'm going to help do the work.  16 

And if he says, well, we're getting this new yard, such as 17 

Virginia, I need you to go there and help work out and train 18 

new guys.  Okay.  I'm there.  That's what I do. 19 

Q. Does he send you like an email or something or give you 20 

a piece of paper or does he just have a conversation with 21 

you? 22 

A. He could call me.  A lot of times he would just send me 23 

an instant message, you know, on my phone.  Say, hey, would 24 

you like to go to Virginia?  And I'd say -- he's say, well, 25 
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we need help in Virginia, we got a new yard there, we need 1 

you to go up there and do your thing, you know, work/train, 2 

work/train.  Whatever they need me for. 3 

 And then I'd answer him back and say, well, how long do 4 

you need me for?  He'd say, minimum of two weeks, minimum.  5 

And I'd say, okay.  And if I had any issues I could say, 6 

well, I have to be back within a month because I have prior 7 

obligations here.  Or my daughter's having a baby or 8 

something, so I can't stay longer than three weeks.  You know 9 

what I mean, but generally he would say, minimum of two 10 

weeks. 11 

Q. So that's a good example of how that communication 12 

occurs as to --  13 

A. Yes, yes. 14 

Q. -- securing you?  Okay. 15 

A. Yeah.  He asks first.  He asks us if we would like to 16 

go, if we were interested.  And you can either say yes or no.  17 

You don't have to. 18 

Q. And that's what happened here. 19 

A. Yep. 20 

Q. Do you recall whether he sent you a text or picked up 21 

the phone to call you about New Jersey? 22 

A. I'm pretty sure he sent me a text message and asked me 23 

if I wanted to go.  24 

Q. Okay. 25 
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A. Sometimes I'd be at work where he was working and he 1 

would just send me a text on the phone or he'd say, you know, 2 

come to my office.  I'd say, okay.  I'd go in and he'd say, 3 

would you be interested in going to Norfolk, Virginia for a 4 

month.  I'd be like, yeah, why?  What's up?  And he'd say, 5 

well, we need help up there.  You know, we got a new facility 6 

and, you know, we may need to train some new people.  That's 7 

all I know. 8 

Q. Okay. 9 

A. And I'd just answer yes or no.  Yeah, I'll go. 10 

Q. And then for Virginia, do you specifically recall how 11 

that conversation went or that communication went? 12 

A. I believe he text me.  I was at home and he asked me, as 13 

I recall being here with my fiancé and I said, well, I think 14 

I'm going to be going to Virginia.  And, yeah, I'm pretty 15 

sure that it was a text message that he sent me.   16 

 And then I got a hold of him and asked him what the 17 

specifics were about it, what's going on, how long are we 18 

going to be there?  What do you need me to do?  You need me 19 

to train or you need me to work, you know.  And then he's 20 

say, both.  We got to keep the yard running and I need you to 21 

train new employees if, you know, they're not retaining any 22 

of the other ones. 23 

Q. Okay.  And when you're doing training, it sounds like 24 

you're training no matter what.  Any time a new employee is 25 
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hired by H&M you're training that person, even if they have 1 

experience or not.   2 

A. Yes, right. 3 

Q. That's what your testimony was, right? 4 

A. Yeah.  Right.  Yes, I have to oversee it.  You know, 5 

give my opinion to Jesse, how is this guy doing.  He's a good 6 

guy, he's doing very well, he knows what he's going.  He 7 

said, you know, he spoke the truth, he had prior experience. 8 

 And the ones that didn't have experience, then he would 9 

wait for me to give him the update; how's he doing today, 10 

how's he doing the first week, how's he doing the second 11 

week.  You know, and if I go into the office and say, man, 12 

this guy's really not cutting it, he's really not grasping 13 

it, he's not getting it, let's continue on another week or so 14 

and see how he does. 15 

 And that's it.  We take it from there.  And for that, as 16 

I recall, everybody made it through that I trained.  17 

Everybody did okay. 18 

Q. And I think you said that -- there were other travelers 19 

who came to Virginia with you, right? 20 

A. Right. 21 

Q. And they were also doing training while they were there, 22 

right? 23 

A. Yes. 24 

Q. Okay.  And are you aware if they were reporting to 25 
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Jesse? 1 

A. I'm sure they are.  I'm sure they did.  Or, you know, we 2 

would talk amongst each other; how's this fellah doing, how's 3 

that fellah doing, how's this lady doing.  You know, we would 4 

talk amongst each other; yeah, doing really good or not so 5 

good or he ran into a container today and wrecked the truck.  6 

You know, yeah, sure, we'd discuss it.  But, yeah, everybody 7 

reports to the boss, you know, to Jesse. 8 

Q. And then Jesse makes a decision as to how to process 9 

that person? 10 

A. Absolutely, yeah, yeah. 11 

Q. Okay. 12 

A. We give him our opinion and it's up to him.  You know, 13 

if the guy had a couple of accidents before his probationary 14 

period, which is usually a 90-day probationary period.  You 15 

know, I mean if he wrecks stuff or just wasn't safe or just 16 

wasn't cutting the mustard, you know, it was his right, I 17 

guess, to let that person go. 18 

 But it wasn't up to any of us, you know, the trainers.  19 

We didn't make that decision.  We just let him know how they 20 

were doing. 21 

Q. Okay.  And then if someone makes it through training, is 22 

it your responsibility to decide what that person's going to 23 

do? 24 

A. No.  Absolutely not, no. 25 
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Q. Do you perform any sort of corrective action or provide 1 

any discipline to employees? 2 

A. No, only if they're -- yes, corrective action, yes.  If 3 

they're doing something wrong, they're dangerous, yes. 4 

Q. When you say corrective action, you mean when you're 5 

training them and they're doing something wrong you tell 6 

them, hey, do it this way, don't do it that way? 7 

A. Yes.  Correct.  Make sure they're doing it -- you know, 8 

if I see them doing something in an unsafe manner, of course, 9 

that's my job as a trainer to correct them. 10 

Q. Right.  Okay.  So when I meant corrective action I 11 

should be more clear.  You're not issuing -- you're not 12 

writing up paperwork --  13 

A. No, no, no. 14 

Q. -- to issue discipline to individuals, right? 15 

A. No, no. 16 

Q. Okay.  You're just ensuring that the training is going 17 

appropriately? 18 

A. Correct.  Yep. 19 

Q. Okay.  And so when you said Jesse was telling you to go 20 

down there and you were going to have new employees, isn't it 21 

true that you train everyone that -- strike that, let me 22 

start over. 23 

A. Okay. 24 

Q. You were told by Jesse that H&M is taking over a yard, 25 
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right? 1 

A. Yes. 2 

Q. And you testified that whenever someone comes to H&M 3 

you're training that person, whether they have experience or 4 

not, you're making sure that they know what they're doing, 5 

right? 6 

A. Right.  I oversee that they're doing -- yeah, that they 7 

know what they're doing. 8 

Q. So no matter why, no matter what happens, whenever 9 

someone's new to H&M, a new employee gets trained, correct? 10 

A. Absolutely.  11 

Q. Okay. 12 

A. Or, you know, looked after to see if they know what 13 

they're doing.  They may not need to be trained.  They may 14 

need to -- you know, even guys that have a lot of experience, 15 

I still like to take them with me, or say the other guy 16 

that's training or something, oversee that they know. 17 

 You know, these facilities could be miles long, miles 18 

big, what lots are where.  So we're still giving them some 19 

sort of training, training them how our facility works, where 20 

the equipment is, where they need to be, what the track 21 

numbers are.  You may have ten tracks in the number.  Someone 22 

says, Track 18-02, the new guy's not going to know where 23 

that's at, so we have to, you know, train him and all that. 24 

 As far as training them how to drive or operate 25 
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equipment, if they know how to do it we'll know right away 1 

and we'll be set.  All we need to train you in is to the yard 2 

and to what train goes where and where you need to be, and 3 

get them familiarized with the yard. 4 

 We'll give the experienced guys from another yard, we'll 5 

give them training of the facility, not as much as training 6 

on how to do the work.  They just need to learn -- you know, 7 

it's like walking around in a high rise building.  If you 8 

don't know what room to go to, then you're lost.  We're 9 

making sure that they're not lost, in that aspect.  For men 10 

and women that have the experience, you know, of driving.  We 11 

still have to train a little bit. 12 

Q. Right.  So when there's a new terminal, the expectation 13 

is you go down and you're going to train everyone that's 14 

coming in because it's a new terminal.  And the content of 15 

that training will flex or change based on the individuals 16 

who are being trained at any particular time; is that right?  17 

A. Yes.  Absolutely, yes. 18 

Q. Okay.  And they're training on the functions of a job, 19 

like backing up a truck or how H&M does things at a 20 

particular yard, right? 21 

A. Right.  Oh yeah. 22 

Q. Okay. 23 

A. Because there's other companies that do things that we 24 

don't agree with, they may be unsafe.  You know, like, well, 25 
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I learned it this way at this yard and I'm like, well, you're 1 

not going to do it at this yard because that's an unsafe 2 

practice and we don't want you doing that.  We don't want you 3 

crawling under a train, you know. 4 

 Some guys do weird things at other yards.  Their safety 5 

programs aren't as good as ours.  So we make sure that 6 

they're up to snuff on the way we would like them to work and 7 

how safely we want them to work.  I don't want somebody to 8 

lose a hand or an arm or, God forbid, get killed.  I've seen 9 

it happen, you know, and it's not good. 10 

Q. Okay. 11 

A. When they come into our company, you know, we want them 12 

to hold our values as far as safety and stuff goes. 13 

Q. Okay.  So based on what you just said, there's times 14 

when you have to break bad habits as part of your training, 15 

right? 16 

A. Oh yeah.  Oh, absolutely.  Absolutely, yes.  Yes. 17 

Q. And so, just to be clear.  You said that training for 18 

guardsmen -- 19 

A. Groundsmen? 20 

Q. Excuse me.  Thank you, groundsmen.  Strike that. 21 

 That training for groundsmen would be a couple of days, 22 

right? 23 

A. Yeah. 24 

Q. Okay.  And then for hustler trucks would be anywhere 25 
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from a week -- from three to four days to a couple of weeks, 1 

depending on the experience level of the individual, right? 2 

A. Yep. 3 

Q. And then for crane, three weeks minimum, no matter what? 4 

A. Yeah, yeah. 5 

Q. Okay.  No matter whether that individual has experience, 6 

three weeks minimum? 7 

A. No, no.  Say if a gentleman came from another yard 8 

previously, like right away or within the last few months, 9 

depending on what his prior experience was.  If he said I run 10 

a -- you know, there's different machines, too. 11 

 You know, you drive a Mi-Jack 1000 crane.  Yes.  I drove 12 

a Mi-Jack.  How long?  Oh, I drove it for five years.  Okay, 13 

cool.  Let's put him in the crane and see what he knows.  You 14 

know, the guy could be absolutely proficient the first day.   15 

 Then you have other people that might've been in a crane 16 

five years ago, which maybe that Crane is outdated and this 17 

is a newer model crane that he doesn't have any experience 18 

in.  The cranes vary differently, from how to operate them.  19 

Some are computerized, some are manually.  There's different 20 

controls.  You know, they update these machines every few 21 

years.  So what he knew five years ago may not be, you know, 22 

may not be good for the new equipment.  He may have to be 23 

retrained on the new equipment. 24 

 Will he be an easier employee to train?  Yes.  Because 25 
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he's been up in the air, he understands the feeling, he just 1 

has to be trained on that new equipment.  Not all equipment 2 

is the same, you know, they're all different. 3 

 You know, you have Mi-Jacks, you have all different 4 

types of cranes, you know, from different companies, like a 5 

Ford or a Chevy.  We have all different kinds so you have to 6 

be maybe retained for a very short period.  Give the guy a 7 

week, he's up to par, ready to go.  You know, if he had prior 8 

experience. 9 

 But still, even experienced people sometimes need to be 10 

retrained because they're not familiar with the newer 11 

equipment.   12 

 But somebody who has never been in a crane, you know, 13 

you're talking, like I said, three weeks to a month, in that 14 

area, if they haven't been in a crane. 15 

 And most people don't come in just to train in a crane. 16 

Usually you start out as a groundman, working on the ground, 17 

then you go into a spotting horse, a hustler, then you can 18 

bid on going into a crane.  You know, it's not like, well, 19 

we're just going to hire some guy and throw him in a crane.  20 

Usually we walk through the steps.  You know, you start from 21 

the bottom and go up, so you learn everything about the 22 

facility, what's going on. 23 

  But, yeah, we rarely ever hire anybody just to do 24 

crane work, unless it's a new facility and then we know, you 25 
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know, like we're going to have train -- say like at the 1 

Virginia yard, for example.  If the guys that were there -- I 2 

recall one gentleman knowing how to operate one of the side 3 

loaders there, which is a big crane, it's the same thing.  4 

And he said, yeah, I used to run it.  I said, well, all 5 

right, let's see what you can do.  So I go ride with him and 6 

I'm like, okay, you know the fundamentals and how to run the 7 

machine.  You know, you're slow, which is fine.   8 

 But sometimes we would have to train a brand new 9 

employee, whoever decides who wants to go on the crane.  You 10 

know, some guys will do it, some guys won't.   11 

 Some guys are intimidated by it.  They're like, no, I 12 

just want to drive a truck or I just want to work the ground.  13 

That's fine too.  You know, any volunteer that wants to drive 14 

the crane.  And it's usually somebody always puts their hand 15 

up.  And I'm like, all right, you're coming with me and I'm 16 

going to train you how to do this.  That's in, like I said, 17 

in a new facility.  You know, something that there's no prior 18 

employees there.  That's when we hire new employees and then 19 

we train them from the ground up. 20 

Q. And that's opposed as to when you're going in to help 21 

them to catch up on work, right? 22 

A. Yes, that's totally different.  We're just there as an 23 

extra hand to help the facility run.  We're not basically 24 

training anybody.  Unless, like I said before, they hire new 25 
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people. 1 

 Say they hire eight guys, but they don't want to use 2 

their guys and their yard to train them because they need 3 

their guys to do the work.  So they bring us in from another 4 

yard to come in and say, hey, we need you to train these 5 

guys, get them up to speed so we can put them to work.  You 6 

know, because they can't afford to let their guys go off and 7 

do that.  They need the experienced guys to stay in the yard.  8 

You know, they would bring me. 9 

 And that's within our company, H&M.  You know, we go 10 

from like Chicago to Croxton and help them out because they 11 

got too busy or they hired some new employees.  They're like, 12 

hey, we need you to train five guys real quick.  We need you 13 

to get these guys up and running for us because we need more 14 

help.  And then they'd send us back home. 15 

Q. Okay.  When you joined -- I should say, when you 16 

testified that you drove down to --  17 

A. Virginia? 18 

Q. Thank you.  I was going to say to Norfolk with Jesse in 19 

the truck, correct? 20 

A. Yes, sir.  Yes. 21 

Q. And you said you brought equipment with you, right? 22 

A. Uh-huh. 23 

Q. What equipment specifically did you bring? 24 

A. Probably office stuff.  You know, like all the files, 25 
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things that they'll need for their office.  H&M's letterhead 1 

and stuff, maybe copy machines, just everything because when 2 

the other contractor is out, they take all their stuff.  So 3 

we have to bring stuff with us. 4 

 You know, we'll stop at a office supply store and pick 5 

up a bunch of office supplies, paper, whatever you need in 6 

the office because they take all their stuff with them.  You 7 

know, we're going into an empty building.  The only thing 8 

that's supplied at the building is what the railroad has left 9 

them, you know, as far as computers and things like that, 10 

they'll leave that.  But the other company that was 11 

previously there will usually take a lot of their stuff out. 12 

 And like I said, we'll just bring needed things, you 13 

know.  I mean, we've brought our own water and like five 14 

gallon, you know, the big jugs of water and coolers, because 15 

none of that's there usually when we get there, or it's been 16 

taken away.  So we would bring a pick-up truck full of stuff.   17 

 Or we may bring a yard truck, which is a pick-up truck 18 

that the foreman uses to drive around the yard and watch the 19 

guys.  Because they take their equipment with them, you know, 20 

their company. 21 

 So we bring whatever we need to keep it going.  So the 22 

decision was, we were going to drive up and bring a truckload 23 

of stuff.  And he's like, well, why don't you just ride with 24 

me instead of flying?  And I'm like, yeah, that's fine, I 25 
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don't care.  So I drove up with him. 1 

 And we did some shopping.  You know, bought office 2 

supplies and things like that to accommodate the office 3 

people. 4 

Q. Okay.  Were you driving -- just to be clear.  You said 5 

you drove in a truck.  Were you driving in a pick-up truck --  6 

A. Pick up. 7 

Q. -- or was it the yard truck? 8 

A. It was Jesse's personal pick-up truck.  It was his 9 

truck.  Yeah.  I think they had already purchased a yard 10 

truck for there, for that facility, from somewhere in that 11 

area, but me and Jesse drove together.  You know, he's like, 12 

well, why should I drive alone.  If you want to come with me 13 

you can come with me.  If you want to fly, you can fly.  I 14 

said, no, that's fine, I'll ride with you, wasn't that long 15 

of a trip.  I think we made it in eight hours. 16 

Q. And so do you recall when that drive occurred? 17 

A. I have no clue. 18 

Q. Okay. 19 

A. I really don't.  All I remember was it was in '19 -- 20 

well, it was right at the -- yeah, it had to be around 21 

January of '19, somewhere in there.  That's when we had the 22 

big deep freeze here in Chicago.  So I remember it was really 23 

cold here. 24 

Q. How many -- and then you arrived in Norfolk after you 25 
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drove there for a day, right? 1 

A. Yeah. 2 

Q. How many days were you in Norfolk before you started 3 

working at the yard? 4 

A. I worked at the yard probably that day or the day after, 5 

you know, when we got there. 6 

Q. Okay.  So you weren't there for very long. 7 

A. Usually --  8 

Q. Go ahead. 9 

A. Usually we'll go right to the yard first to inspect the 10 

yard, see what it looks like, get the logistics of it.  He 11 

can show me the way to get there from where my hotel is at.  12 

And then maybe we pick up a car or two rental cars when we 13 

got there so we would have a car.  You know, my coworkers and 14 

me would have a car or two.  Let's say if there was five 15 

people there we'd have two cars.  So we'd rent me a car, rent 16 

the other fellahs a car, Jesse would have his truck so he can 17 

do his back and forth stuff.   18 

 But usually the next day from arrival, whether we were 19 

flying or driving, we would be on the job working the next 20 

day. 21 

Q. Okay.  And you say "usually", you would go to the yard 22 

in advance. 23 

A. Right. 24 

Q. Do you recall if that happened in this instance? 25 
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A. Yeah, we did.  Yeah.  We went straight to the yard, 1 

drove around -- it was at night, wasn't even open.  We just 2 

went there, you know, and checked because I told him, take me 3 

to the yard, I want to see what it looks like; what am I in 4 

for for the next day; how large is it; how many boxes do they 5 

have; you know, how much equipment is in there, so then I can 6 

grasp what I'm walking into the next morning.  So, okay, we 7 

seen the yard and I know what's happening.  And then we got 8 

to the hotel. 9 

Q. Because up to that point you don't have any idea of what 10 

you're walking into, right? 11 

A. No.  None.  I had no idea. 12 

Q. Okay.  You testified also that you met individuals or 13 

union representatives at the hotel.  Do you recall that? 14 

A. Like I said, I could've ran into them in like I said, 15 

the breakfast area maybe.  I don't know the timeline of that.  16 

It wasn't even -- it wasn't the first day, I know that.  I 17 

don't even think we signed any of the papers that she had 18 

previously shown, until maybe the first week, you know, we 19 

were there.  You know, because they had to get time to get 20 

the information to their union reps, you know, when they were 21 

coming in. 22 

 We had already been working a little bit, you know, 23 

before they came, a couple of days or so.  I can't swear on 24 

it.  But they weren't there the day I got there.  You know 25 
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what I mean.  They weren't there the next day or the next 1 

day.  It was a few days after we had gotten there. 2 

Q. Okay.  And just to be clear.  "There," do you mean the 3 

yard or do you mean -- 4 

A. To the yard. 5 

Q. -- this is --  6 

A. Where actually I signed the papers.  7 

Q. So this is as opposed to the meeting at the hotel, that 8 

you said that you thought you had a meeting with them in the 9 

breakfast area? 10 

A. Right, yeah.  Like I said, I can't remember what it was 11 

about, but I do believe that we met them and they said, we'll 12 

be at the yard tomorrow.  I believe it was something to that 13 

effect.  It's not something that I would generally remember, 14 

you know,   15 

 But like I said, I kind of think I did run into them in 16 

the breakfast hall and they were going to come, you know, to 17 

yard and ask us to sign some papers or something like that.  18 

I didn't think twice about them, like, yeah, okay, whatever. 19 

 So I go to work.  But I signed up the union applications 20 

with the rest of the men that where there, you know, the new 21 

hires.  They came in, here you go, sign these cards, sign 22 

these papers and that was it.  We went to work, never seen 23 

them again.  24 

Q. Okay.  You said you signed with the current employees.  25 



1460 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

How long did you -- do you recall how long you stayed in 1 

Norfolk? 2 

A. I'd say -- I'm going to say a month.  Okay.  We were up 3 

for a two-week run to go there, and I think I was one of the 4 

last ones to leave.  So he asked, do you want to stay another 5 

two weeks and make sure everything's rolling good, and I 6 

think it was a month. 7 

Q. Okay.  So you testified that when you signed that the 8 

new employees, people that didn't travel in, were there that 9 

signed; right?  And the union came in and told you to sign 10 

this card, right? 11 

A. Right, right.   12 

Q. What -- what --  13 

A. Go ahead. 14 

Q. I was going to say, what else did that individual say?  15 

A. Didn't really say anything about it.  I didn't really 16 

ask much about it, other than was I going to get double 17 

charged for this?  I mean it was like, I'm already in the 18 

union.  And then they said we need it for, I think office 19 

records. 20 

 I think that's part of the reason when the lady 21 

previous -- her name, I can't remember, I'm sorry -- when she 22 

showed me the paper that I signed, I did not sign the 23 

signature at the bottom and she asked why wasn't this signed.  24 

And I recall thinking, well, why should it be official if 25 
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it's an office record.  You know what I mean?  So I filled 1 

out my address, phone number, my name, birth date, all that 2 

stuff, but I never signed it at the bottom. 3 

 They don't -- what does it need to be official for?  I'm 4 

already a member of the union.  So maybe that's the reason I 5 

didn't sign it at the bottom?  I don't know. 6 

Q. Did anyone else -- 7 

A. They didn't talk about it.  They didn't say anything 8 

other than, you know, just fill this out for our records.  9 

That's it. 10 

Q. Okay.  And then no one else, none of the other employees 11 

from Virginia asked any questions, that you can recall? 12 

A. I can't recall it.  I don't recall it.  I don't think 13 

so.  I think they were happy to sign it, you know, because 14 

that's a good thing.  You know, they're getting their union 15 

there.  And it's a good thing from the aspect of them getting 16 

a new job and being in the union.  So there wasn't really any 17 

questions -- 18 

Q. Okay.  Do you recall --  19 

A. -- to sign it. 20 

Q. -- what room were you in when this happened? 21 

A. It was in their break room.  Not in the office.  They 22 

had a separate building that was like a break room, you know, 23 

that all the men go in in the morning.  I believe we were in 24 

there when we signed up. 25 
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 I think maybe -- I'm not sure if some of the guys from 1 

the outside workers, like Pete Distel and them, I'm not sure 2 

if they were all there at that time.  They may have signed 3 

something at the hotel.  I don't know.  But I don't recall 4 

everybody -- I don't think all of us guys that were from out 5 

of town were there that particular day because some guys may 6 

have had an off day.  You know, it was their day off or 7 

something and they weren't there.  So they could've done it 8 

at both places, they could've done it at the hotel and at 9 

work.  But I recall doing mine at work, you know, signing my 10 

papers. 11 

Q. Did anyone tell you that they signed an authorization 12 

card at the hotel? 13 

A. No. 14 

Q. Okay.  So you don't know if anyone did? 15 

A. No.  I'm just saying, maybe they were there at that time 16 

saying -- maybe they filled out an application with them.  17 

But I remember the union guys being there saying, we'll be on 18 

the job site tomorrow.  Like, okay, so, yeah, whatever you 19 

guys got to do you got to do.   20 

 I don't really pay attention to that stuff, honestly.  21 

My mind's focused on workers and work, not union problems or 22 

whatever they have going on, you know.  It was just kind 23 

of -- it was different that I had to fill out a union 24 

application when I'm already in the union.  I just thought it 25 
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was odd.  That's all.  That's the only thing I can remember 1 

being weird about it. 2 

Q. Okay.  And you testified that when you heard -- when you 3 

were working on Norfolk you heard a number of rumors about 4 

the ILA; do you recall saying that? 5 

A. Yeah yeah.  Just guys in the breakroom, you know, why 6 

are we here, what's going on.  Things like that.  We were 7 

under the impression that the previous employees were wanting 8 

to bring in another union or a different union or something 9 

like that, and maybe it was the ILW, whatever, Longshoremen, 10 

or somebody.  And I guess they had issues -- the railroad had 11 

issues with it, you know, 12 

 JUDGE STECKLER:  Just to be clear.  The ILW is on the 13 

west coast.  The ILA is on the east coast. 14 

 THE WITNESS:  Okay.  But it's the same people, though, 15 

right?  I mean it's the same, the Longshoremen? 16 

 JUDGE STECKLER:  No, they may be Longshoremen, but 17 

they're totally different unions. 18 

 THE WITNESS:  Okay, cool.  Thank you, thank you.  I just 19 

didn't know. 20 

 JUDGE STECKLER:  With totally different reputations. 21 

 THE WITNESS:  Got it, got it.  Oh, they were brutal on 22 

the west coast. 23 

Q. BY MR. FITZGERALD:  So you said that the guys were in 24 

the break room when you heard these types of comments.  25 
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Obviously you were already working in Norfolk when you heard 1 

that, correct? 2 

A. Right, right. 3 

Q. What guys did you hear this from? 4 

A. Our employees, H&M's employees, like Pete Distel or 5 

Steven Frayne.  You know, it was just a general conversation 6 

of what's going on, why are they not in here?  Why are we 7 

taking over the yard?  And we just heard it was over some 8 

union disputes, you know, something about unions. 9 

Q. Okay.  Were any of the employees, the new employees from 10 

Norfolk, in those conversations? 11 

A. I don't recall.  I don't recall. 12 

Q. Okay.  No one from H&M was in those conversations, 13 

though -- no one -- strike that. 14 

 Was Jesse involved in those conversations? 15 

A. No, he wasn't in there. 16 

Q. Okay.  Was Chuck Connors involved in those 17 

conversations? 18 

A. No.  No, not at all, he wasn't there. 19 

Q. So it was just guys in the yard talking about what's 20 

going on in the yard, right? 21 

A. Yeah.  That's why I call it rumors.  You know, we don't 22 

know for sure.  I just recall it being some kind of union 23 

dispute between the railroad the workers.  That's all. 24 

Q. To be clear.  You recall having a conversation about 25 
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that.  You were never told that by anyone, were you? 1 

A. No, no, no.  I wasn't told anything like that.  We were 2 

just -- like I said, me and my other trainers together, you 3 

know, were trying to figure out what was going on.  We didn't 4 

go to the office and ask, well, what's this all about.  I 5 

mean, I rode with Jesse for eight hours, never talked about 6 

it.  We never talked about it.  It was just a normal thing.  7 

We're going into a new yard and we're going to retrain 8 

people.   9 

 And they were, you know, like I said, the other 10 

gentleman that worked with me that came from Chicago, that's 11 

where I heard that they were having union issues.  Like they 12 

might have wanted the east coast Longshoremen in there and 13 

the railroad didn't want it.  I don't know.  But that's what 14 

we were talking about amongst each other. 15 

 But as far as knowing for sure, from Jesse or Chuck 16 

Connors, I have no idea.  I don't know what their plan was or 17 

why they were there. 18 

Q. Okay. 19 

A. And we would just start working and start training, that 20 

was it.  I don't get involved in the office politics. 21 

 MR. FITZGERALD:  Can I have a couple minutes to confer 22 

with Mr. Marculewicz to confirm whether or not there's more 23 

we want to discuss with Mr. Page? 24 

 JUDGE STECKLER:  Yes.  We'll go off the record for two 25 
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minutes.  I'm not going anywhere.  So you'll just let us know 1 

when you're ready to get back on the record, Mr. Fitzgerald. 2 

 MR. FITZGERALD:  Yes.  I will be very quick. 3 

(Off the record 5:31 p.m. to 5:33 p.m.)  4 

 JUDGE STECKLER:  Back on the record, please. 5 

 Mr. Fitzgerald? 6 

 MR. FITZGERALD:  We have no further questions, Your 7 

Honor. 8 

 JUDGE STECKLER:  Ms. Duval? 9 

 MS. DUVALL:  I just have a few follow ups. 10 

REDIRECT EXAMINATION 11 

Q. BY MS. DUVALL:  Mr. Page, while you were answering 12 

questions a little bit ago you talked about during training 13 

that sometimes employees who had similar former employment 14 

had either bad habits that had to be broken or were 15 

proficient.  Do you recall talking about those things? 16 

A. Yes, ma'am. 17 

Q. When you were at the Norfolk yard, did you meet any 18 

employees that had worked for the predecessor employee? 19 

A. What was that? 20 

Q. Sorry.  Can you hear me now?  Okay.  While you were at 21 

the Norfolk yard did you meet any employees there or any 22 

employees working there, that had worked for the predecessor 23 

employer at that yard? 24 

A. No.  No, not that I can recall. 25 
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Q. Okay.  Do you recall somebody named David Wade? 1 

A. No, I don't remember.  Don't remember his name. 2 

Q. Okay.  Do you recall somebody named Marcus Hunter? 3 

A. Yes.  Yes. 4 

Q. Were you involved in any of his training? 5 

A. If he was in the yard, yes.  I don't know if he was an 6 

office person or if he was yard worker then they went through 7 

us, they went through me, all of them. 8 

Q. Well, do you specifically recall training him? 9 

A. No, because I don't recall his name -- I mean, I recall 10 

a person named Marcus, but, yeah, as far as that -- I mean, I 11 

can recall the name, but if he was working there, then I 12 

trained him. 13 

Q. Do you recall somebody named Jermaine Collins? 14 

A. No.  Jermaine Collins.  No, I don't recall the name.  15 

Like I said it was three years, three or four years ago, so. 16 

Q. Okay.  Totally understand.  You also were -- you talked 17 

about when you signed a card for the Teamsters at the Norfolk 18 

yard, that there were other employees, newly hired employees; 19 

is that right? 20 

A. Uh-huh. 21 

Q. Okay.  So when you say that you mean employees that were 22 

hired specifically for that yard, is that right? 23 

A. Yes, ma'am.  Yeah. 24 

Q. Okay.  How long were you at the Norfolk yard before 25 
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employees got hired for that yard? 1 

A. They were hired probably within -- there were gentlemen 2 

already hired before I even got there, a couple of them, and 3 

then I believe they brought a couple more on as the week went 4 

through.  You know, they were being hired as we were there. 5 

Q. Okay.  And how long between when you got there and when 6 

you met with somebody from Teamsters at the Norfolk yard? 7 

A. First week, I want to say. 8 

Q. And do you recognize the name Larry Aughtman? 9 

A. No, if he was a yard worker I would know him, but I 10 

can't remember names specifically. 11 

Q. Do you recognize the name Martin Costello? 12 

A. No, I don't recognize that name. 13 

Q. Do you recognize the name George Binns? 14 

A. George?  Yeah. 15 

Q. George Binns.  You do recognize that name? 16 

A. Sounds familiar. 17 

Q. Okay.  Were you involved in training him at the Norfolk 18 

yard? 19 

A. If he was an outside worker, yes. 20 

Q. Okay.  Do you know if he was present at the time you 21 

signed a card for Teamsters? 22 

A. I have no idea, no.  I would have went in and the union 23 

rep would have handed me a paper, I would have signed it and 24 

walked right out.  I mean, I wouldn’t stand around.  Like I 25 
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said, that's the office stuff.  I have no reason to be there. 1 

Q. And then we talked about people going by nicknames.  Do 2 

you recall somebody named Bama at the local yard? 3 

A. Yes, yes.  I remember that gentleman.  I don't remember 4 

what his name was, but I remember he was a guy that -- I 5 

think he may have had previous experience and he said my name 6 

was Bam or Bama or Bam, whatever, he told us his nickname.  7 

You know, it was like, okay, you're Bam Bam. 8 

Q. But do you know if he was already working at the Norfolk 9 

yard at the time you signed the card for Teamsters? 10 

A. Yes, yes,   I believe he was there. 11 

Q. Do you know a guy that went by the nickname of McFly, 12 

Marty McFly? 13 

A. Yes, whatever his real name was, but, yes, he was the 14 

older gentleman.  He was an older gentleman.  I believe he 15 

had previous experience.  He had done some of this work 16 

before somewhere.  I don't know if it was in that facility, 17 

but I do recall -- I think he had experience because we put 18 

him in the machine.  We put him in a crane.  He was in a 19 

crane.  But we also trained -- well, we overseen whatever his 20 

name was, McFly.  We'd overseen what he knew how to do and he 21 

was somewhat proficient in operating the machine.   22 

 He said, I can operate that machine.  You know what, I 23 

do recall him saying that he knew Chuck Connors.  That was 24 

the thing, he knew who Chuck Connors was, the owner of our 25 
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company.  So he had some previous encounters with him.  What 1 

it was, I don't know.  But I do remember him saying, I worked 2 

for Chuck before or I know Chuck, something to that effect. 3 

Q. And did the guy who went by McFly, was he hired and 4 

already working there at the time you signed the card for 5 

Teamsters? 6 

A. Yeah.  Hew as one of the first employees when I came to 7 

work there.  He was there very early on.   8 

 MS. DUVALL:  I have no further questions at this time, 9 

Your Honor. 10 

 JUDGE STECKLER:  Mr. Esders? 11 

 MR. ESDERS:   I have no questions. 12 

 JUDGE STECKLER:  Mr. Fitzgerald? 13 

 MR. FITZGERALD:  No questions, Your Honor. 14 

 JUDGE STECKLER:  No questions?  Okay. 15 

 Mr. Page, you're about to be excused from being a 16 

witness.  Thank you for coming in with us this afternoon.  17 

Oh, I did have my own question here. 18 

 Did you discuss -- before you came to testify, did you 19 

discuss your testimony with anybody?  The content, not when 20 

to come in or anything like that? 21 

 THE WITNESS:  No, no.  I think one of my co-workers had 22 

called me and told me that he had gotten a summons for that.  23 

That was it.  That was it.  I was like, okay. 24 

 JUDGE STECKLER:  Yeah.  And you got a subpoena too, 25 
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didn't you? 1 

 THE WITNESS:  Yes.  A subpoena, that's what I was 2 

meaning. 3 

 JUDGE STECKLER:  Okay, thank you.  But in the meantime, 4 

please don't discuss your testimony with anyone.   5 

 THE WITNESS:  All right. 6 

 JUDGE STECKLER:  This case is probably going to run 7 

through April.  So please don't discuss your testimony in the 8 

meantime.  So you may log off.  Thank you for your time. 9 

(Witness excused.) 10 

 MR. PAGE:  It won't be no problem.  I don't work for the 11 

company anymore, so I have no reason to talk to anybody about 12 

it.  But, thank you, and you guys have a great day. 13 

 JUDGE STECKLER:  Thank you, sir. 14 

 MR. PAGE:  You're welcome. 15 

 JUDGE STECKLER:  So it's 20 till 6:00 on the east coast.  16 

Mr. Page is out.  We were discussing about starting tomorrow 17 

morning at 9:30 Eastern.  Is that still copacetic with 18 

everybody? 19 

 MS. DUVALL:  Yes. 20 

 MR. FITZGERALD:  Yes. 21 

 MR. ESDERS:  Yes, Your Honor. 22 

 JUDGE STECKLER:  Okay.  I see nodding heads everywhere.  23 

We will do that.  Thanks to our trusty deputy, Mr. Barham, 24 

our court reporter, Tom, who's been very helpful today, and 25 
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with that we'll be adjourned until the morning.  See you 1 

then. 2 

 (Whereupon, at 5:42 p.m., the hearing in the above-3 

entitled matter was continued, to resume on Wednesday, March 4 

3, 2021 at 9:30 a.m.) 5 

 6 
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CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), Region 5, in the 3 

matter of H&M INTERNATIONAL TRANSPORTATION, INC., Case No. 4 

05-CA-241380, at 10:00 a.m., on March 2, 2021, was held 5 

according to the record, and that this is the original, 6 

complete, and true and accurate transcript that has been 7 

compared to the recording, at the hearing, that the exhibits 8 

are complete and no exhibits received in evidence or in the 9 

rejected exhibit files are missing. 10 

 11 
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 15 

      _______________________________16 

      TOM BOWMAN  17 

      Official Reporter  18 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 05 
 
       _  
                                  | 
In the Matter of:                 | 
                                  | 
H&M INTERNATIONAL TRANSPORTATION, |  
INC.,                             | 
                                  | 
              Respondent,         | 
                                  |   Case No. 05-CA-241380 
    and                           |                                                                                             
                                  | 
INTERNATIONAL LONGSHOREMEN'S      | 
ASSOCIATION, LOCAL 1970, AFL-CIO  | 
                                  | 
              Charging Party,     | 
                                  | 
    and                           | 
                                  | 
TEAMSTERS LOCAL UNION No. 822     | 
a/w THE INTERNATIONAL BROTHERHOOD | 
                                  | 
              Party in Interest.  |  
__________________________________| 
 
       
  

 The above-entitled matter came on for hearing pursuant 

to notice, before SHARON LEVINSON STECKLER, Administrative 

Law Judge, via videoconference, on Tuesday, March 23, 2021, 

at 9:30 a.m. 
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E X H I B I T S 1 

EXHIBIT              FOR IDENTIFICATION     IN EVIDENCE  2 

(No exhibits marked.)    3 
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P R O C E E D I N G S 1 

       (Time Noted:  10:08 a.m.) 2 

 JUDGE STECKLER:  Please put us on the record. 3 

 COURT REPORTER:  We are the record at 10:08 Eastern.   4 

 JUDGE STECKLER:  General Counsel may call their next 5 

witness. 6 

 MS. DUVALL:  We call Marcus Hunter. 7 

 JUDGE STECKLER:  Mr. Hunter, please raise your right 8 

hand. 9 

 THE WITNESS:  -- hold on 10 

 JUDGE STECKLER:  Okay.  Okay.  Did you just get a 11 

message of some sort? 12 

 THE WITNESS:  No, I don’t know what happened.  It 13 

just -- I can hear y’all, but everything else is gone. 14 

 JUDGE STECKLER:  Well, we can see you, so -- 15 

 THE WITNESS:  I can’t see y’all. 16 

 JUDGE STECKLER:  Okay, let’s go off the record for a 17 

moment while we get that squared away because they might show 18 

you documents later on. 19 

 COURT REPORTER:  We are off the record at 10:09. 20 

(Off the record from 10:09 a.m. to 10:09 a.m.) 21 

 COURT REPORTER:  We are back on the record at 10:09. 22 

 JUDGE STECKLER:  Okay, Mr. Hunter, after that little 23 

technical glitch, I’ll have you raise your right hand. 24 

(Whereupon, 25 
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MARCUS HUNTER 1 

was called as a witness by and on behalf of the General 2 

Counsel and, after having been duly sworn, was examined and 3 

testified as follows:) 4 

 JUDGE STECKLER:  Please state your name and spell it for 5 

the record.   6 

 THE WITNESS:  Marcus Hunter, M-A-R-C-U-S, H-U-N-T-E-R.   7 

 JUDGE STECKLER:  Mr. Hunter, is there anybody in that 8 

room with you? 9 

 THE WITNESS:  No. 10 

 JUDGE STECKLER:  Do you have any documents in front of 11 

you? 12 

 THE WITNESS:  No. 13 

 JUDGE STECKLER:  Have you discussed your testimony with 14 

anybody outside of the attorneys with this case? 15 

 THE WITNESS:  No.   16 

 JUDGE STECKLER:  Okay.  General Counsel, you may 17 

inquire. 18 

DIRECT EXAMINATION 19 

Q. BY MS. DUVALL:  Good morning, Mr. Hunter.  My name is 20 

Barbara Duvall.  I’m Counsel for the Acting General Counsel 21 

at the National Labor Relations Board.  I just have a few 22 

questions to go over with you today.   23 

A. Okay. 24 

Q. Now, I know Her Honor already asked you whether you 25 
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spoke with anybody, but did you take any steps to prepare for 1 

your testimony today, either talking with somebody or looking 2 

at documents? 3 

A. No, ma’am. 4 

Q. Okay.  Are you familiar with the Norfolk Portlock 5 

Intermodal Yard located in Chesapeake, Virginia? 6 

A. Yes, I’m present there now. 7 

Q. Okay, and you currently work there; is that right? 8 

A. Yes, ma’am. 9 

Q. When did you first start working at the Norfolk Yard? 10 

A. I started with ITS here. 11 

Q. Okay.  When was that? 12 

A. It’s probably been about four years.  13 

Q. Four years ago? 14 

A. Yeah, it was in August of -- wow, I can’t even think 15 

when it was. 16 

Q. That’s okay.  All right.  So your first employer was ITS 17 

for the Norfolk Yard? 18 

A. Yeah, it was ITS.  I transferred from Texas up here with 19 

ITS. 20 

Q. Okay.  So you worked for ITS at a different location 21 

first? 22 

A. Yes, in Houston, Texas. 23 

Q. All right.  At the Norfolk Yard, what was your job 24 

position with ITS? 25 
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A. I am the power mechanic here, which is a crane 1 

mechanic/truck mechanic/every mechanic, everything. 2 

Q. Okay. 3 

A. Anything that has an engine in it, that’s what I fix. 4 

Q. Okay.  Is that your current position, too, with H&M? 5 

A. Yeah, yes, it is. 6 

Q. Okay.  So you say you kind of fix everything currently, 7 

and you did so for ITS as well? 8 

A. Correct. 9 

Q. Okay.  All right, and when you say you fix everything, 10 

do you fix things without engines like chassis and -- 11 

A. I don’t do no chassis repair.  All I does is I’m the 12 

power mechanic.  I repair the cranes, the hustler trucks, the 13 

forklifts, the man-basket, the service truck. 14 

Q. Okay.  All right, so I’m going to show you a document on 15 

the screen, and ask you if you’re familiar with it or if 16 

you’ve ever seen it before, okay? 17 

A. Okay. 18 

Q. You’ll see it on your screen momentarily.  Can you see 19 

this document where it says job title chassis/container 20 

mechanic? 21 

A. Yes, I see. 22 

Q. Okay, I’m going to scroll down to the bottom of the 23 

document.  So for the record, this is General Counsel’s 24 

Exhibit 102, it’s already in evidence.  Have you seen this 25 



2073 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

document before at all? 1 

A. Yes, I believe this is in the paperwork that I received, 2 

but I’m not a chassis mechanic. 3 

Q. You’re not a chassis mechanic? 4 

A. I’m not a chassis mechanic.  That’s just for chassis 5 

mechanics only. 6 

Q. All right.  And then I’m going to scroll up to General 7 

Counsel’s Exhibit 101.  See where it says power mechanic at 8 

the top?  Can you see that? 9 

A. Yes, that’s what I do, power mechanic. 10 

Q. Okay, and are you familiar with this document?   11 

A. I don’t remember seeing this. 12 

Q. Okay.  Are you familiar -- I’m going to stop sharing, 13 

then, since you haven’t seen this before.  Are you familiar 14 

with, just generally, what a power mechanic does at the 15 

Norfolk Yard? 16 

A. Yes, what I do is I repair the cranes, keep the lift 17 

cranes running. 18 

Q. Okay, and how do you do that? 19 

A. Preventive maintenance and -- constant preventive 20 

maintenance, and when they break down, I’ve got to come back 21 

and repair them and get them back running again. 22 

Q. Okay, and when you say constant preventive maintenance, 23 

does that include routine inspections? 24 

A. Yeah, I got to do the inspections.  I got to change the 25 



2074 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

oils and do services on the cranes to make sure they safe to 1 

operate. 2 

Q. Okay, and did you have to do the same thing when you 3 

worked at ITS? 4 

A. Yes. 5 

Q. Okay, and you said you also have to repair the engines 6 

periodically, is that right? 7 

A. Yes, repair whatever that goes wrong with the crane, 8 

from the front to the back, top to the bottom. 9 

Q. Okay.  So when you say whatever goes wrong, does that 10 

include non-engine things, like if there’s -- 11 

A. Yes, hydraulic cracks, you know, framework.  I do it 12 

all. 13 

Q. And did you do the same thing at ITS as well? 14 

A. Yes. 15 

Q. Okay, and do you work in the mechanic shop portion of 16 

the Norfolk Yard? 17 

A. Yes, I’m in -- yes, I am, by myself. 18 

Q. By yourself?  Okay.  Were you by yourself when you 19 

worked with ITS as well? 20 

A. At times I was, and then I had a helper and then the 21 

helper moved on, then it was back to me by myself. 22 

Q. Okay.  And when you’re working, do you also have to keep 23 

inventory for parts in relation to the cranes? 24 

A. Yes, correct. 25 
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Q. Okay, and did you have to do that with ITS as well? 1 

A. Yes, I did.  ITS purchased the parts at that time, the 2 

crane parts, but now Norfolk Southern is purchasing the crane 3 

parts. 4 

Q. Okay, and did you ever have to have any contact with 5 

Norfolk Southern, the customer, in your, in your job 6 

position? 7 

A. I have to have contact with them every day. 8 

Q. Okay, and who is your contact there? 9 

A. I send them reports and everything.  Jeff Rogers (ph.), 10 

he is the maintenance director for Norfolk Southern. 11 

Q. And when you worked for ITS, did you also have to send 12 

in reports? 13 

A. Yes, with the same person, Jeffrey Rogers. 14 

Q. Okay.  Are there any duties that you currently perform 15 

for H&M that you did not perform when you worked for ITS? 16 

A. No, it’s the same.  I’m doing the same thing. 17 

Q. Okay.  Now, I said you -- you said you don’t work on the 18 

chassis at all. 19 

A. No, that’s not in my department? 20 

Q. Do you know who does? 21 

A. Yes, Jermaine Collins. 22 

Q. Okay, and do you know if he worked on the chassis when 23 

ITS was the employer as well? 24 

A. Yeah, because we worked side-by-side.  His location is 25 



2076 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

next to my location. 1 

Q. Okay, so you see his work? 2 

A. Yes. 3 

Q. But you’re not his supervisor, right? 4 

A. No, he’s his own supervisor.  He’s the lead over there 5 

in the chassis repair shop. 6 

Q. Okay, so you first started for H&M in January or 7 

February of 2019? 8 

A. It was February the 5th, I believe. 9 

Q. Okay, and at that point, were you working on the cranes 10 

for H&M? 11 

A. No, I didn’t move into the cranes until the railroad 12 

awarded it to them.  They had a -- they had another company 13 

in here repairing on the cranes. 14 

Q. Okay, so when you first started working for H&M, what 15 

did you work on? 16 

A. Just the hustler trucks and, like, the man-basket. 17 

Q. Okay.  What’s a man-basket? 18 

A. It’s a -- it’s the lift basket that takes you up in the 19 

air. 20 

Q. Okay, and is that something -- is that a Norfolk 21 

Southern piece of equipment or an H&M piece of equipment? 22 

A. No, that’s H&M piece of equipment. 23 

Q. Okay, and did you work on man-baskets for ITS as well? 24 

A. Yes, I did. 25 
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Q. Okay.  Going back, you said Jermaine Collins works on 1 

the chassis.  Was he a lead with ITS, do you know? 2 

A. No, he wasn’t.  We had another guy that was in here. 3 

Q. And who was that? 4 

A. Mike, his first name was Mike.  I can’t remember his 5 

last name. 6 

Q. Okay, so Mike was the lead for the chassis? 7 

A. For ITS, yes. 8 

Q. Okay.  I have no further questions at this time. 9 

 JUDGE STECKLER:  Mr. Esders, do you have any questions? 10 

 MR. ESDERS:  I have no questions, Your Honor. 11 

 JUDGE STECKLER:  Mr. Fitzgerald. 12 

 MR. FITZGERALD:  Just a few questions, Your Honor. 13 

 JUDGE STECKLER:  Do you need a minute or are you ready 14 

to go? 15 

 MR. FITZGERALD:  Was there a statement provided by 16 

Mr. Hunter as part of this case? 17 

 MS. DUVALL:  No. 18 

 MR. FITZGERALD:  Okay.  I’m going to ask a few 19 

questions, then I might take a break to consult with 20 

Mr. Marculewicz.   21 

CROSS-EXAMINATION 22 

Q. BY MR. FITZGERALD:  Mr. Hunter, you said, you described 23 

earlier your duties in repairing cranes. 24 

A. Correct. 25 
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Q. But you mentioned you also trucks and lift baskets, 1 

right? 2 

A. Correct. 3 

Q. Okay.  What do you -- how do you -- or what do you do to 4 

repair trucks? 5 

A. Well, I have to maintain the trucks.  When the guys in 6 

the yard is using them, and the truck breaks down or has a 7 

maintenance problem, I have to prepare that so they can keep 8 

going, perform their duties. 9 

Q. Okay, and what types of things do you do to ensure that 10 

the trucks keep running so they can perform their duties? 11 

A. Everything from bumper to bumper, as in hydraulic leaks, 12 

oil leaks, engine running bad, electrical problems, truck 13 

shutting off, won’t start, replace the starter, automator, 14 

batteries, everything. 15 

Q. Okay.  If a truck breaks down, is that a significant 16 

issue for the yard? 17 

A. Yes, it is. 18 

Q. In your experience, what happens to the yard if a truck 19 

breaks down? 20 

A. Well, it depends on how many go down because they have 21 

other trucks here.  You know, if it’s multiple trucks go 22 

down, then that kind of slows the production up on the yard. 23 

Q. Okay, and what about -- you mentioned a lift basket, 24 

right? 25 
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A. Yeah, the man-basket is -- the purpose for the man-1 

basket is to do the service on the cranes, like, if I have to 2 

oil the chains or I have to go up top of the crane to inspect 3 

it, that’s the only purpose for the man-basket. 4 

Q. Okay, so the man-basket, you use as part of your work, 5 

right? 6 

A. Yeah. 7 

Q. So you maintain it and use it, right? 8 

A. Yes, just me. 9 

Q. Okay.  Would anyone else in the yard use the lift-basket 10 

or the man-basket at any particular time? 11 

A. No, they have no reason to. 12 

Q. Okay. 13 

A. The only sole purpose is for the power mechanic to do 14 

the services on the crane if he has to go up top. 15 

Q. Okay.  You mentioned when you started at H&M, you were 16 

working on the trucks and a man-basket, correct? 17 

A. Yes, just the trucks. 18 

Q. Do you recall when you began to perform services on the 19 

crane at H&M? 20 

A. They had another company in here, Calmar, and Calmar 21 

couldn’t keep up with the performance of the cranes.  So it 22 

was awarded to H&M, and I think that was about maybe three 23 

months after I started with H&M, three, four months. 24 

Q. Okay.  For that entire three-month period, you weren’t 25 
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performing any work on cranes, right? 1 

A. Yes, that’s correct.  No work. 2 

Q. Okay, were you maintaining the man-basket then, too? 3 

A. Well, the man-basket, they had just purchased it, so 4 

there wasn’t nothing wrong with it, you know. 5 

Q. Okay. 6 

A. They just had it here. 7 

Q. Oh, so, H&M just had a man-basket there that wasn’t 8 

being used? 9 

A. Correct, well they brought it in, yeah, because -- yeah, 10 

they brought it in here, and it wasn’t being used. 11 

Q. Okay. 12 

A. And they also have a forklift that they have to bring in 13 

here.  It’s part of the contract. 14 

Q. Okay. 15 

A. That each company has to bring their own equipment. 16 

Q. Okay.  So you maintained forklifts when you started at 17 

H&M, correct? 18 

A. Yes, they had one forklift here that I used to -- 19 

Q. Okay.  What do you do to maintain that forklift? 20 

A. Same as with the trucks.  You got to inspect it to make 21 

sure everything is fine so you can use it. 22 

Q. If you know, what is the forklift used for on the yard? 23 

A. It’s just used for me, the little small -- it’s a small 24 

forklift that belongs to H&M, and it’s used for me, like, if 25 
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I order parts, to unload the trucks or if I have to pick up 1 

something that’s heavier than I can lift, I use it as, like, 2 

my right hand.  It’s like my helper. 3 

Q. Okay.  So, it’s another piece -- like the man-basket, 4 

it’s another piece of equipment you use, right? 5 

A. Yes, I’m the only one that uses it. 6 

Q. Okay, so you answered my next question.  No one else 7 

uses it, then? 8 

A. No, unless Jermaine may get some parts from a truck 9 

that’s been shipped to him, then he’ll use it to unload that 10 

truck and put them parts up there in the warehouse.  But 11 

other than that, that’s it.  It just sits there for me. 12 

Q. Okay.  Just so we can be clear that I’ve covered 13 

everything, there’s cranes you maintain, trucks, the lift-14 

basket or the man-basket, a forklift.  Is there other things 15 

with engines that are used on the yard? 16 

A. Yes, there is.  There’s two -- they have two service 17 

trucks here, or three service trucks.  They have a service 18 

truck for Jermaine, in case he has to go out in the yard and 19 

do work on the chassis.  And then the front office has two 20 

pickup trucks here, that belongs to H&M, that I have to 21 

maintain. 22 

Q. Okay, so let’s -- those are distinct from the hustler 23 

trucks though, right? 24 

A. Correct.  The two -- well, the service truck that 25 
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Jermaine uses, the sole purpose is to repair the chassis out 1 

in the yard if they can’t get the chassis to his shop.  The 2 

pickup trucks is used for the people up front, where they got 3 

to go do updates on the yard of the containers and the 4 

chassis. 5 

Q. Okay.  So you have one service truck for Jermaine that 6 

you help maintain, and then two -- excuse me. 7 

A. Yes, that I maintain only. 8 

Q. Okay, that you maintain.  And two pickup trucks. 9 

A. Correct. 10 

Q. And again, you’re the only one that’s maintaining them, 11 

correct? 12 

A. Correct. 13 

Q. And you were maintaining that when you began at H&M, 14 

right? 15 

A. Yes, the -- 16 

Q. Or those, I should say.  Is that the same with the 17 

service truck, you were maintaining the service truck when 18 

you started at H&M? 19 

A. Yes, I was, yes. 20 

Q. Okay, other things with engines or other equipment that 21 

you would help maintain while at the yard? 22 

A. That’s it, except for the Hyster forklifts that the 23 

railroad owns.  The railroad has a Hyster forklift here, 24 

which is a very large forklift that they use for chassis 25 
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racks. 1 

Q. What’s that?  Can you give me a better description of 2 

what a Hyster forklift is? 3 

A. Hyster forklift is just a very large forklift that can 4 

pick up heavier items, that’s all. 5 

Q. If you know, who uses that at the yard? 6 

A. I use it and then the operations-side uses it when they 7 

have to do chassis racks.  Chassis rack is the -- when the 8 

railroad send in a rack of chassis that’s stacked on top of 9 

each other, and they have to unload it, and they use that 10 

forklift. 11 

Q. Okay.  If you know, is that drivers that are using 12 

the -- 13 

A. Yes, that’s operations side, correct. 14 

Q. Okay, all right.  And that’s equipment that’s been 15 

provided by the railroad, right? 16 

A. Yes, Norfolk Southern. 17 

Q. Okay.  Is there anything else that -- well, let me -- 18 

the Hyster forklift, were you helping maintain that when you 19 

began at H&M? 20 

A. No, no, they had another company that was in here, 21 

Calmar. 22 

Q. Okay, so Calmar was -- 23 

A. Calmar was the crane maintenance company that was 24 

awarded the contract by Norfolk Southern when H&M came in 25 
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here. 1 

Q. Okay, so they maintained the crane and the Hyster 2 

forklift, right? 3 

A. They maintained the two cranes and the Hyster forklift 4 

only. 5 

Q. Okay.  Those are the only three things that they 6 

maintained? 7 

A. Correct, at that time. 8 

Q. Okay.  At any time, were they maintaining other things? 9 

A. No. 10 

Q. Okay. 11 

A. Not that I’m aware of, no. 12 

Q. Okay, and when you were at ITS, did you maintain the 13 

Hyster forklift? 14 

A. When I was at ITS, I maintained everything. 15 

Q. Okay, so all the equipment you listed, you maintained -- 16 

well, if it was ITS equipment, you maintained it for ITS, but 17 

it may have changed to H&M equipment, right? 18 

A. Correct. 19 

 MR. FITZGERALD:  May I have a couple minutes to confer 20 

with Mr. Marculewicz?  You’re on mute, Your Honor. 21 

 JUDGE STECKLER:  Mr. Hunter, we’re going to go off the 22 

record for a couple minutes.  Just sit tight there if you 23 

don’t mind.  You can get -- or if you’d like to get up and 24 

move around a little bit for the next five minutes, but just 25 
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don’t discuss your testimony with anybody, okay? 1 

 THE WITNESS:  Okay, I’ll sit.  Thank you. 2 

 COURT REPORTER:  We are off the record at 10:28. 3 

(Off the record from 10:28 a.m. to 10:35 a.m.) 4 

 COURT REPORTER:  We are back on the record at 10:35. 5 

 JUDGE STECKLER:  Mr. Fitzgerald, do you have further 6 

questions for Mr. Marcus here? 7 

 MR. FITZGERALD:  We do not have any -- we do not have 8 

further questions, Your Honor. 9 

 JUDGE STECKLER:  Okay, Ms. Duvall, further questions 10 

from GC? 11 

 MS. DUVALL:  Yes, just a couple questions. 12 

REDIRECT EXAMINATION 13 

Q.  BY MS. DUVALL:  Mr. Hunter, you talked about H&M brought 14 

in their own forklift.  I think you said it was like your 15 

right arm.  Was that there when you first started working for 16 

H&M or was that brought in later? 17 

A. It was brought in a little bit later. 18 

Q. Okay, about how long had you been there before that was 19 

brought in? 20 

A. Maybe a month. 21 

Q. Okay, and you talked about this man-basket you used for 22 

maintaining the crane.  Was that there when you first started 23 

working for H&M? 24 

A. It was only brought it after they received the contract 25 
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for doing repairs on the crane. 1 

 COURT REPORTER:  I’m sorry to jump in, but, Mr. Hunter, 2 

if you could keep your voice up.  I’m recording.  Thank you. 3 

A. No, that was brought in when they was awarded the 4 

contract with the cranes. 5 

Q. Okay, so it was brought in around the same time you 6 

started working on the cranes? 7 

A. Maybe a couple weeks afterwards. 8 

Q. Okay. 9 

 MS. DUVALL:  I have no further questions, Your Honor. 10 

 JUDGE STECKLER:  Mr. Esders. 11 

 MR. ESDERS:  Nothing from me, Your Honor. 12 

 JUDGE STECKLER:  Mr. Fitzgerald. 13 

 MR. FITZGERALD:  No further questions, Your Honor. 14 

 JUDGE STECKLER:  Mr. Hunter, you’re about to be excused 15 

as a witness.  Please do not discuss your testimony with 16 

anybody until after this hearing is over.  You’ll probably 17 

hear something around the workplace about what’s happening. 18 

 THE WITNESS: Okay. 19 

 JUDGE STECKLER:  Okay? 20 

 THE WITNESS:  Yes, ma’am. 21 

 JUDGE STECKLER:  Thank you so much for your time this 22 

morning.  You can log out. 23 

(Witness excused.) 24 

 JUDGE STECKLER:  Does General Counsel have another 25 



2087 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

rebuttal witness? 1 

 MS. DUVALL:  No, Your Honor, we have completed our 2 

rebuttal case. 3 

 JUDGE STECKLER:  Mr. Esders, do you have any witnesses? 4 

 MR. ESDERS:  I do not, Your Honor. 5 

 JUDGE STECKLER:  Mr. Fitzgerald, do you have further 6 

rebuttal? 7 

 MR. FITZGERALD:  No, Your Honor. 8 

 JUDGE STECKLER:  Okay.  Let’s go off the record for two 9 

minutes -- well, let me put it this way.  First, I need to 10 

give you an opportunity to discuss settlement again.  So I’m 11 

going to go off the record for two minutes, come back and let 12 

me know whether it’s something you want to have further 13 

discussions about.  If not, we’ll close the hearing. Okay.  14 

Off the record.  15 

 COURT REPORTER:  We are off the record at 10:38. 16 

(Off the record from 10:38 a.m. to 10:41 a.m.) 17 

 COURT REPORTER:  We are back on the record at 10:41. 18 

 JUDGE STECKLER:  Okay, off the record, we had a short 19 

discussion about settlements.  Mr. Marculewicz and Mr. Esders 20 

will be in touch with each other if there’s any further 21 

movement.  Any other matters before we close the hearing? 22 

 MS. DUVALL:  No, Your Honor.  We would request an 23 

opportunity to submit briefs in this case, but other than 24 

that, no, Your Honor. 25 
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 JUDGE STECKLER:  Definitely.  Okay.  Any other matters 1 

that you’d like to raise?  Okay. 2 

 MR. ESDERS:  No. 3 

 MR. FITZGERALD:  No, Your Honor. 4 

 JUDGE STECKLER:  Thank you.  I will prepare and file 5 

with the Board my decision in this proceeding.  A copy will 6 

be served on each of the parties.  You are reminded to refer 7 

to the Board’s rules and regulations for information 8 

regarding the filing of briefs and proposed bindings for my 9 

consideration in regarding proceedings before the Board after 10 

the issuance of a judge’s decision. 11 

 Now that all the evidence is in, you have a better 12 

opportunity to access your chances regarding the outcome of 13 

the issues than you had at the outset of the trial.  All 14 

parties should carefully weigh the risks entailed, and decide 15 

an amicable settlement of the issues might not offer a more 16 

satisfactory solution. 17 

 Settlement may be arranged now or at any time before I 18 

issue my decision.  I will allow until April 27, 2021, which 19 

is 35 days from the close of the trial for filing of the 20 

briefs and any proposed findings and conclusions. 21 

 Briefs should be filed directly with the Division of 22 

Judges in the Washington, D.C., office, regardless of whether 23 

they are mailed or e-filed.  Any requests for an extension of 24 

time for the filing of briefs must be made in writing to 25 
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Chief Judge Giannasi or Deputy Chief Judge Amchan in that 1 

office and served upon the other parties. 2 

 The positions of the other parties regarding the 3 

extension should be obtained and set forth in the request.  4 

It is the policy of the Division of Judges to grant 5 

discretionary extensions only when they are clearly 6 

justified.  Requests for extensions must contain specific 7 

reasons and show that the requesting party cannot reasonably 8 

meet the current deadline. 9 

 Any questions on the briefs? 10 

 MR. ESDERS:  No, Your Honor. 11 

 JUDGE STECKLER:  I do request that all parties brief 12 

credibility issues and apparently, I will have to address the 13 

issue of the GC termination in my decision.  If the parties 14 

want to refer me to what’s already been filed with the Board, 15 

that should suffice or if you’d like to add additional 16 

arguments, that should be fine as well. 17 

 Any questions on that? 18 

 MS. DUVALL:  Not from the Acting General Counsel, Your 19 

Honor.  Thank you. 20 

 MR. ESDERS:  No, Your Honor. 21 

 JUDGE STECKLER:  Okay, and just to keep in mind also, 22 

one issue that I’m looking at is whether a union was actually 23 

formed when the employees signed the cards, i.e. were they 24 

temporary, were they permanent, to give you an idea of 25 
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something that is pertinent to my methodology here. 1 

 If there’s anything further, shake yes/no.  Everybody’s 2 

shaking their heads no.  There being nothing further, the 3 

trial is now closed.  Off the record. 4 

 COURT REPORTER:  We are off the record at 10:46. 5 

(Whereupon, at 10:46 a.m., the hearing in the above-entitled 6 

matter was closed.) 7 

 8 

 9 

 10 

 11 

 12 
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 18 
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 25 

26 
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CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), Region 05, in the 3 

matter of H&M INTERNATIONAL TRANSPORTATION, INC., Case No. 4 

05-CA-241380, on March 23, 2021, was held according to the 5 

record, and that this is the original, complete, and true and 6 

accurate transcript that has been compared to the recording, 7 

at the hearing, that the exhibits are complete and no 8 

exhibits received in evidence or in the rejected exhibit 9 

files are missing. 10 

 11 

 12 

       13 

      _____________________________ 14 

      Tom Bowman 15 

      Official Reporter 16 

 17 

 18 

       19 

 20 

 21 

 22 

 23 

 24 

 25 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 05 
       _  
                                  | 
In the Matter of:                 | 
                                  | 
H&M INTERNATIONAL TRANSPORTATION, |  
INC.,                             | 
                                  | 
              Respondent,         | 
                                  |   Case No. 05-CA-241380 
    and                           |                                                                                             
                                  | 
INTERNATIONAL LONGSHOREMEN'S      | 
ASSOCIATION, LOCAL 1970, AFL-CIO  | 
                                  | 
              Charging Party,     | 
                                  | 
    and                           | 
                                  | 
TEAMSTERS LOCAL UNION No. 822     | 
a/w THE INTERNATIONAL BROTHERHOOD | 
                                  | 
              Party in Interest.  |  
__________________________________| 
 
 

 The above-entitled matter came on for hearing pursuant 

to notice, before SHARON LEVINSON STECKLER, Administrative 

Law Judge, via videoconference, on Monday, March 22, 2021, at 

9:30 a.m.  
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A P P E A R A N C E S 1 
 2 

Counsel for the General Counsel: 3 
   4 
 BARBARA DUVALL, Esq. 5 
 National Labor Relations Board - Region 5 6 
 100 South Charles Street, Suite 600 7 
 Baltimore, Maryland 21201 8 
 (410) 962-2822 9 
 (410) 962-2198 (Fax)  10 
 barbara.duvall@nlrb.gov 11 
 12 
 STEPHANIE C. EITZEN, Esq.  13 
 National Labor Relations Board - Region 5 14 
 P.O. Box 1386 15 
 Newport News, VA 23601 16 
 (757) 594-0557 17 
 (757) 594-9334 (Fax) 18 
 stephanie.eitzen@nlrb.gov 19 
 20 
On Behalf of the Charging Party: 21 
 22 
 BRIAN ESDERS, Esq. 23 
 Abato, Rubenstein & Abato, P.A. 24 
 809 Gleneagles Court, Suite 320 25 
 Baltimore, MD 21286 26 
 (410)321-0990 27 
 besders@abatolaw.com 28 
 29 
On Behalf of the Respondent: 30 
    31 
 STEFAN J. MARCULEWICZ, Esq. 32 
 Littler Mendelson, P.C. 33 
 21 East State Street, Suite 1600 34 
 Columbus, OH 43215 35 
 (614) 463-4237 36 
 smarculewicz@littler.com 37 
 38 
 BRENDAN J. FITZGERALD, Esq. 39 
 Littler Mendelson, P.C. 40 
 1301 McKinney Street, Suite 1900 41 
 Houston, TX 77010 42 
 (713) 652-4750 43 
 bfitzgerald@littler.com 44 
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 A P P E A R A N C E S (cont.) 1 
 2 
Also Present: 3 
  4 
 DAVID MORRISSEY, Courtroom Deputy 5 
 6 
 7 
 8 
 9 
 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 

26 
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I N D E X 1 
               VOIR 2 
WITNESSES            DIRECT  CROSS   REDIRECT   RECROSS DIRE 3 
 4 
Jesse J. DeGroot     1899    1957     2015       2017   1951 5 
                             2004 6 
 7 
Charles "Chuck"   2020 2042      --     --    2035 8 
Connors     2056 9 
 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 

26 
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E X H I B I T S 1 

EXHIBIT              FOR IDENTIFICATION     IN EVIDENCE  2 

GENERAL COUNSEL'S  3 

 GC-1(m) through GC-1(o)    1896      1896  4 

 5 

RESPONDENT'S  6 

 R-F        2032      2036 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

26 
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P R O C E E D I N G S 1 

       (Time Noted:  9:32 a.m.) 2 

 JUDGE STECKLER:  Okay.  In that case, we'll be on the 3 

record please. 4 

 COURT REPORTER:  We are on the record at 9:32 a.m. 5 

Eastern. 6 

 JUDGE STECKLER:  Thank you.  Good morning.  This is 7 

March 22nd, the 10th day of hearing for H&M.  We've had a few 8 

off-the-record discussions this morning. 9 

 Ms. Duvall, you intended to make a motion this morning. 10 

(General Counsel's Exhibit 1(m) through 1(o) marked for 11 

identification.)  12 

 MS. DUVALL:  Yes, Your Honor.  I would move to admit 13 

General Counsel Exhibits Number 1(m), 1(n) and 1(o) which are 14 

additions to the formal papers.  It's the first amended 15 

complaint, service of the first amended complaint and 16 

Respondent's answer to the first amended complaint. 17 

 MR. FITZGERALD:  No objection, Your Honor.   18 

 MR. ESDERS:  No objection. 19 

 JUDGE STECKLER:  Those Exhibits 1(m) through 1(o), are 20 

admitted. 21 

(General Counsel's Exhibits 1(m) through 1(o) received in 22 

evidence.)  23 

 JUDGE STECKLER:  Additional motions this morning? 24 

 MR. FITZGERALD:  No, Your Honor. 25 
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 MS. DUVALL:  No, Your Honor. 1 

 JUDGE STECKLER:  And no other preliminary matters.  Then 2 

in that case, Respondent may call its next witness. 3 

 MR. FITZGERALD:  The Respondent calls Jessie DeGroot. 4 

 JUDGE STECKLER:  Mr. DeGroot, your camera is off.  There 5 

we go.   6 

 MR. DeGROOT:  Good morning. 7 

 JUDGE STECKLER:  Good morning, sir.  Can you please 8 

raise your right hand? 9 

(Whereupon,  10 

JESSE DeGROOT 11 

was called as a witness by and on behalf of the Respondent 12 

and, after having been first duly sworn, was examined and 13 

testified as follows:) 14 

 JUDGE STECKLER:  Please state your name and spell it for 15 

the record. 16 

 THE WITNESS:  Full name is Jesse James DeGroot, J-e-s-s-17 

e, J-a-m-e-s, D-e-G-r-o-o-t. 18 

 JUDGE STECKLER:  Thank you.  Mr. DeGroot, is there 19 

anyone in the room with you there? 20 

 THE WITNESS:  No, ma'am.   21 

 JUDGE STECKLER:  Okay.  Do you have up like a false 22 

background or is that the real background in the room you're 23 

in? 24 

 THE WITNESS:  That's a false background. 25 
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 JUDGE STECKLER:  Okay.  Would you mind switching it to a 1 

regular background so we can see what the room looks like? 2 

 THE WITNESS:  Yeah, I'm just in an unfinished basement.  3 

I'm trying to be presentable.  I don't have a home office. 4 

 JUDGE STECKLER:  No, don't worry about that. 5 

 THE WITNESS:  Okay.  Give me one second.  I'll get rid 6 

of that for everybody.   7 

 JUDGE STECKLER:  Okay.  Do we need to go off the record 8 

for a moment, Mr. DeGroot, while you get this put together? 9 

 THE WITNESS:  I think that makes sense, Your Honor.   10 

 JUDGE STECKLER:  Okay.  Let's go off the record for a 11 

moment. 12 

(Off the record from 9:36 a.m. to 9:37 a.m.)  13 

 JUDGE STECKLER:  Okay.  We'll be back on the record 14 

please. 15 

 Thank you, Mr. DeGroot, for switching over to seeing the 16 

regular background there.  And you said there's no one else 17 

in the room with you? 18 

 THE WITNESS:  No. 19 

 JUDGE STECKLER:  No, you didn't.  There's no one there.  20 

Okay.   21 

 THE WITNESS:  No, ma'am.   22 

 JUDGE STECKLER:  And sometimes as you'll notice, there's 23 

a little bit of lag on the audio.  So as you testify, if an 24 

attorney makes an objection, just stop.  Don't answer the 25 
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question.  Give me a chance to rule before -- you may not 1 

have to answer that question at all, okay? 2 

 THE WITNESS:  Understood. 3 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, your witness. 4 

 MR. FITZGERALD:  Thank you, Your Honor.   5 

DIRECT EXAMINATION 6 

Q. BY MR. FITZGERALD:  Jesse, what is your position with 7 

H&M? 8 

A. My current position is vice president, intermodal 9 

operations. 10 

Q. What are your duties as the vice president of intermodal 11 

operations? 12 

A. I'm responsible for all aspects, daily operations, 13 

hiring, development, budgeting, fiscal responsibility for 14 

everything H&M does within the intermodal operation. 15 

Q. Okay.  And what is the intermodal operation? 16 

A. That is any terminal contracted to any of the railroads.  17 

We provide lift on, lift off services, terminal management 18 

services and other sort of services to railroad customers. 19 

Q. Okay.  What terminals do you operate at H&M? 20 

A. Currently we have three facilities for Norfolk Southern, 21 

Landers in Chicago, Croxton in Jersey City, New Jersey, and 22 

the Portlock Terminal in Norfolk, Virginia. 23 

Q. Any for other terminal operated, other railroads? 24 

A. Not currently.  We have in the past. 25 
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Q. Okay.  So it's just the three total, correct? 1 

A. That's right, sir. 2 

Q. Okay.  How long have you held the vice president of 3 

intermodal operations position? 4 

A. I believe since October of 2019 is when I was officially 5 

promoted.   6 

Q. What position did you hold before you became vice 7 

president of intermodal operations in October of 2019? 8 

A. Prior to that position, I was regional director of 9 

intermodal operations. 10 

Q. What did you do as a regional director of intermodal 11 

operations? 12 

A. Very similar duties with the exception that I reported 13 

to a vice president. 14 

Q. Who was that? 15 

A. Kevin Harrington. 16 

Q. What was Mr. Harrington's position? 17 

A. Senior vice president, intermodal operations. 18 

Q. Okay.  If you know, is he still employed by H&M? 19 

A. He is not. 20 

Q. Okay.  I apologize, your video lagged for a second.  So 21 

he is not employed by H&M any more I believe you said, 22 

correct?  Is that a yes? 23 

A. No, sir, that's correct.  He's no longer with the 24 

company. 25 
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Q. Okay.   1 

A. Yes. 2 

Q. Do you know when his employment with H&M ended? 3 

A. I do not know exactly when it ended.  He dealt with some 4 

health issues.  So he was out on disability for some time, 5 

and not actively working but still employed.  So I couldn't 6 

speak to when exactly he separated. 7 

Q. Okay.  How long did you hold the regional manager of 8 

intermodal operations position at H&M? 9 

A. That was -- I had absorbed regional duties since June of 10 

2016.  I think I had two different titles between that time, 11 

but it was the same duties. 12 

Q. June of 2016, correct? 13 

A. That's correct.   14 

Q. Okay.  Did you hold a position before you became 15 

regional manager of intermodal operations with H&M? 16 

A. Yes, sir.   17 

Q. What was --  18 

A. Before regional director, I was terminal manager for the 19 

Los Angeles facility. 20 

Q. What dates did you hold that position? 21 

A. That was from startup in March of 2015 until June of 22 

2016. 23 

Q. What were your duties as terminal manager for the LA 24 

operation? 25 
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A. I was responsible for the daily operations of the 1 

facility which was I believe our largest at the time, hiring, 2 

discipline, manager development, all aspects of day-to-day 3 

operations on that particular facility. 4 

Q. Were you terminal manager for East LA at the time H&M 5 

took over that contract? 6 

A. I was a terminal manager at another facility, yes. 7 

Q. But not the -- hold on.  So when -- do you recall when 8 

H&M took over the East LA contract? 9 

A. Yes, sir, March of 2015. 10 

Q. And when that happened, did you become the terminal 11 

manager in East LA? 12 

A. After the startup, yes.  I was already employed with H&M 13 

in Chicago as a terminal manager, and shortly after the 14 

startup, I was transferred to Los Angeles. 15 

Q. If you know, were you the first terminal manager in East 16 

LA for H&M? 17 

A. Yes, sir.   18 

Q. Okay.  And you mentioned that you were terminal manager 19 

prior to becoming a terminal manager --  20 

 MR. FITZGERALD:  I think we may have lost Mr. DeGroot.  21 

Your Honor, you're on mute. 22 

 JUDGE STECKLER:  Okay.  Let's go off the record.   23 

 MR. MORRISSEY:  He's in the waiting room.  I'll readmit 24 

him.   25 
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 JUDGE STECKLER:  In that case, go back on the record.   1 

 COURT REPORTER:  We did not go off the record. 2 

 JUDGE STECKLER:  Okay.  Thank you.  Okay.  3 

Mr. Fitzgerald, if you wouldn't mind re-asking the question. 4 

 MR. FITZGERALD:  Certainly.   5 

Q. BY MR. FITZGERALD:  Mr. DeGroot, before you became 6 

terminal manager in East LA, you mentioned you were terminal 7 

manager in Chicago.  Is that correct?   8 

A. Yes, sir.   9 

Q. What facility was that? 10 

A. Global 1 for Union Pacific. 11 

Q. Okay.  What years were you terminal manager for Global 1 12 

in Chicago for H&M? 13 

A. 2014 to 2015, late January of '14 through March of '15. 14 

Q. While a terminal manager, did you hold the same or 15 

similar duties as when you were a terminal manager in East 16 

LA? 17 

A. Yes, sir.   18 

Q. Okay.  Did you hold a position for H&M prior to becoming 19 

terminal manager of Global 1? 20 

A. I did.  I was assistant terminal manager prior to that. 21 

Q. What were your duties as assistant terminal manager? 22 

A. To support the terminal manager and any aspects of the 23 

operation in which they needed but the primary duties was the 24 

execution of the day-to-day operations, train releases, 25 
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staffing. 1 

Q. When you say "staffing," what do you mean by "staffing?" 2 

A. Your daily staffing, how many men you would need to 3 

execute the train plan in front of you. 4 

Q. What is a train plan? 5 

A. That would be your daily plan, how many units that you 6 

have to remove from railcars or load back the railcars to 7 

meet the terminal arrival and departure plan for the 8 

customer. 9 

Q. So when you say "train plan," could that also be 10 

referred to as load planning? 11 

A. Yes.  Load planning is actually an aspect of a train 12 

plan. 13 

Q. Okay.  So could you give us the difference between those 14 

two then again, just so I'm clear? 15 

A. Yes.  A train plan would be the total facility plan, 16 

when trains will arrive, when trains will depart, what that 17 

scheduled is.  A load planning process would be actually 18 

planning the individual trailers to be loaded to a particular 19 

railcar or removed from a particular railcar. 20 

Q. Okay.  So as the assistant manager, you are responsible 21 

for a train plan?  So does that mean you're also responsible 22 

for load planning at Global 1? 23 

A. The load planner did report to the assistant terminal 24 

manager, but that wasn't a direct duty.  I didn't actually go 25 
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into the computer and program the containers myself, but 1 

those duties were under my supervision, yes, sir. 2 

Q. Okay.  So you had someone whose specific job was load 3 

planning in Global 1 in Chicago? 4 

A. Yes, sir.  It was a 24/7 operation.  So I believe there 5 

were four or five that would rotate. 6 

Q. Okay.  Prior to becoming an assistant terminal manager 7 

for Global 1, did you hold a position with H&M? 8 

A. Yes, sir, I did. 9 

Q. What position was that? 10 

A. Operations manager. 11 

Q. Was that also in Global 1? 12 

A. Yes, sir.   13 

Q. What were your duties as operations manager at Global 1 14 

for H&M? 15 

A. Operations manager's duties were more of the boots-on- 16 

the-ground type supervision.  You would issue the work orders 17 

directly to the individual drivers, operators and ground 18 

personnel.  The outside clerical staff that would conduct 19 

inventory also reported to the operations manager, but it was 20 

just a lesser operational duty.  You were the frontline 21 

supervision to the labor.   22 

Q. And I think I failed to ask, do you recall what dates 23 

you were assistant terminal manager of that Global 1 in 24 

Chicago? 25 



1906 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. That was -- it was I believe end of 2013 to be beginning 1 

of 2014, right before I was promoted.  I was only assistant 2 

terminal manager for about 3 months. 3 

 COURT REPORTER:  I'm not able to capture that.   4 

 MR. FITZGERALD:  Right.  So, Mr. DeGroot, you're -- 5 

maybe we can go off the record.  I'm having a little trouble 6 

with smooth audio and video for Mr. DeGroot.  It might make 7 

sense to have him --  8 

 JUDGE STECKLER:  Yeah, let's go off the record. 9 

(Off the record from 9:50 a.m. to 9:52 a.m.)  10 

 JUDGE STECKLER:  Back on the record please. 11 

 Mr. Fitzgerald, it looks like our audio/video issues may 12 

have improved.  So we'll give it another shot.   13 

 MR. FITZGERALD:  Great. 14 

Q. BY MR. FITZGERALD:  I think before the issues arose, I 15 

was asking you what the dates of your employment as an 16 

assistant terminal manager in Global 1 for H&M were.  Can you 17 

repeat that answer for us, Mr. DeGroot? 18 

A. Yes, sir.  It was shortly before I was promoted.  I was 19 

only assistant terminal manager for about 3 months.  I 20 

believe the very end of 2013 and maybe the first month or 2 21 

of 2014. 22 

Q. Okay.  And as operations manager for H&M for Global 1, 23 

how long did you hold that position? 24 

A. Just over a year.  I was hired by H&M in December of 25 
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2012. 1 

Q. Okay.  So you were hired originally at H&M as the 2 

operations manager in Global 1, correct? 3 

A. That's correct.   4 

Q. Okay.  Great.  You had mentioned when you were 5 

describing your current duties, you had responsibility for 6 

hiring.  Is that correct?   7 

A. Yes, sir.   8 

Q. What do you mean by -- when you say you have 9 

responsibility for hiring, what does that entail? 10 

A. Currently, I would give directive to each individual 11 

site manager on best practices for hiring, and I'm 12 

responsible for monitoring our overall headcount at each 13 

facility. 14 

Q. Okay.  What are your best practices for hiring as you 15 

describe them? 16 

A. Very situational obviously.  Each terminal requires a 17 

unique approach, but generally our best practices, if we were 18 

to be starting a new operation or correcting an existing 19 

operation, would be to hire without experience and train from 20 

scratch to ensure the new employees are conducting themselves 21 

on the facility and in the manner that we would prefer. 22 

Q. And why would you prefer, why without experience over an 23 

individual with experience? 24 

A. Occasionally you can find good employees with 25 
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experience, but in my experience in the industry, generally 1 

when you're hiring somebody that has prior experience, you're 2 

often trying to retrain or break bad habits.  So with a new 3 

employee you can build the right habits from an operational 4 

perspective, from a safety perspective, from a morale 5 

perspective.  You can build them in the ways that you want.   6 

Q. Okay.  Do you find, in your experience, do you find that 7 

training an experienced employee takes longer than training 8 

an inexperienced employee? 9 

A. Generally, no.  An experienced employee would have the 10 

industry experience as far as driving a hustler truck or 11 

potentially operating lift equipment.  Generally what you 12 

find in an experienced industry person is they may have bad 13 

habits of cutting corners from a safety perspective.  They 14 

may have existing attendance issues which is a major problem 15 

or sometimes generally just attitude problems because they're 16 

jaded.   17 

Q. Are these best practices something you typically 18 

communicate to individuals that you work with? 19 

A. Yes, sir.   20 

Q. And who are those folks that you typically communicate 21 

those best practices to? 22 

A. My direct reports are the terminal managers now. 23 

Q. So you would tell your terminal managers that these are 24 

your best practices? 25 
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A. Yes, sir.   1 

Q. And do you expect them to be followed? 2 

A. Absolutely. 3 

Q. Okay.  If you don't look for experience in hiring as 4 

part of your best practices, what are those traits that you 5 

look for in hiring? 6 

A. Was that an objection or something?  I couldn't hear.  I 7 

heard background noise. 8 

Q. No, we did not hear an objection.   9 

A. Okay.  I just wanted to make sure before I continue.  So 10 

that the traits I would look for, and I would direct my 11 

terminal site managers to look for in a new hire would be (a) 12 

a good attitude, (b) a good attendance record, a good history 13 

of attendance, and a willingness to learn.  Just an overall 14 

good attitude because the morale of these facilities and the 15 

general attitude that is built by the collective of 16 

management and employees is paramount to the productivity and 17 

the investment in like the safety, just an overall buy-in 18 

from the employees.  Attitude is very important.  19 

Q. What happens if you have poor buy-in or poor attitude at 20 

a terminal? 21 

A. Generally, you'll have a higher accident rate.  You'll 22 

have lower productivity, and just an over toxic environment 23 

which we try to avoid. 24 

Q. How does poor productivity manifest itself at a 25 



1910 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

terminal? 1 

A. It reflects directly in our most basic productivity 2 

measurement.  It's called lift per man hour.  It's how many 3 

man hours are spent to achieve "X" number of lifts, and 4 

that's essentially our biggest driver to the financial 5 

perspective, whether or not a terminal is going to be 6 

profitable or unprofitable. 7 

Q. Okay.   8 

A. So bad morale, you'll have -- you'll end up with more 9 

employees to achieve the same amount of lifts because the 10 

boots on the ground are doing the bare minimum. 11 

Q. Does that bad morale or can that bad morale create 12 

issues with the railroads themselves as well? 13 

A. Absolutely.  Obviously as a third party vendor, our 14 

responsibility first and foremost is to provide excellent 15 

service to the customer.  And so that would generally be -- 16 

the most important pieces would be releases of the outbounds, 17 

making the --  18 

 JUDGE STECKLER:  I think we've lost him again.   19 

 Let's go off the record a moment until we find him.   20 

(Off the record from 10:00 a.m. to 10:00 a.m.)  21 

 JUDGE STECKLER:  Back on the record please. 22 

Q. BY MR. FITZGERALD:  Can --  23 

 MR. FITZGERALD:  I'm sorry, Your Honor. 24 

 JUDGE STECKLER:  Go ahead.  I'm sorry. 25 
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Q. BY MR. FITZGERALD:  To repeat the question, can bad 1 

morale affect the relationship with the railroad at a 2 

terminal? 3 

A. Yes, sir.  It most certainly can.  As a third party 4 

service provider, the service to the customer is one of the 5 

most important duties that we have, and that would primarily 6 

be outbound release schedule, the inbound availability 7 

schedule and adhering to the safety protocol of that 8 

particular customer at that particular site.  Bad morale 9 

would certainly affect the availabilities of the containers. 10 

Q. How does it affect the availabilities of the containers? 11 

A. If we miss the outbound release, it can affect the 12 

entire schedule of the railroad.  Each outbound train has a 13 

particular time it needs to depart, a particular time it 14 

needs to arrive at the next facility.  If you have bad 15 

morale, bad employees that aren't executing those goals, you 16 

can potentially sidetrack the entire operation of the 17 

railroad, not just at the particular facility. 18 

Q. So when you say availability of containers, you mean 19 

ensuring that everything gets out on schedule.  Is that 20 

right?   21 

A. Gets out on schedule or is available for the outside 22 

driver to pick up on schedule. 23 

Q. Okay.  All right.  And what happens if containers aren't 24 

available for the railroads or for the third party to pick 25 
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up? 1 

A. Again, you're delaying a major piece of the entire 2 

operation, not just your facility.  If the inbound 3 

availability is missed, the outside driver community cannot 4 

come pick those up and deliver those to their customer, and 5 

again, if the outbound is missed, you're delaying the arrival 6 

to the next facility.  So you could be causing a major issue 7 

in the supply chain not only for the containers, but also for 8 

the railcars because the railcars come in, get unloaded and 9 

reloaded and shipped to the next location. 10 

Q. And would that jeopardize your continued operation as a 11 

third party contractor for a railroad if you had continued 12 

availability of container issues? 13 

A. Absolutely. 14 

Q. Okay.  You also mentioned that bad morale or poor morale 15 

I believe could create safety issues.  Do you recall saying 16 

that? 17 

A. Yes, sir.   18 

Q. What safety issues could be created by bad morale? 19 

A. It's a safety sensitive industry.  So you're generally 20 

working with heavy equipment.  You're working with multiple 21 

vendors inside a facility, and when you have poor morale, you 22 

have little investment in following the policies and 23 

procedures that are in place.  People will cut corners.  24 

They'll have little regard for their own safety and the 25 
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safety other coworkers. 1 

Q. Okay.  You had said those -- you had listed the best 2 

practices that -- the best practices that you mentioned 3 

earlier, I think you said related to your terminal startups 4 

and corrections.  Do you have other best practices for hiring 5 

during regular terminal operations if you're not doing a 6 

startup or a correction? 7 

A. Generally very similar.  The only thing I would say in a 8 

normal hiring scenario would be it's almost a guarantee, 100 9 

percent, that you would hire an inexperienced employee, 10 

somebody with no industry experience and train them from 11 

scratch.  There are exceptions in the other situations where 12 

you would want maybe a small amount of experienced employees 13 

to be hired.   14 

Q. Why would you want a small amount of employees to be 15 

hired with experience? 16 

A. Particularly in a start-up operation, you would probably 17 

look to keep a couple of key essential employees, you know, a 18 

terminal manager, clerical admin type, maybe an operations 19 

manager, and then from an outside perspective, a labor 20 

perspective, possibly a leadman-type position. 21 

Q. Okay.  When you said "outside labor perspective," do you 22 

mean an hourly employee? 23 

A. Correct. 24 

Q. Okay.  Do you consider maintenance to be key employees? 25 
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A. Yes, particularly lift equipment maintenance is even 1 

more difficult than a chassis trailer repair mechanic. 2 

Q. Okay.  Do you consider someone with inventory experience 3 

or load plan experience to be key? 4 

A. Yes. 5 

Q. You had mentioned that you were a terminal manager for 6 

East LA, you were the first terminal manager for East LA at 7 

H&M, right? 8 

A. That's correct.   9 

Q. Were you involved in the startup at that facility? 10 

A. I was.  I was there for day 1. 11 

Q. Okay.  Did you implement the hiring best practices as 12 

terminal manager at that facility when you started up the 13 

East LA facility? 14 

A. To a point.  East LA was a little bit of a different 15 

scenario.  It was a very, very large operation, excess of 16 

500,000 lifts annually, so an employee roster of 120 people.  17 

In a situation like that, with a facility that large, you 18 

would have almost no alternative but to hire a fair portion, 19 

maybe 40 to 50 percent of the prior contractor's employees 20 

and then you would just monitor them very closely over the 90 21 

day probationary period. 22 

Q. Okay.  But otherwise, the remaining 50 to 60 percent 23 

would have been employees off the street? 24 

A. Correct. 25 
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Q. Do you recall East LA, whether or not you replaced the 1 

40 to 50 percent of experienced employees in that 90 day 2 

window, in the probationary period I should say? 3 

A. A good portion of them.  I don't have an exact figure 4 

off the top of my head, but I do recall letting a good 5 

portion of them go for various reasons, generally attendance, 6 

safety violations. 7 

Q. Okay.  Beyond East LA, have you been involved in any 8 

startups for H&M? 9 

A. East LA and the Norfolk operation are the only two 10 

startups I've been involved with. 11 

Q. Okay.  We'll get to Norfolk.  You had also mentioned 12 

that you had -- you used those best practices, the hiring 13 

best practices you described in recruiting and terminal 14 

corrections.  Do you recall saying that? 15 

A. Yes, sir.  That's correct.   16 

Q. Where have you done terminal corrections for H&M in your 17 

current position? 18 

A. Oakland, California for the Union Pacific; Laredo, Texas 19 

for Union --  20 

 JUDGE STECKLER:  Off the record please.  We've lost him 21 

again. 22 

(Off the record from 10:08 a.m. to 10:09 a.m.) 23 

 JUDGE STECKLER:  We'll be back on the record please. 24 

Q. BY MR. FITZGERALD:  Before you had cut out, Mr. DeGroot, 25 



1916 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

I had asked whether or not you had done course corrections or 1 

corrections of terminal operations in your current position 2 

at H&M and you had mentioned Oakland for the Union Pacific 3 

and I believe you were saying Laredo for the Union Pacific, 4 

but have there been others? 5 

A. Yes, sir.  As I cut off, I was moving to the next one.  6 

So Oakland, California for Union Pacific; Laredo, Texas for 7 

Union Pacific; Marion, Arkansas for Union Pacific, Croxton, 8 

New Jersey for Norfolk Southern and I believe that's it, at 9 

least what I can recall off the top of my head. 10 

Q. Okay.  For each of those facilities when you were 11 

correcting course, you implemented the hiring best practices 12 

you described before? 13 

A. Yes, sir.   14 

Q. Okay.  Let's turn briefly to the Norfolk facility.  Do 15 

you recall when you learned that the Norfolk Southern 16 

facility in Norfolk was put out to bid? 17 

A. I do not recall exactly when it was put out for bid.  It 18 

wasn't a normal bid process.  I recall getting a phone call 19 

from Mr. Connors --  20 

 JUDGE STECKLER:  Mr. DeGroot, you're breaking up.  Hold 21 

on just a moment.  Let things catch up. 22 

 THE WITNESS:  I would say around --  23 

 JUDGE STECKLER:  Hold on just a moment.  Could you 24 

restate your answer up until now? 25 
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 THE WITNESS:  How's that? 1 

 JUDGE STECKLER:  That's better.  Thank you.   2 

 THE WITNESS:  Okay.  I do recall -- I don't recall 3 

exactly when the terminal went out for bid or if it was put 4 

up for bid in the normal process from the Norfolk Southern.  5 

I remember receiving a call from Mr. Connors, the president 6 

of H&M, around November I would say, if my memory serves me 7 

correct, November of I think it would have been 2018 at that 8 

point.  And he had mentioned that a small facility in 9 

Virginia may be coming up, and asked me to put the best 10 

educated guess on the numbers for a small facility in that 11 

region. 12 

Q. BY MR. FITZGERALD:  You said you were not sure if it was 13 

the normal bid process, correct? 14 

A. That's correct.   15 

Q. In your experience, what is the normal bid process? 16 

A. A normal bid process in the industry, you would receive 17 

notice from the customer via email about the particular 18 

facility or facilities that they were going to put up for 19 

bid.  You would receive a bid packet that would have detailed 20 

information in regards to the operation, number of lifts, any 21 

extracurricular services that might be required.  And then a 22 

bid meeting would normally take place where all of the 23 

vendors would go in and meet with the customer and ask any 24 

questions about the facility, do a site tour, and at that 25 
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point, you would have 2 to 4 weeks to put together a proposal 1 

and submit a proposal. 2 

Q. In your role as vice president of intermodal operations, 3 

would you normally be involved in bid meetings? 4 

A. Yes. 5 

Q. Okay.  Do you recall whether you were involved in the 6 

one for Norfolk? 7 

A. No, to the best of my -- meeting. 8 

Q. Okay.  I had the audio on me -- it skipped a bit.  You 9 

said to the best of you -- could you repeat your answer 10 

please? 11 

A. Yes, sir.  To the best of my knowledge, I don't believe 12 

there was a bid meeting held for the Norfolk operation. 13 

Q. Okay.  You said in November of 2018, you received a call 14 

from Mr. Connors.  Do you recall what Mr. Connors said to 15 

you? 16 

 MS. EITZEN:  Objection, Your Honor.  Hearsay.   17 

 JUDGE STECKLER:  Mr. Fitzgerald. 18 

 MR. FITZGERALD:  He's testifying about a telephone 19 

conversation he had with Mr. Connors.   20 

 MS. EITZEN:  Your Honor, he's not a -- case, Mr. Connors 21 

was a party opponent and it was an exception to hearsay, and 22 

is not a party opponent for Respondent.  Mr. Connors is able 23 

to testify himself about this statement.   24 

 JUDGE STECKLER:  So, Mr. Fitzgerald, let me make sure 25 
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I'm understanding this.  You're asking Mr. DeGroot what 1 

Mr. Connors told him about his discussions with Norfolk 2 

Southern.  Is that correct?   3 

 MR. FITZGERALD:  No, I'm asking him what Mr. Connors 4 

told Mr. DeGroot when he called him on the phone after -- 5 

what his recollection of what Chuck told him when he called 6 

him on the phone. 7 

 JUDGE STECKLER:  Okay.  We'll continue --  8 

Q. BY MR. FITZGERALD:  So, Mr. DeGroot, you testified that 9 

in November of 2018, Chuck Connors called you about a 10 

potential small facility coming up for bid in Norfolk, 11 

Virginia, correct? 12 

 MR. FITZGERALD:  And he may be frozen. 13 

 JUDGE STECKLER:  He's frozen again.  Off the record.  14 

(Off the record from 10:15 a.m. to 10:17 a.m.)  15 

 JUDGE STECKLER:  We're ready to go back on the record 16 

please. 17 

 Mr. Fitzgerald. 18 

 MR. FITZGERALD:  Thank you, Your Honor.   19 

Q. BY MR. FITZGERALD:  Mr. DeGroot, you testified that at 20 

some point in November, you believe in November of 2018, you 21 

received a phone call from Chuck Connors relating to a small 22 

facility that may be coming up for bid.  What did Mr. Connors 23 

tell you in that conversation? 24 

A. It was very basic.  It was, you know, it was casual 25 
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amongst the conversation of the daily operations.  He called 1 

and said something along the lines of we might have an 2 

opportunity at a small facility.  I believe he said Virginia.  3 

I don't believe he told me exactly what facility it was.  He 4 

mentioned approximately 50,000 lifts annually, and asked me 5 

to start putting numbers together for an operation of that 6 

type. 7 

Q. Do you consider 50,000 lifts annually to be a small 8 

facility? 9 

A. Very small facility. 10 

Q. Okay.  What did you do after you had that conversation 11 

with Mr. Connors? 12 

A. I did a little bit of research about the Virginia area, 13 

as far as pay rates, like what, you know, a competitive type 14 

salary would be and just did the basic outline of what the 15 

bid process normally constitute.  Just basic what you think 16 

you could produce productivity-wise in a small operation like 17 

that because you do have certain limits.  You have to have a 18 

certain amount of manpower to perform the basic lifts, but 19 

that was generally it.  I put the basic numbers together.  We 20 

discussed what those basic numbers looked like, and I believe 21 

that was about it. 22 

Q. Okay.  So can you give us a bit more detail about what 23 

you mean by the basic numbers for a bid? 24 

 MR. FITZGERALD:  I think we may have lost Mr. DeGroot 25 
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again. 1 

 JUDGE STECKLER:  Okay.  Off the record. 2 

(Off the record from 10:20 a.m. to 10:22 a.m.)  3 

 JUDGE STECKLER:  Okay.  We can go back on the record. 4 

Q. BY MR. FITZGERALD:  Okay.  Before there was a connection 5 

issue, Mr. DeGroot, I asked you to give us a bit more detail 6 

on what you mean when you say you put together the basic 7 

numbers for a bid as part of the big process for Norfolk 8 

Southern, in the Norfolk, Virginia facility. 9 

A. Okay.  So your basic components would be a target 10 

productivity.  So how many lifts you could perform for each 11 

man hour paid, the number of equipment, hustler equipment you 12 

would need for an operation of approximately 50,000 lifts in 13 

this case, generally an estimate of how much fuel you would 14 

use in an operation of that type and generally what type of 15 

profit margin you would want. 16 

Q. Okay.  And so you did that for the Norfolk Southern 17 

facility in Norfolk, Virginia, right? 18 

A. That's correct.   19 

Q. And you said then you discussed it.  Who did you discuss 20 

that with? 21 

A. Mr. Connors. 22 

Q. Do you recall when that conversation happened? 23 

A. I do not. 24 

Q. What do you recall about that conversation? 25 
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A. It was very quick and simple.  This is such a small 1 

operation.  It wasn't very -- it wasn't a high pressure 2 

situation.  It was a small operation.  I gave him the basic 3 

numbers, and he agreed with what my target productivity would 4 

be for a facility of that type, agreed on the number of 5 

equipment that I had estimated and I don't think we made any 6 

further adjustments to those numbers.   7 

Q. Okay.  Did Mr. Connors tell you he was going to submit 8 

that information to Norfolk Southern? 9 

A. I assumed he would.  I don't know whether he directly 10 

told me he would be submitting those numbers. 11 

 MS. EITZEN:  Your Honor, objection.  Move to strike 12 

based on speculation, and he said he assumed. 13 

 JUDGE STECKLER:  Okay.  It is speculative, but we won't 14 

necessarily strike.  I'll just take it into consideration.   15 

 Mr. Fitzgerald, you may continue.   16 

 MR. FITZGERALD:  Thank you.   17 

Q. BY MR. FITZGERALD:  At some point later, did you recall 18 

hearing whether or not H&M received or, excuse me, was 19 

awarded the bid for Norfolk Southern in the Norfolk, Virginia 20 

facility? 21 

A. Yes, sir.  It was probably late December '18, early 22 

January '19, when Mr. Connors called me and told me that we 23 

would be receiving that facility. 24 

Q. Okay.  Do you recall what Mr. Connors said specifically? 25 
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A. No, I do not. 1 

 MS. EITZEN:  Objection, Your Honor.  Hearsay.   2 

 JUDGE STECKLER:  I'm going to allow it, if it's 3 

something with Mr. Connors' knowledge. 4 

Q. BY MR. FITZGERALD:  Do you recall what Mr. Connors said 5 

to you? 6 

A. I do not recall exactly what was said.  No, sorry, I 7 

don't. 8 

Q. Okay.  What did you do after Mr. Connors told you that 9 

H&M was going to be awarded the big for the Norfolk facility? 10 

A. After knowing we were either going to -- we were either 11 

awarded or going to be awarded the facility, started making 12 

preparations for that startup operation.  Sourcing a startup 13 

team, labor for the startup, sourcing equipment for the start 14 

up operation and that's where we started moving. 15 

Q. Okay.  So, for startup or for prep of start up 16 

operation, you listed sourcing a startup team, sourcing labor 17 

and equipment, right? 18 

A. That's correct.   19 

Q. What does sourcing a startup team entail? 20 

A. Sourcing a startup team entails basically me just 21 

calling trusted employees and seeing if they're willing and 22 

available to travel. 23 

Q. What is a trusted employee? 24 

A. A trusted employee is somebody that has a good amount of 25 
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experience, is multifaceted, can do groundwork and do driving 1 

work and do operating, lift equipment operating and overall a 2 

good general knowledge of the industry and how it works and 3 

what it takes to get an operation stood up.  I trust their 4 

attendance.  I trust that they will be there and, you know, 5 

do what it takes to get the operation off on the right foot.  6 

Train new employees.  Those are the keys. 7 

Q. Why are those things key? 8 

A. Well, attendance first and foremost, you have to be able 9 

to rely on your team to show up at work every day.  Training 10 

new employees is vital to standing up a new operation because 11 

you want the new employees with no experience to be trained 12 

properly and trained within our best practices. 13 

Q. You said multifaceted.  Why multifaceted to work? 14 

A. So you can bring the minimal amount of people on a 15 

travel team.  It's obviously expensive to travel, house, feed 16 

a startup team.  So you want folks that are multifaceted and 17 

can perform multiple job functions within the facility. 18 

Q. Okay.  When you're undergoing a startup, are you fully 19 

aware of the type of conditions the terminal will be in when 20 

you take over? 21 

A. Not exactly.  You don't know exactly what you're going 22 

to be walking into. 23 

Q. Okay.  You also mentioned that you start sourcing 24 

equipment.  What type of equipment are you sourcing for a 25 
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start up operation? 1 

A. Hustler trucks, the actual yard trucks that move the 2 

containers to and from position to the railcar to be loaded 3 

and unloaded, pickup truck equipment so your clerical staff 4 

and management staff can move about the facility.  And then 5 

just your basic office type equipment, computers, printers, 6 

file cabinets, personal protective equipment, safety vest, 7 

hardhats, safety glasses, those types of items.   8 

Q. Okay.  Mr. DeGroot, I'm going to show you what's been 9 

marked as Respondent's Exhibit U if I can get my computer to 10 

work.  It has already been admitted into evidence.  Let me 11 

see if I can get my screen to share.  Can you see a document 12 

on my screen, Mr. DeGroot? 13 

A. Yes, sir, I do. 14 

Q. What is the top line of text on the screen that you can 15 

see? 16 

A. I can see the from, sent to, cc, subject, attachments. 17 

Q. Okay.  Do you know what this email is? 18 

A. Yes, sir, I do. 19 

Q. What is it? 20 

A. This appears to be an email directly from Juan Santoy 21 

who was our general manager of equipment and maintenance 22 

operations at the time of the Norfolk startup.  He is looking 23 

to source -- this is basically coming to the, you know, all 24 

other leadership within the company in order to source the 25 
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equipment for the Norfolk operation. 1 

Q. Okay.  I'm going to scroll down.  It lists two 2 

attachments here.  I'm going to scroll down to see if we can 3 

get to those.  Just for the record, this is Exhibit U, H&M 4 

page 1718.  The next page, on 1719, there appears to be a 5 

letter to Juan Santoy.  Do you recall receiving this document 6 

as an attachment to the email we just reviewed? 7 

A. Yes, sir.  I believe this is the quote for, if we were 8 

to purchase new equipment for the location. 9 

Q. Okay.  And superimposed in this document is there's text 10 

on top of a picture of what appears to be a truck.  Do you 11 

see that? 12 

A. Yes, sir. 13 

Q. Is that a hustler truck? 14 

A. It is. 15 

Q. Okay.  Thank you.  I'll continue to scroll down.  Do you 16 

see a pricing summary here, Mr. DeGroot? 17 

A. Yes, sir.   18 

Q. Do you recall whether or not H&M purchased new hustler 19 

trucks for the Norfolk Yard when they took it over? 20 

A. No, sir.  After receiving the quotation for new 21 

equipment and discussions between Mr. Santoy, Mr. Connors, 22 

myself and I believe possibly even Mike Horne, we decided to 23 

relocate existing equipment to that operation. 24 

Q. Okay.  So this quote that we're looking at with the 25 
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pricing summary wasn't something that -- you didn't purchase 1 

hustlers through this quote, correct? 2 

A. That's correct.   3 

Q. Okay.  All right.  I won't continue.  Besides hustler 4 

trucks, what other equipment would you need to source for a 5 

new facility? 6 

A. Pickup trucks.  You would need at least one or two 7 

pickup trucks for even a small operation to allow the 8 

clerical staff, the inventory clerks, to travel throughout 9 

the facility and inventory the containers and boots on the 10 

group.  The frontline supervisor would also need a pickup 11 

truck type vehicle in which to travel throughout the 12 

facility.  And then your basic office supplies, your 13 

printers, computers, cell phones, those items. 14 

Q. Do you recall if H&M brought its own -- strike that.  Do 15 

you recall whether or not H&M purchased a pickup truck or 16 

pickup trucks for the Norfolk facility? 17 

A. I don't recall if we purchased one and relocated one or 18 

if we relocated two.  I can't recall to be honest, but I know 19 

for a fact that I personally relocated at least one pickup 20 

truck. 21 

Q. Okay.  When you say relocated, you brought it from 22 

another location within H&M's footprint? 23 

A. That's correct.  We brought it in from a Chicago 24 

location. 25 
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Q. Okay.  I failed to mention, do you know how many hustler 1 

trucks you relocated as part of your startup in Norfolk? 2 

A. I believe four initially. 3 

Q. Did you bring more later? 4 

A. I believe we have six now. 5 

Q. Okay.  And you also mentioned computer and office 6 

supplies, right? 7 

A. That's correct.   8 

Q. Do you recall if you bought those new, those supplies 9 

and computer equipment new or related from other places 10 

within the H&M footprint? 11 

A. Also relocated.  We had a container's worth of office 12 

type supplies that we just brought down.  We took what we 13 

needed out of and brought it down.  It was stored in the 14 

Chicago area. 15 

Q. When you say we brought it down, who brought it down? 16 

A. I personally drove a pickup truck with an employee whose 17 

name was John Page.  We decided to -- instead of booking 18 

flights for ourselves and flying into Norfolk, that we would 19 

drive the equipment down and bring the office supplies and 20 

the printers and safety equipment, the PPE with us. 21 

Q. Okay.  Do you recall when you made that trip? 22 

A. I believe it was the 20th or 21st of January.  It was a 23 

couple of days prior to the actual startup.   24 

Q. Besides sourcing labor and equipment, what else do you 25 
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do to prepare for a startup? 1 

 JUDGE STECKLER:  I think Mr. DeGroot froze again.  Let's 2 

go off the record for a moment. 3 

(Off the record from 10:37 a.m. to 10:48 a.m.)  4 

 JUDGE STECKLER:  All righty.  We'll be back on the 5 

record. 6 

 Okay.  Mr. Fitzgerald, please continue. 7 

 MR. FITZGERALD:  Thank you, Your Honor.   8 

Q. BY MR. FITZGERALD:  Before we took a break, Mr. DeGroot, 9 

I was asking, you said that you engage a startup team or at 10 

least you start calling around to get a startup team as well 11 

as equipment to start up a new facility.  What else do you do 12 

in your process to start up a new facility? 13 

A. Those are the primary functions.  Any other items would 14 

potentially be -- you would start seeing if you have any 15 

assets or any employees that you want to bring over as soon 16 

as you can.  You would try to see if you have a terminal 17 

manager type position secured. 18 

Q. Okay.  Is that one of the key employees that you were 19 

talking about before? 20 

A. Yes, sir.  That's correct.   21 

Q. Is it fair to say at that point you're looking to see 22 

what you can do to staff the facility? 23 

A. Yes.   24 

Q. Here in Norfolk or I should say in the Norfolk facility, 25 
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when you went through the process for the startup, did you 1 

engage a travel team? 2 

A. I did. 3 

Q. Do you recall who was on that travel team? 4 

A. Directly off the top of my head, I remember John Page, 5 

Peter Distel, Roman Senteno, Steven Frayne, Mike Belandis, 6 

Steven Coffey, Desmond Mitchell.  Those are the ones I can 7 

remember. 8 

Q. Okay.   9 

A. It might have been a handful more.   10 

Q. Were you following your normal process for communicating 11 

with them when engaging them as part of a travel team here? 12 

A. Yes, sir.   13 

Q. Okay.  When you engaged them, did you give any specific 14 

instructions as to what they would be doing at the Norfolk 15 

Yard? 16 

A. Specific instructions, I don't think so.  It would have 17 

been more along the lines of are you available to travel, 18 

this is where we're going within the country, this is the 19 

area, this is the place, this is when we'll need to go.  The 20 

actual, as far as the details of the job functions they would 21 

be performing, it's the same as their normal daily job 22 

function.  It's just being performed at another location.   23 

Q. Okay.  Did you tell them -- you said when they need to 24 

travel.  Is that right? 25 
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A. Yes, sir.   1 

Q. Do you tell them how long they will need to be 2 

traveling? 3 

A. Yes, I generally look for a minimum of 2 weeks.  4 

Anything shorter than 2 weeks, tends to be too much travel 5 

cost.  So at times, you'll cycle folks in.  You'll have your 6 

initial team start.  Two weeks later, you'll cycle some folks 7 

in and out, so people can go home and see their families, get 8 

some rest, and then they'll often cycle back. 9 

Q. Okay.  When you take over a new facility, are you aware 10 

of how long you'll need a travel team to cover the facility 11 

in those cycles? 12 

A. That's always a case-by-case basis.  It depends on how 13 

good the hiring market is, how well the new hired employees 14 

are training, how well they're getting acclimated to their 15 

new job.  So generally I would prepare to cycle employees in 16 

and out from anywhere up to 90 days, sometimes more. 17 

Q. And with respect to the terminal manager position, you 18 

mentioned that you would begin to recruit for.  Do you recall 19 

doing that in Norfolk? 20 

A. Yes, I believe we were looking at a gentleman named 21 

Anthony Lee.  He was the current terminal manager for the 22 

vendor prior to us.  And we either had a phone conversation 23 

or Chuck and I went into Norfolk prior to startup.  I can't 24 

recall exactly how it worked with that particular case.   25 
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Q. Okay.  What would you typically do with respect to 1 

seeking to staff the terminal manager position? 2 

A. That would be a general practice.  You would first to 3 

see if the existing terminal manager had interest in changing 4 

companies.  And if they were, what kind of regard the 5 

customer had for that terminal manager. 6 

Q. Okay.  With respect to Mr. Lee, do you recall contacting 7 

the customer about him? 8 

A. I believe I spoke to the regional director or 9 

superintendent, I can't remember exactly what his title is 10 

specific for the Norfolk Southern operations, but I do recall 11 

having a conversation with Norfolk Southern regarding Mr. 12 

Lee --  13 

Q. What do you recall --  14 

A. -- and what they thought of him. 15 

Q. What do you recall them thinking of him? 16 

A. They were very happy with Mr. Lee's performance at the 17 

facility, and they had no issue with us attempting to retain 18 

him as terminal manager. 19 

Q. Okay.  Do you recall when that conversation occurred? 20 

A. I do not recall exactly when, no; sometime prior to 21 

startup. 22 

Q. Okay.  Who was on that phone call with you?  Do you 23 

know? 24 

A. I do not recall if it was the local manager for the 25 
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Norfolk Southern or if it was the regional manager for 1 

Norfolk Southern.  I very well could have talked to both of 2 

them on that matter. 3 

Q. For H&M, was it just you or was someone else with you on 4 

the phone? 5 

A. I believe when we made the offer to Mr. Lee, I believe 6 

Mr. Connors was either on the phone or aware of the phone 7 

call taking place. 8 

Q. Okay.  And what about the conversation with Norfolk 9 

Southern?  Do you recall if it was just you for H&M or was 10 

there anyone else with you? 11 

A. I believe it was just me. 12 

Q. Okay.  So then you mentioned there was a phone call 13 

where an offer was made to Mr. Lee.  Was that an offer of 14 

employment? 15 

A. Yes, sir.   16 

Q. Okay.  And do you recall when that conversation 17 

happened? 18 

A. No, not exactly.   19 

Q. Okay.   20 

A. Some time prior to startup I reached out to Mr. Lee and 21 

said that we would be happy to have him on if he was willing, 22 

which he confirmed that he would be staying with us once 23 

turned over. 24 

Q. Okay.  Did you have any other conversations with Mr. Lee 25 
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during that phone call? 1 

A. Yes, I believe I told him to start looking for his key 2 

employees, the ones he would like to bring over such as an 3 

administrator, a lead-type personnel, an administrator, 4 

possibly an operations manager and clerical gate staff.  5 

That's most likely where the initial conversation began of 6 

what we would be willing to keep and what we wouldn't, and at 7 

that point, I told him we would have a startup team coming 8 

down with us. 9 

Q. Okay.  And when you said look for your key employees, is 10 

that the standard hiring practice that H&M has with respect 11 

to hiring at a new facility? 12 

A. Yes, particularly for a start up operation, we would be 13 

looking for only key employees from the prior vendor. 14 

Q. Okay.   15 

A. And even those key employees would be monitored very 16 

closely within that 90 day probationary period. 17 

Q. How are they monitored in that 90 day period? 18 

A. By just their attendance, just the general way they 19 

operate within the facility, what kind of attitude they have 20 

while on duty and while at work and just the basic items. 21 

Q. Okay.  Who does that monitoring? 22 

A. Generally I will be heavily involved with that 23 

monitoring.  I'm heavily involved personally with the start 24 

up operations and then also the terminal manager would be 25 
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expected to monitor those types of items. 1 

Q. Okay.  How do you monitor those items? 2 

A. Attendance records are monitored through your normal 3 

clerical chain obviously.  You know, call offs are 4 

documented.  Any late, leaving early, any of the attendance 5 

type are either monitored with actual physical punch 6 

timecards or with a ADP bio time clock.   7 

Q. Okay.  And you had mentioned that you drove down with a 8 

truck full of equipment prior to the terminal operations 9 

beginning in Norfolk, correct? 10 

A. Yes, sir.  That's correct.   11 

Q. When you arrived in Norfolk via car, do you recall what 12 

you did? 13 

A. Yes.  We immediately checked into the hotel. 14 

Q. Okay.  Do you recall what hotel that was? 15 

A. I believe it was a Marriott Extended Stay or Marriott -- 16 

I believe it was Marriott Hotel in the area. 17 

Q. Were other individuals for H&M staying with you? 18 

A. Yes, the travel team all stayed at the same hotel. 19 

Q. Did you share rooms? 20 

A. No, sir.   21 

Q. And what happened the day -- so you checked into the 22 

hotel.  What happened next? 23 

A. Checked into the hotel.  It was the evening.  Probably 24 

got something to eat and at that point, retired for the 25 
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evening.  It's a 13 or 14 hour drive from Chicago to Norfolk.  1 

So we were pretty worn out at the end of that. 2 

Q. Okay.  The next day, did you go to the facility start up 3 

operations? 4 

A. No, sir.  We had 1 day in between.   5 

Q. Okay.   6 

A. I believe we arrived on a Monday evening, and operations 7 

didn't start until Wednesday, early morning hours.  8 

Q. Okay.  What happened the next day, the day after you 9 

arrived? 10 

A. The day after arrival, I believe Mr. Connors came in.  11 

We all met for an early lunch or lunchtime type.  We met the 12 

startup team.  Myself and Mr. Connors had lunch, just to 13 

discuss the basic operations, what we were looking for, just 14 

basically getting prepared to get everything rolling the next 15 

day.   16 

Q. Okay.  Did you have breakfast that next day? 17 

A. The following day, that Wednesday, the morning of 18 

startup? 19 

Q. No, the day after you arrived.  You said you came in on 20 

a Monday evening.  On Tuesday morning, do you recall having 21 

breakfast? 22 

A. I don't recall.  I may have had something at the hotel 23 

or something like that.  We didn't go out for breakfast, no. 24 

Q. Okay.  So then you went out to lunch you said? 25 
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A. Yes, sir.   1 

Q. What happened after lunch? 2 

A. After lunch, everybody just retired back to the hotel 3 

rooms and waited for, you know, the next morning.   4 

Q. What happened the next morning? 5 

A. The next morning we began operations, early hours. 6 

Q. Okay.  When you say early hours, what do you mean by 7 

early hours? 8 

A. I believe I was probably onsite somewhere between 2 and 9 

3 o'clock in the morning, ensuring that the equipment had 10 

arrived and was being offloaded and prepared for operations, 11 

getting the printers and cell phones and all of the office 12 

type supplies set up.  And I believe the crew, the hourly 13 

labor, the travel team began showing up about 4 o'clock, 14 

somewhere between 4 and 5 a.m. to start lifting operations. 15 

Q. Was anyone there with you when you arrived at 2 or 3 16 

a.m.? 17 

A. When I arrived, Mr. Juan Santoy was already onsite, 18 

actually unloading hostler trucks off a flatbed, and I 19 

believe Mr. Lee was there at the same -- he was either there 20 

at the same time I arrived or just before or after.  He was 21 

there pretty early also.   22 

Q. Okay.  How did you get to the site at 2 or 3 a.m. when 23 

you went that first day? 24 

A. I drove the pickup truck that we relocated from the 25 
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hotel to the facility. 1 

Q. Okay.  How did employees get to the jobsite when they 2 

arrived or when they were coming in?  Do you know? 3 

A. Yes, sir.  We will rent multiple rental vehicles.  I 4 

think in this case we had two SUVs or something similar to 5 

that. 6 

Q. Why do you rent --  7 

 JUDGE STECKLER:  Excuse me. 8 

 MR. FITZGERALD:  Excuse me. 9 

 JUDGE STECKLER:  Mr. DeGroot's video is frozen up again.   10 

 MR. FITZGERALD:  I can refresh that.  Let's see.   11 

 JUDGE STECKLER:  Okay.  Mr. DeGroot, can you still hear 12 

us at least? 13 

 THE WITNESS:  Yes, I can still hear everyone, so that 14 

the phone is definitely a plus, and I am working to refresh 15 

the video for everyone. 16 

 JUDGE STECKLER:  Okay.  Thank you. 17 

 Okay.  Let's go off the record for a moment while we do 18 

this.  19 

(Off the record from 11:06 a.m. to 11:07 a.m.)  20 

 JUDGE STECKLER:  Okay.  Mr. Bowman. 21 

 Okay.  Mr. DeGroot, I'll have Mr. Fitzgerald pick up 22 

where he left off. 23 

 MR. FITZGERALD:  Thank you, Your Honor.   24 

Q. BY MR. FITZGERALD:  You had said that you -- I believe 25 



1939 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

you said that there were multiple vehicles that you secured 1 

in Norfolk for employees to transport to the yard.  Is that 2 

right?   3 

A. That's correct.   4 

Q. Why multiple vehicles? 5 

A. In most locations, including this one, you would need 6 

enough resources to travel folks to and from lodging in a 7 

staggered fashion.  There's a high likelihood that not all 8 

employees would start their workday at the same time. 9 

Q. Why is there a high likelihood of that? 10 

A. Just based on the coverage of the operation.  You may 11 

only need four employees to start things in the morning, and 12 

then you need four additional employees that overlap at a 13 

later start time, and then go on to finish the day while the 14 

other folks go and rest. 15 

Q. Okay.  How do employees know where to go if they've 16 

traveled in from out of town? 17 

A. They would just get the basic information of the 18 

terminal, the address of the facility and utilize GPS.  Most 19 

of the rental cars have GPS in them or the folks would use 20 

their personal cell phones to find their way around in the 21 

area. 22 

Q. Do you give them the address? 23 

A. I'm sure I did. 24 

Q. Do you recall specifically doing that? 25 
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A. I don't recall specifically when or who I gave the 1 

address to, but that would be a common practice.  They would 2 

have to know where to go and how to get to work. 3 

Q. Okay.  So you arrived at 2 or 3 a.m. to unload trucks 4 

and start the equipment setup, right? 5 

A. That's correct.   6 

Q. Okay.  What did you do after -- what did you first do 7 

when you arrived?  What equipment were you setting up? 8 

A. Initially I was ensuring that the hostler truck, which 9 

is the most important part, making sure our truck equipment 10 

was there, unloaded or being unloaded and would be available 11 

to us on time.  And at that point, I started unloading the 12 

office type supplies, getting the printers set up, the new 13 

company cell phones acclimated and started up, email accounts 14 

for Mr. Lee, and I believe shortly after that, I took a tour 15 

around the facility, looked around, drove around the 16 

facility, looked at what kind of workload we had in front of 17 

us, what kind of assets we had available, parking, chassis, 18 

what type of cars were sent to the ramp tracks and ready to 19 

be worked.   20 

Q. Okay.  You said you had set up email accounts.  Is that 21 

correct?   22 

A. Yes, sir.   23 

Q. I'm going to show you a document that's been marked as 24 

Respondent's Exhibit W.  It is already entered into evidence 25 
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in this matter.  I screen shared.  Tell me when you can see 1 

it.   2 

A. I can see it. 3 

Q. Okay.  Do you know what this document is? 4 

A. Yes, sir.  This is the test of Mr. Lee's, Mr. Anthony 5 

Lee's H&M email account the morning of startup. 6 

Q. Okay.  Is that what -- would you have done that after 7 

setting up email accounts? 8 

A. Yes, sir.   9 

Q. Okay.  I’m going to scroll down.   10 

 MR. FITZGERALD:  That was on -- just for the record on 11 

page H&M 526.  I'm going to scroll down to the next page, 12 

527. 13 

Q. BY MR. FITZGERALD:  Do you recognize this? 14 

A. I do. 15 

Q. What is this? 16 

A. This is a request to our IT department for emails and 17 

this is showing that everyone has the proper contact 18 

information.  I'm sorry, this is actually from our IT 19 

department.  It's a welcoming mail to the Norfolk Terminal 20 

with the pertinent information, all contact numbers and such. 21 

Q. Okay.  I'm going to scroll through so you can see the 22 

attachments that are here.  Tell me if I need to go slower, 23 

Mr. DeGroot.   24 

A. No, sir.  This is stuff that I've seen many times. 25 
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Q. Okay.  I'll get to that in just a second.  So, for the 1 

record, I've scrolled down to page number H&M 554.  2 

Mr. DeGroot, you said this is a packet that is typically sent 3 

or that you've seen before.  Is that true? 4 

A. Yes, that's correct.  This is basically a welcome packet 5 

on your basic how tos from an IT perspective for, you know, 6 

voicemails, fax machine setup, those types of items. 7 

Q. Okay.  And just for the record, I'm going to show you a 8 

document that's been produced in native format.  It was part 9 

of this -- part of that packet.  Give me a second.  And this 10 

is -- do you see another document on the screen, Mr. DeGroot? 11 

A. I do. 12 

Q. Okay.  And for the record, this is document, page number 13 

H&M 0543.  Is this another document that is typically part of 14 

the welcome packet you described? 15 

A. Yes, this is a basic contact sheet including department 16 

numbers for our current terminals. 17 

Q. Okay.  And is that typically sent when a new facility 18 

comes online? 19 

A. Yeah, it's not uncommon for the facilities to reach out 20 

to one another for assistance or something like that. 21 

Q. Okay.  You had said that after you set up emails and 22 

some of the office equipment, you did a tour of the facility, 23 

right? 24 

A. That's correct.   25 
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Q. What do you recall about the tour of the facility? 1 

A. Not too much.  It wasn't anything too out of the 2 

ordinary.  Obviously you have concerns walking in and the 3 

older walking out.  You don't know if they're going to 4 

complete the day's work or what kind of workload you're going 5 

to be walking into.  We had a reasonable amount of work.  We 6 

had good assets.  The facility itself was a decent layout.  7 

We did walk through the lift equipment, just notating any 8 

existing damage to the lift equipment that is railroad owned.  9 

And, that was it.  Nothing out of the ordinary.  Started 10 

generating a basic plan of what we were going to execute that 11 

day. 12 

Q. Okay.  What was on that basic plan if you recall? 13 

A. I don't remember exactly how we executed the operation 14 

as far as which track we decided to take down first and then 15 

go back up, but it would have been something along those 16 

lines.  For example, we were going to ground track 1 first, 17 

reload it, move to track 3 and do track 2 last. 18 

Q. Okay.  And who was doing that grounding and loading? 19 

A. That would be the travel team. 20 

Q. Okay.  What did you do after creating that plan? 21 

A. After creating that plan, I believe we would have been 22 

somewhere around when the employees were actually arriving 23 

for duty.  We would have laid out the plan for those 24 

gentlemen, and they would have went to work, started lifting 25 
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containers. 1 

Q. Okay.  And what do you do when they're lifting 2 

containers? 3 

A. We obviously monitor them, watch how they're doing it, 4 

monitor their progress.  It's not something that I would 5 

watch the entire process or the entire day.  So I probably 6 

watched them get started, ensured the safety mechanisms were 7 

engaged on the actual tracks, the derail blue light 8 

procedures, to make sure all folks are safe, and then I would 9 

have probably returned to the office and started moving on 10 

with additional responsibilities at that point. 11 

Q. Okay.  What is the derail blue light? 12 

A. A derail is a mechanism that attaches to a rail track 13 

that will physically derail a locomotive or rail cars should 14 

they be mistakenly pushed into a particular track.  It's a 15 

safety mechanism that ensures that our employees while 16 

working in, on and around the railcars are safe from any 17 

mistaken movements when they switch crew.   18 

Q. Okay.  So is there actually a blue light that is part of 19 

that or is that just the term you use? 20 

A. No, there is a blinking blue beacon light that 21 

accompanies the derail to signal to all, not only our 22 

employees but also to a switch crew to avoid an incident.  At 23 

the derail, there is a flashing blue light and a blue flag 24 

that says men at work and then the physical derail that would 25 
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derail the locomotive should it mistakenly push in. 1 

Q. Okay.  So you installed that, and then you would go to 2 

the office to work on other duties you said, right? 3 

A. That's correct.   4 

Q. What other duties would you work on? 5 

A. At that point, I believe me and Mr. Anthony Lee and 6 

myself began discussing the additional employees, the 7 

employees that I had asked for, the key employees who we were 8 

going to hire probably at that time or probably shortly 9 

thereafter.  I conducted initial interviews with Juanita 10 

Williams who is the administrator, and Leander Barrow who was 11 

the operations manager at the time and Mr. Allen Young who 12 

was the gate clerk that Mr. Lee suggested keeping, and 13 

possibly one labor employee, I don't recall though. 14 

Q. Okay.  So you conducted interviews of those individuals 15 

you just mentioned? 16 

A. Yes. 17 

Q. Okay.  Do you recall whether Juanita Williams was hired? 18 

A. Yes, she was. 19 

Q. Who made that decision? 20 

A. I did. 21 

Q. Do you recall whether Leander Barrow was hired? 22 

A. Yes, sir, he was.   23 

Q. Who made that decision? 24 

A. Again I did. 25 
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Q. Allen Young, was he hired? 1 

A. Yes, sir, he was. 2 

Q. Who made that decision?   3 

A. I did.  On --  4 

Q. Okay.  Is it fair to say -- go ahead. 5 

A. On Mr. Anthony Lee's recommendation, I approved them 6 

being hired after having an initial brief interview with 7 

them. 8 

Q. Okay.  Did you approve all hiring at the outset of the 9 

Norfolk facility? 10 

A. Yes, for the initial hiring, I would have had to approve 11 

anybody Mr. Lee wanted to hire. 12 

Q. Okay.   13 

A. And then as I observed Mr. Lee's hiring practices, I 14 

would slowly give him more responsibility and decision making 15 

power based on how he performed. 16 

Q. Okay.  Do you recall giving him that power over time? 17 

A. I believe towards the end of I would say the first 2 18 

weeks, I would have started to let him start making those 19 

decisions. 20 

Q. Do you recall if you did anything else besides work on 21 

performing initial interviews and discussing those key 22 

employees? 23 

 JUDGE STECKLER:  We just lost his video again.  Even 24 

though we've got the audio, let's go off the record and see 25 
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if we can get Mr. DeGroot's video back on. 1 

(Off the record from 11:23 a.m. to 11:23 a.m.)  2 

 JUDGE STECKLER:  Back on the record please.   3 

 Mr. Fitzgerald, what was the question? 4 

 MR. FITZGERALD:  I'm waiting for his video to catch up.  5 

I see it's frozen.   6 

Q. BY MR. FITZGERALD:  Mr. DeGroot, before the disruption 7 

in your video, I was asking, after you began interviews and 8 

started discussions about retaining key employees, do you 9 

recall what else you did while at the facility? 10 

A. It would have been a lot of:  do some clerical work 11 

inside, go back outside, check on the progress of the 12 

operation and that pattern probably would have repeated most 13 

of the day. 14 

Q. Okay.   15 

 JUDGE STECKLER:  Mr. DeGroot, can you wave to us so we 16 

can see what the video is doing?   17 

 THE WITNESS:  How's that doing?  Can you see it? 18 

 JUDGE STECKLER:  I didn't see you wave.  Not the type 19 

you do in a stadium, just a regular wave.  We didn't even see 20 

you laughing.   21 

 So let's go off the record while we fix the video. 22 

(Off the record from 11:24 a.m. to 11:25 a.m.)  23 

 JUDGE STECKLER:  Okay.  Mr. Bowman, we'll go back on the 24 

record. 25 
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 Okay.  Before all the waves, where were we, 1 

Mr. Fitzgerald? 2 

 MR. FITZGERALD:  I just want to make sure I got his 3 

answer right.  He said beyond conducting the interviews and 4 

discussing the key employees in the office, I asked --  5 

Q. BY MR. FITZGERALD:  What else would you do at the 6 

facility or do you recall doing at the facility that first 7 

day? 8 

A. At that point, it would have been the initial 9 

interviews.  Again, it would have been a lot of back and 10 

forth, do some clerical work inside, go outside, check on the 11 

progress of the actual lift operation, re-evaluate anything 12 

we needed to do from an operational perspective.  And then we 13 

would probably -- I can't remember if we did it the day of 14 

startup or shortly thereafter, but we would have most likely 15 

prepared and set up job ads seeking applicants to fill any 16 

open position. 17 

 JUDGE STECKLER:  Okay.  We're having problems again with 18 

the video.  Let's go off the record again.  19 

(Off the record from 11:26 a.m. to 11:27 a.m.)  20 

 JUDGE STECKLER:  Okay.  Back on the record, Mr. Bowman. 21 

 Okay.  Mr. Fitzgerald, next question please. 22 

 MR. FITZGERALD:  Yes. 23 

Q. BY MR. FITZGERALD:  I'm going to share my screen again 24 

and show you what has been marked as Exhibit Q.  It's already 25 
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in evidence in this matter.   1 

 JUDGE STECKLER:  Respondent's? 2 

 MR. FITZGERALD:  Respondent's Exhibit Q.  Excuse me.  3 

Thank you, Your Honor.   4 

Q. BY MR. FITZGERALD:  Mr. DeGroot, can you see this 5 

document? 6 

A. Yes, sir, I can. 7 

Q. Do you recognize it? 8 

A. I do. 9 

Q. What is it? 10 

A. It appears to be an employee roster from the facility.  11 

This is coming from our human resources department.  It 12 

maintains this record, this type of record for each location 13 

and all the employees within.   14 

Q. Okay.  Thank you.  I'm going to show you one other 15 

document.  It's Respondent's Exhibit R, which is already in 16 

the record in this matter.  Please tell me when you can see 17 

this. 18 

A. Okay.  It just came up. 19 

Q. Okay.  Do you recognize this document? 20 

A. Yes, sir.  It appears to be the same or similar 21 

document.  This would be a record maintained by our human 22 

resources department.  The difference here is this appears to 23 

have all employees including past employees whether 24 

terminated, resigned, et cetera. 25 
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Q. Okay.  Thank you.  While you were in Norfolk or I should 1 

say -- strike that.  How long were you in Norfolk during late 2 

January 2019? 3 

A. I believe I was in Norfolk for the initial 2 weeks after 4 

which time I had to go address another issue at another 5 

location. 6 

Q. And is that the time when you permitted Mr. Lee to begin 7 

hiring on his own? 8 

A. Yes, sir.   9 

Q. Okay.  During that time, that you were in Norfolk, did 10 

you have any meetings with any representatives of the 11 

International Brotherhood of Teamsters? 12 

A. No, sir, I did not. 13 

Q. Did you assist any employees in filling out 14 

authorization cards for the International Brotherhood of 15 

Teamsters? 16 

 MS. EITZEN:  Objection, Your Honor.  I believe there's 17 

been a violation of the sequestration order on this topic, 18 

and I would request that the witness be barred from 19 

testifying on this subject.  Just to elaborate, we heard from 20 

Mr. Connors at the beginning of the hearing on Day 2, 21 

regarding a conversation he had had with Mr. DeGroot, and I 22 

can also do some voir dire with Mr. DeGroot if you'd like to 23 

have more information on the possible sequestration order 24 

violation. 25 
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 JUDGE STECKLER:  Let's go ahead with the voir dire 1 

please. 2 

VOIR DIRE EXAMINATION 3 

Q. BY MS. EITZEN:  Mr. DeGroot, my name is Stephanie 4 

Eitzen.  I'm an attorney at the National Labor Relations 5 

Board, and I'm going to be asking you some questions now.   6 

A. Understood. 7 

Q. Are you aware that the hearing in this matter began on 8 

January 25th of this year? 9 

A. Yes, ma'am.   10 

Q. And are you aware that the hearing lasted the entire 11 

first week through January 29th of 2021? 12 

A. Yes, ma'am.   13 

Q. And are you aware that Charles Connors was permitted to 14 

listen to and/or observe the hearing each day from January 15 

25th through January 29th? 16 

A. Yes, ma'am.   17 

Q. On January 25th of 2021, did Mr. Connors call you? 18 

A. Yes, I talked to Mr. Connors almost daily. 19 

Q. Okay.  And did that conversation take place in the 20 

evening or do you recall what other part of the day on the 21 

25th of January? 22 

A. I don't recall. 23 

Q. In the conversations that you had with Mr. Connors, on 24 

January 25th, did he say anything to you regarding the 25 
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hearing in this matter? 1 

A. Yes, ma'am.  In a normal conversation discussing the 2 

current operations, Mr. Connors did ask me if I gave any 3 

information, I believe it was an address, if I gave addresses 4 

out regarding the facility. 5 

Q. And do you recall if he said anything regarding how 6 

anybody had testified during the hearing? 7 

A. To the best of my recollection, he just asked if I had 8 

given out addresses or it was something along those lines.  I 9 

don't remember the conversation verbatim.   10 

Q. Did he ask you any questions regarding a union card? 11 

A. I don't recall. 12 

Q. Do you recall if he asked you any questions about 13 

assisting any of the traveler employees? 14 

A. Like I said, I don't remember exactly what was said in 15 

that conversation. 16 

Q. Did you have any other conversations with Mr. Connors 17 

the week of January 25th through the 29th? 18 

A. Yes, I'm sure.  As I stated, I talk with Mr. Connors 19 

almost on a daily basis regarding the daily operations. 20 

Q. In the conversations for that week of January 25th 21 

through the 29th, was anything said regarding the hearing and 22 

what had been stated in the hearing? 23 

A. No, ma'am.   24 

Q. And what about with respect to the week of March 1st 25 
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through March 4th, did you have any conversations with 1 

Mr. Connors regarding what had been said in this hearing? 2 

A. No, ma'am.   3 

 MS. EITZEN:  Your Honor, I still request based on the 4 

testimony of Mr. Connors on Day 2, that the witness be barred 5 

from testifying on this subject.  6 

 MR. FITZGERALD:  Your Honor, can I respond?   7 

 JUDGE STECKLER:  Okay.   8 

 MR. FITZGERALD:  It's not clear from Mr. DeGroot's 9 

testimony or from the testimony of Mr. Connors that they had 10 

any discussion about authorization cards or anything that 11 

Mr. DeGroot may have done to assist employees with 12 

authorization cards.  The testimony related to addresses 13 

alone, and we've already heard testimony from Mr. DeGroot 14 

that he gives addresses out routinely so employees know where 15 

to go when they have to go to work. 16 

 JUDGE STECKLER:  What I'm going to do is I'm going to 17 

allow his testimony but on brief argue the weight of the 18 

testimony.   19 

 MS. EITZEN:  And, Your Honor, I'm sorry.  If I may, too, 20 

I would request stricter scrutiny be applied to the testimony 21 

of this witness on this subject.   22 

 JUDGE STECKLER:  Also save it for the brief.  Okay.  23 

Thank you.  Okay.  Mr. Fitzgerald, you were asking. 24 

Q. BY MR. FITZGERALD:  Okay.  While you were in Norfolk, 25 
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did you witness any employees filling out authorization cards 1 

for the International Brotherhood of Teamsters? 2 

A. No, sir.   3 

Q. Did you play any role in negotiations between H&M and 4 

the International Brotherhood of Teamsters relating to the 5 

Norfolk Yard? 6 

A. Not directly, no, sir.  My only interaction with -- my 7 

only input to the contract in the negotiations in regards to 8 

Norfolk would have been suggestions I made to Mr. Connors.  9 

He handled the negotiation.  I suggested -- most likely I had 10 

input on hourly pay rate and potentially one or two aspects 11 

of the contract that would have an operational impact.  12 

Outside of that, the negotiation portion would have been 13 

directly handled by Mr. Connors.   14 

Q. Okay.  What did you suggest with respect to hourly pay 15 

rates? 16 

A. Hourly pay rates, I believe my suggestion was close to 17 

or what is in the current collective bargaining agreement.  18 

Just on the basis of a port operation being that close, the 19 

other operations in the area, I wanted to ensure that we 20 

weren't too low and we could still generate interest of 21 

quality employees in the location. 22 

Q. What about operational provisions?  What operational 23 

provisions did you suggest? 24 

A. Your basic collective-bargaining agreement would include 25 
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some sort of language on a scheduling, be it 8 hour, 8 1 

consecutive -- 5 consecutive 8 hour days.  In this location 2 

particularly, that is difficult because we don't have enough 3 

work to warrant a multiple shift type scenario most of the 4 

time.  So it was something along the lines that would allow 5 

us adjustable start and stop times for the employee's 6 

schedule. 7 

Q. Is that typical for your operations, that adjustable 8 

start time? 9 

A. No, typically -- this is an abnormal operation due to 10 

how small it is.  Generally you would have a 24/7/365 type 11 

schedule where you would have a fist shift, second shift, 12 

third shift, possibly even more mid shifts, where it would be 13 

much easier to adjust your manpower with the existing start 14 

times.  Norfolk is a type of anomaly because they don't work 15 

overnight.  So you would adjust day-by-day how many employees 16 

you needed and what time they needed to start based on what 17 

work was available to perform in --  18 

Q. Do you recall if those provisions made it into the 19 

contract? 20 

A. Yes, they did.  I believe so. 21 

 MR. FITZGERALD:  Your Honor, may I have 5 minutes to 22 

confer with Mr. Marculewicz to see if there's anything else 23 

we want to ask this witness? 24 

 JUDGE STECKLER:  Yes.  Off the record please. 25 
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(Off the record from 11:39 a.m. to 11:45 a.m.)  1 

 JUDGE STECKLER:  We're ready to go back on the record. 2 

 MR. FITZGERALD:  We do not have any further questions 3 

for this witness at this time, Your Honor. 4 

 JUDGE STECKLER:  General Counsel, will you have 5 

additional questions? 6 

 MS. EITZEN:  Yes, I will have a cross-exam, but I would 7 

like to request some time to consult with Ms. Duvall and 8 

prepare that, and it is quarter to noon here.   9 

 JUDGE STECKLER:  Okay.  Do we want to reconvene at 1:15 10 

Eastern Time?  Would that be sufficient? 11 

 MS. EITZEN:  Yes, that would be sufficient, Your Honor. 12 

 JUDGE STECKLER:  Okay.  In that case, we'll have a lunch 13 

break.  During this time, Mr. DeGroot, please do not discuss 14 

your testimony with anyone, and we will come back at 1:15 15 

Eastern or 12:15 Central.   16 

 THE WITNESS:  Understood.  Thank you, Your Honor.   17 

 JUDGE STECKLER:  Okay.  Thank you.  We'll be off the 18 

record.  19 

(Whereupon, at 11:46 a.m., a lunch recess was taken.) 20 

 21 

 22 

 23 

 24 

 25 

26 
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A F T E R N O O N  S E S S I O N 1 

(Time Noted:  1:24 p.m.) 2 

 JUDGE STECKLER:  All right.  Let's get back on the 3 

record. 4 

 Ms. Eitzen, are you questioning? 5 

 MS. EITZEN:  Yes.   6 

 JUDGE STECKLER:  Okay.   7 

 MS. EITZEN:  Thank you.   8 

CROSS-EXAMINATION 9 

Q. BY MS. EITZEN:  Mr. DeGroot, my name is Stephanie 10 

Eitzen, and I'm an attorney at the National Labor Relations 11 

Board.  And I'm going to be asking you questions this 12 

afternoon. 13 

A. Okay.   14 

Q. Prior to testifying here today, did you meet with anyone 15 

to prepare? 16 

A. Yes, our attorneys. 17 

Q. And when did you meet with them?  What time period 18 

approximately? 19 

A. We met briefly on Friday I believe and then outside of 20 

that, I think we had a call each time I was in the -- waiting 21 

to be called for testimony.  I don't remember exact dates. 22 

Q. Okay.  Did you review any documents in preparing to 23 

testify here today? 24 

A. Yes, some. 25 
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Q. And what documents did you review? 1 

A. There was some travel documents that we provided, some 2 

emails that we provided to our counsel, those types of items. 3 

Q. And when you testified earlier, you were asked about the 4 

duties of a terminal manager.  Do you recall? 5 

A. Yes. 6 

Q. Okay.  And I'm going to show you a document on the 7 

screen in just a minute, and I'm going to ask you to take a 8 

look at that document.   9 

A. Okay.   10 

Q. Okay.  What I'm going to show is Respondent's Exhibit 11 

AA12, and it's already in evidence.  Can you see the document 12 

on your screen, Mr. DeGroot? 13 

A. Yes, ma'am, I can. 14 

Q. Okay.  And right now there's only part of the document 15 

appearing, correct? 16 

A. That's correct.   17 

Q. Okay.  I'm going to scroll down slowly so that you can 18 

see the rest of the document before I ask you about it.  19 

A. Okay.   20 

Q. And this is the second page of the document that I'm 21 

scrolling to now, and if you want me to go back to any part, 22 

let me know.   23 

A. Okay.  I'm fairly familiar with this document. 24 

Q. Okay.  All right.  And this is the third page here.  25 
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Okay.  So you do recognize this document? 1 

A. Yes, ma'am, I do. 2 

Q. Okay.  And these are the terminal manager duties? 3 

A. That's correct.   4 

Q. For terminal manager at H&M? 5 

A. Yes, ma'am.   6 

Q. Okay.  And does it accurately describe the job duties of 7 

the terminal manager as they existed in January of 2019? 8 

A. Yes, ma'am.  Obviously there is -- it's a difficult 9 

position to encapsulate into one document but these are the 10 

general duties, yes. 11 

Q. Okay.  And they were the duties in 2019, and they're the 12 

duties now as well? 13 

A. That's correct.   14 

Q. Okay.  Thank you.  Now, you testified about hiring and 15 

your practices with respect to hiring. 16 

 MS. EITZEN:  Oh, I'm sorry.  I believe we've lost the 17 

video right now, Mr. DeGroot's video.  18 

 JUDGE STECKLER:  Yes.  Let's go off the record while we 19 

refresh. 20 

(Off the record from 1:28 p.m. to 1:28 p.m.)  21 

 JUDGE STECKLER:  Back on the record please. 22 

Q. BY MS. EITZEN:  Mr. DeGroot, earlier you testified 23 

regarding your practices for hiring, and --  24 

A. Yes. 25 
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Q. -- you testified you generally hire employees without 1 

experience and you train from scratch.  Is that correct?   2 

A. Yes, ma'am, that's correct. 3 

Q. Okay.  But there are some positions at the terminal 4 

facilities that do require prior experience.  Isn't that 5 

correct? 6 

A. That is correct. 7 

Q. And is terminal operator one of those job positions that 8 

does require previous experience? 9 

A. No, it does not require previous experience. 10 

Q. I'm going to show you a document that's been received 11 

into evidence as Respondent's Exhibit AA5.  This is the first 12 

half of the document.  I'm going to scroll down.  All right.  13 

Do you recognize this document? 14 

A. Yes, ma'am, I do. 15 

Q. Okay.  And this is the job duties of a terminal 16 

operator.  Is that correct?   17 

A. Yes, this actually appears to be a job description that 18 

was used for either a hiring fair or hiring campaign of some 19 

sort in Laredo, Texas. 20 

Q. Does it describe the duties of a terminal operator? 21 

A. It does. 22 

Q. Okay.  And the qualifications required to be a terminal 23 

operator? 24 

A. Yes, ma'am.   25 
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Q. Okay.  And in the paragraph that says qualifications, it 1 

states previous experience in operating crane and/or heavy 2 

equipment is a plus.  Do you see that? 3 

A. Yes, ma'am.   4 

Q. Okay.  And as chassis mechanic a position where prior 5 

experience is required? 6 

A. No, I would personally say that chassis mechanics could 7 

be trained from scratch as well.  Now, that again is a 8 

division that I am not responsible for directly, but in my 9 

experience, I have seen mechanics be trained from scratch as 10 

well. 11 

Q. And who is responsible for the mechanics?  You said you 12 

were not. 13 

A. At this point in time, January 2019, it would have been 14 

Juan Santoy. 15 

Q. Okay.   16 

A. He was general manager of maintenance operations and 17 

equipment. 18 

Q. Are you aware if Mr. Santoy had any role in hiring at 19 

the Norfolk Yard in January of 2019? 20 

A. Yes, he would have been responsible for hiring the 21 

chassis mechanics and any other mechanical type employees. 22 

Q. And is Mr. Santoy still employed by H&M now? 23 

A. No, ma'am.   24 

Q. Do you recall his employment with H&M ended? 25 
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A. I do not recall exactly.  It's been some time though. 1 

Q. Okay.  Now, you also testified earlier that in staffing 2 

the terminal manager position for the Norfolk Yard, you spoke 3 

to I believe you said it was either the regional director or 4 

the superintendent for Norfolk Southern?  Do you recall that? 5 

A. Yes. 6 

Q. Okay.  Do you know the name of who it was you spoke to? 7 

A. I believe at that point in time, the regional level 8 

manager for the region over Norfolk was Jason Jorgensen with 9 

Norfolk Southern. 10 

Q. And do you recall when you had that conversation with 11 

Mr. Jorgensen regarding the terminal manager? 12 

A. No, not exactly, I don't recall.  Prior to startup but I 13 

don't remember a date. 14 

Q. And you also testified about a conversation with Mr. Lee 15 

that Mr. Connors was also on the phone for and it was 16 

regarding the offer of employment.  Do you recall that? 17 

A. I do.  And I believe exactly what I said was either 18 

Mr. Connors was on the line with me or was aware that we 19 

would be making the offer.  I can't remember exactly if he 20 

was on the line or not. 21 

Q. Okay.  And so the conversation with Mr. Jorgensen would 22 

have been prior to this conversation with Mr. Lee, correct? 23 

A. That is correct.   24 

Q. And the conversation with Mr. Lee, I believe you said it 25 
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was sometime prior to the startup on January 23, 2019.  Is 1 

that right?   2 

A. That's correct.   3 

Q. Do you recall if it was in the month of January or the 4 

month of December 2018? 5 

A. I don't recall. 6 

Q. Do you recall how much prior to the startup on January 7 

23rd it was? 8 

A. No, I do not. 9 

Q. And what do you recall telling Mr. Lee in that phone 10 

conversation? 11 

A. In that phone conversation, when we made the offer of 12 

employment, I recall -- it was very basic.  It was just 13 

basically, you know, we'd like to have him on as terminal 14 

manager if he was willing to stay on with the company. 15 

 JUDGE STECKLER:  Did that include a statement of 16 

compensation? 17 

 THE WITNESS:  We probably did talk about that, and 18 

generally when we're picking up terminal manager level, we 19 

would just match what their currently making to start off 20 

with.   21 

Q. BY MS. EITZEN:  And I believe you testified earlier that 22 

you also told Mr. Lee to start looking for his key employees.  23 

Isn't that correct? 24 

A. That is correct.   25 
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Q. In that same conversation that you discussed having 1 

offering him employment, correct? 2 

A. That is correct.   3 

Q. You also talked about sourcing a startup team.  Do you 4 

recall that? 5 

A. Yes, ma'am.   6 

Q. Okay.  Now, you testified that it's a travel team of 7 

employees that would travel to the start up site, correct? 8 

A. Yes. 9 

Q. And I think with respect to Norfolk Yard, you identified 10 

six employees but you said there could have been a few more 11 

as well who were part of the travel team.  Is that right?   12 

A. That's correct, yes. 13 

Q. Okay.  And they were traveling to the Norfolk Yard from 14 

out of state, correct? 15 

A. Yes. 16 

Q. And the travel team would be staying at the Norfolk Yard 17 

you said a minimum of 2 weeks, correct? 18 

A. Yes, a minimum of 2 weeks at a time. 19 

Q. And then they would be cycling in and out for about 90 20 

days or more you said? 21 

A. Correct, as much as needed, for as long as needed. 22 

 JUDGE STECKLER:  Ms. Eitzen, I think Mr. DeGroot's 23 

frozen up again.   24 

 MS. EITZEN:  Yes, it appears that way as well to me.   25 
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 JUDGE STECKLER:  Okay.  Mr. DeGroot, can you work a 1 

little magic from your site? 2 

 THE WITNESS:  Yes, I can.  I'm on it.   3 

 JUDGE STECKLER:  Okay.  Let's go off the record for a 4 

moment. 5 

(Off the record from 1:37 p.m. to 1:45 p.m.)  6 

 JUDGE STECKLER:  Back on the record please.   7 

Q. BY MS. EITZEN:  Mr. DeGroot, before we had the 8 

interruption, I was asking you regarding the startup travel 9 

team that went to the Norfolk Yard.  And, I believe you 10 

testified that it's expensive to have this kind of startup 11 

travel team, correct? 12 

A. It costs, yeah, it has costs, but it's something we 13 

would consider the price of doing business to open a new 14 

location.  It's something you're going to have to do.   15 

Q. The expenses for this travel team of six or more 16 

employees, include hotel stays, correct? 17 

A. That's correct.   18 

Q. And it also includes airfare for some of them, correct? 19 

A. Yes, ma'am.   20 

Q. And for those who don't fly to the location, they're 21 

going to be driving, correct? 22 

A. That's correct.   23 

Q. And so there's also expenses associated with that drive 24 

such as mileage and gasoline, correct? 25 
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A. That's correct.   1 

Q. And then once they arrive at the location, you testified 2 

that there were rental cars that the Company gives them, 3 

correct? 4 

A. That's correct.  Yes, ma'am.   5 

Q. And the employees, do they also receive a per diem for 6 

their meals? 7 

A. They do. 8 

Q. And they also continue to receive their salary, correct? 9 

A. That's correct.   10 

Q. And the hotel expenses or first of all, let me ask you, 11 

I'm sorry, who does the arrangements for the hotel stay? 12 

A. Generally I do. 13 

Q. And in the case of the Norfolk Yard and the travel team 14 

who came to the Norfolk Yard, did you do the hotel 15 

arrangements for those employees? 16 

A. I did. 17 

Q. Do you recall how much the hotel expenses were for the 18 

travel employees who worked at the Norfolk Yard? 19 

A. I do not recall what -- those costs. 20 

Q. And with respect to the airfare of the employees who 21 

traveled by airplane to get to the Norfolk Yard, who makes 22 

those travel arrangements? 23 

A. Again in this circumstance, I did. 24 

Q. And do you recall how much the airfare was for those 25 
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travel employees that traveled to Norfolk? 1 

A. No, ma'am, not off the top of my head, I don't recall 2 

what the dollar amount was. 3 

Q. And who makes the rental car arrangements with respect 4 

to the Norfolk Yard? 5 

A. Same thing, I made those arrangements as well. 6 

Q. And do you recall the expense associated with the rental 7 

car for the travel employees in Norfolk? 8 

A. No, ma'am.   9 

Q. And what is the per diem that is paid to the travel 10 

employees?  Do you know the rate? 11 

A. $40 per day. 12 

Q. Is there any other additional bonus or money that travel 13 

employees receive? 14 

A. No, just their hourly rate by the hours they work. 15 

Q. Now, H&M has a 90-day probation period.  Is that 16 

correct?   17 

A. That is correct.   18 

Q. And does that probation period apply to all employees 19 

who are hired? 20 

A. Yes, ma'am.   21 

Q. Now, within that 90-day probation period, you are not at 22 

the facility for the entire period, correct? 23 

A. No, not at manufacture particularly.   24 

Q. In fact, where is your office located now? 25 
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A. I work out of the Chicago location. 1 

Q. Okay.  And in January of 2019, where was your office 2 

located? 3 

A. Same place, Chicago. 4 

Q. And you testified that you were at the Norfolk Yard 5 

during the time of startup for approximately 2 weeks.  Is 6 

that right?   7 

A. That's correct.   8 

Q. And on direct exam, you testified about some of the 9 

traits that you look for in hiring.  Do you recall you 10 

mentioned good attitude, good attendance record and a 11 

willingness to learn?  Is that correct?   12 

A. Yes, ma'am.   13 

Q. Now, if an employee -- when you're reviewing an 14 

applicant, you're reviewing an application for employment 15 

that's filled out by the applicant, correct? 16 

A. Yes. 17 

Q. And sometimes you do an interview.  Is that right?   18 

A. That's correct.   19 

Q. But it's not always the case that you do an interview.  20 

Is that right? 21 

A. We don't necessarily interview every applicant that 22 

applies. 23 

Q. Okay.  You also testified regarding the hiring of 24 

experienced employees versus employees who didn't have 25 
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experience in the industry.  Do you remember that? 1 

A. Yes, ma'am.   2 

Q. And I believe you said experienced employees may have 3 

bad habits or existing attendance or attitude problems.  Is 4 

that correct?   5 

A. That's correct.   6 

Q. Now, those kind of issues that you mentioned, they can 7 

come with respect to any experience in the industry, correct? 8 

A. Certainly. 9 

Q. It's not only the employees who had worked at the 10 

facility for the prior employer, correct? 11 

A. That's correct.  I would apply the same methodology to 12 

anybody with experience in the industry, whether they worked 13 

for the prior employer of the facility we're taking over, if 14 

they worked for a competitor in the region and they applied 15 

for employment with us.  It would be any case, any 16 

application we received with prior industry experience.   17 

Q. And now, in fact, H&M did hire some employees who worked 18 

at the Norfolk Yard who had not worked for the prior 19 

contractor, but did have experience in the industry.  Isn't 20 

that correct? 21 

A. That is correct.  Of course, everything is a case-by-22 

case basis.   23 

Q. And do you recall the name Martin Costello? 24 

A. I believe so, yes. 25 
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Q. And he was hired as a switcher at the Norfolk Yard by 1 

H&M.  Is that correct?   2 

A. That's correct.   3 

Q. And he had years of experience and work history in the 4 

industry, correct? 5 

A. That is correct.   6 

Q. And are you familiar with Larry Aughtman? 7 

A. The name sounds familiar, but I don't remember him 8 

specifically. 9 

Q. Do you recall that he had a history of experience in the 10 

industry as well?   11 

 MR. FITZGERALD:  Objection.  Foundation.  He testified 12 

he didn't know or recall him specifically. 13 

Q. BY MS. EITZEN:  Do you recall the job title of 14 

Mr. Aughtman? 15 

A. I do not. 16 

Q. Okay.  I'm going to show you --  17 

A. Did my video freeze again? 18 

Q. Yes, I believe so.   19 

 JUDGE STECKLER:  Yes.  Let's go off the record again. 20 

(Off the record from 1:53 p.m. to 1:54 p.m.)  21 

 JUDGE STECKLER:  Back on the record. 22 

Q. BY MS. EITZEN:  Mr. DeGroot, I was asking you about an 23 

employee named Larry Aughtman.  Do you remember someone by 24 

the nickname of Bamma (ph.)? 25 
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A. No, ma'am.   1 

Q. Okay.  I'm going to show you a document that I have.  2 

It's General Counsel's Exhibit 130, and it's already in 3 

evidence.  And I'll show it on your screen in just a minute.  4 

Do you see the document on the screen? 5 

A. I do. 6 

Q. Okay.  I'm going to scroll through the document here.  7 

It's General Counsel's Exhibit 130, and this is page 2 and 8 

page 3.  Do you recognize the employment application? 9 

A. I do. 10 

Q. Okay.  And was this an employment application that you 11 

reviewed? 12 

A. It could have been.  I don't remember exactly. 13 

Q. Okay.  And I just want to go back.  When you were 14 

talking about your office being in Chicago, do you work out 15 

of the Landers Yard? 16 

A. Yes, currently. 17 

Q. Okay.  And is that where you were working at in 2019, 18 

where your office was located? 19 

A. I would share time while in Chicago between -- at that 20 

point, we had three locations in Chicago.  We had Union 21 

Pacific Global 1, Union Pacific Canal Street and Landers for 22 

Norfolk Southern. 23 

Q. Okay.  So at that time in 2019, did you have an office 24 

in one of those three facilities or are you saying you 25 
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alternated and used office space in each of them? 1 

A. Used office space in each of them. 2 

Q. Okay.  Thank you.  Now, when hiring new employees, and 3 

in particular at the Norfolk Yard, one of the processes that 4 

H&M is required to do as part of its contract with Norfolk 5 

Southern is to conduct an eVerifile report on each new hire.  6 

Is that correct?   7 

A. That's correct.   8 

Q. And is that a background check on the employee? 9 

A. It is, and it's required by a contract from the 10 

customer, and it's actually required by all of the Class 1 11 

railroads that we've contracted for. 12 

Q. Okay.  And what happens if an employee does not 13 

successfully pass that eVerifile background check? 14 

A. Definitely we would not be able to employ them. 15 

Q. Do you recall an employee by the name of John Smith at 16 

the Norfolk Yard? 17 

A. No, ma'am, not particularly.  I do not. 18 

Q. Do you recall having to lay off an employee at the 19 

Norfolk Yard for not successfully completing a background 20 

check? 21 

A. That has happened before.  I don't remember that 22 

happening specifically at Norfolk but I do recall it 23 

happening in locations before. 24 

Q. I'm going to show you a document that's already in 25 
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evidence, Respondent's Exhibit Y25.  And I'm going to go to 1 

page 51 and 54 and these are the PDF page numbers.  Okay.  So 2 

what I'm looking at H&M -- it's -- the Bates number is 3 

0001178, and it is still GC (sic) Exhibit Y25, and this is an 4 

application for employment, and I'm going to scroll through 5 

the pages.  And let me know if you don't see it well.  Page 6 

2, page 3, and then page 4.  So based on the fourth page 7 

here, applicant's statement, there's the signature of the 8 

applicant, John Smith, and it's dated January 25, 2018 (sic).  9 

Do you see that? 10 

A. Yes, ma'am, I do. 11 

Q. And I apologize if I misstated the number of the 12 

exhibit.  It is Y25 of Respondent's exhibit, not a GC 13 

exhibit.  And so this is an employee who applied to work at 14 

the Norfolk Yard for H&M on January 25, 2019, John Smith.  15 

And the next document I want to show you, and just to -- I'm 16 

sorry -- to go back to the employment history, he is not an 17 

employee who had formerly worked at the Norfolk Yard or he 18 

did not work for ITS.  It's not listed on his employment 19 

history, correct? 20 

A. It doesn't appear to be. 21 

Q. And then let me go to the first page of this exhibit.  22 

And you're familiar with the payroll status change notice, 23 

correct? 24 

A. Yes, ma'am.   25 
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Q. Okay.  And payroll status change notice is used to 1 

document when an employee is hired, correct? 2 

A. Hired, increases, layoffs, job title changes, all of the 3 

uses are listed to the left. 4 

Q. Okay.  And on some of these where it says supervisor 5 

designated manager's signature at the bottom, you have signed 6 

off on some of these.  In fact, this one is your signature, 7 

correct? 8 

A. Yes, that is my signature. 9 

Q. Okay.  And the date next to it is -- it looks like it's 10 

January 31, 2019, correct? 11 

A. Yes, it appears to be. 12 

Q. Okay.  So, Mr. Smith was hired by H&M as a gate clerk, 13 

and it states his hourly wage rate on this document, correct? 14 

A. Yes, ma'am.   15 

Q. Okay.  And then on page -- I'm going to skip to page 21 16 

of this exhibit.  Do you recognize this document eVerifile 17 

request? 18 

A. Yes. 19 

Q. Okay.  So it looks like you requested eVerifile on 20 

Mr. Smith on January 27 of 2019? 21 

A. Yes, ma'am.   22 

Q. Okay.  And the report came back to you on February 25, 23 

2019? 24 

A. That's correct.   25 
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Q. Okay.  Do all of the eVerifile reports come back to you 1 

or do they only come back if there's an issue? 2 

A. They all come back.  It's an online portal where you can 3 

log in and you can see the status of the report and the 4 

clearance of the badge.  Every employee has to carry a badge 5 

with them while on property. 6 

Q. And this particular one says needs review.  Do you see 7 

that? 8 

 JUDGE STECKLER:  We have a frozen screen again. 9 

 Off the record please. 10 

(Off the record from 2:03 p.m. to 2:06 p.m.)  11 

 JUDGE STECKLER:  Okay.  Back on the record. 12 

Q. BY MS. EITZEN:  Okay.  Mr. DeGroot, we were looking at 13 

Respondent's Exhibit Y25, and we were at page 21 of that 14 

exhibit, looking at the eVerifile document.  Do you see that? 15 

A. I do. 16 

Q. Okay.  And this particular report, it says status needs 17 

review, and this was for an employee named John Orlando 18 

Smith.  What does needs review mean? 19 

A. It generally means there's some sort of issue, either 20 

they need further documentation to verify that the person in 21 

question is properly identified or there's some sort of 22 

issue. 23 

Q. Okay.  And this came back to you on -- the date of the 24 

report completed is February 25, 2019.  Is that right?   25 
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A. Yes, it appears to be. 1 

Q. Okay.  Now, I'm going to go back up to page 2 of this 2 

exhibit.  And this is another payroll status change notice 3 

form.  Do you see that? 4 

A. I do. 5 

Q. Okay.  So you approved a raise for Mr. Smith on April 6 

10, 2019.  Is that correct?   7 

A. This appears to be.  Now, what this is, I believe 8 

Mr. Connors and the Union adjusted the rates of the gate 9 

personnel at the facility, of what the contract rates would 10 

be.   11 

Q. And you believe this took place in April of 2019? 12 

A. That would be the only reason to warrant an increase 13 

that early after startup. 14 

Q. If he was hired on January 30 of 2019, was this time 15 

period close to the 90 period? 16 

A. Yes, it would be close. 17 

Q. Do employees receive a raise after -- a wage increase 18 

after completing that probationary period? 19 

A. I don't believe so.  If I remember correctly, according 20 

to the collective bargaining agreement, the first increase 21 

is -- the first mandated increase at least is 1 year service. 22 

Q. And in this particular document, the payroll status 23 

change notice, it says on it J DeGroot approval received.  Do 24 

you see that? 25 
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A. Yes. 1 

Q. Okay.  Do you recognize whose handwriting that is? 2 

A. I do not. 3 

Q. Okay.  Do you review the payroll status change notice 4 

form? 5 

A. Generally, yes.  There's a high likelihood that I could 6 

have been traveling at this point in time which is why I did 7 

not sign it directly. 8 

Q. Okay.  And how do you indicate that your approval for 9 

what's being document on the forms? 10 

A. It would have been -- in a case like this, I most likely 11 

received a call from the terminal.  They told me what they 12 

were intending to do, and I gave them verbal approval, and 13 

then I would have followed with human resources and payroll 14 

with an email confirmation of approval. 15 

Q. And the signature that appears for where it says 16 

supervisor designated manager's signature, is that the 17 

signature of Anthony Lee? 18 

A. Could you scroll down a little bit?  I can't see that 19 

very well. 20 

Q. Yes, I'm sorry.  Are you able to see it now? 21 

A. Yes, ma'am.  And that does appear to be Mr. Lee's 22 

signature. 23 

Q. Okay.  Thank you.  And then I'm going to go to page 3 24 

which is another payroll status form.  So page 3 of 25 
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Respondent's Exhibit Y25.  And this one, I think the copy 1 

quality may not be as clear but are you able to see that it 2 

says payroll status change notice at the top? 3 

A. Yes. 4 

Q. Okay.  And then do you see down to the bottom where 5 

there's a signature under human resources payroll manager or 6 

do I need to scroll a little bit more? 7 

A. You can scroll a little bit.  I can't see the very top 8 

of it.  That's good.  9 

Q. Okay.  All right.  And then on the form, there is some 10 

handwriting.  Well, actually let me go back to the top.  So 11 

this is documenting a layoff.  Is that correct?   12 

A. It appears to be, yes, ma'am. 13 

Q. Okay.  And then the comment section, are you able to see 14 

the handwriting? 15 

A. I can't see what it says. 16 

Q. Let me make it bigger.  Does it appear bigger now? 17 

A. Yes.   18 

Q. Okay.   19 

A. It appears to say didn't successfully complete 20 

background check.  I can't read.  Railroad's required 21 

background check I think is what that says. 22 

Q. Okay.  Thank you.  Now, what would happen if an employee 23 

failed a drug test and some controlled substance found as a 24 

part of the results of that test? 25 
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A. Same thing.  They would be discharged. 1 

Q. Okay.  And do you recall an employee by the name of 2 

David High at the Norfolk Yard? 3 

A. Not particularly.  Again, the name sounds familiar but I 4 

don't remember him specifically. 5 

Q. Okay.  Let me show you a document that's in evidence, 6 

it's General Counsel's Exhibit 94.  And I'm also going to 7 

show you General Counsel's Exhibit 95.  Okay.  So the first 8 

exhibit that you should be able to view on your screen is 9 

General Counsel's Exhibit 94.  Does that show up for you? 10 

A. Yeah, Norfolk active employee list --  11 

Q. Yes. 12 

A. -- 1/23/19 to 8/9/19? 13 

Q. Yes.  And are you able to see the entire list? 14 

A. It looks that way. 15 

Q. Okay.  The last name I see is Steven Rodriguez.  Is that 16 

the last name on your screen as well? 17 

A. Yes, ma'am, it is. 18 

Q. Okay.  Do you recognize what this document is? 19 

A. This looks to be perhaps a printed version of the Excel 20 

document that is maintained by human resources. 21 

Q. Okay.  And it gives the hire date, the job title and 22 

home department of the employees who worked at the Norfolk 23 

Yard for the time period stated on this document, January 23, 24 

2019 to August 9, 2019.  Is that correct?   25 
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A. That's correct.   1 

Q. Okay.  And is there anything that's not correct about 2 

the document that you're aware of? 3 

A. Not that I'm aware of.  Again, I couldn't verify every 4 

single employee here personally, but this appears to be 5 

proper format. 6 

Q. Okay.  And the next one I'm going to show you is General 7 

Counsel's Exhibit 95, and this is also in evidence.  And it 8 

says at the top, Norfolk terminated Union employees January 9 

23, 2019 through August 9, 2019.  Do you see that? 10 

A. I do. 11 

Q. Okay.  And, the last name on this list is Breon Lamont 12 

Stewart.  Do you see that name on your screen, too? 13 

A. I do. 14 

Q. Okay.  Do you recognize this document? 15 

A. I do. 16 

Q. Okay.  And is this an accurate list of the dates that 17 

are listed on this list on the document? 18 

A. It appears to be.  Again, I couldn't verify every 19 

individual employee without verifying records and general 20 

statuses, but this appears to be correct.   21 

Q. Okay.  And so on this first one, here, the first name is 22 

David Andre High, and he's listed as being a switcher.  Do 23 

you see that? 24 

A. Yes, ma'am.   25 
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Q. And it says hire date was February 8, 2019, and he was 1 

terminated March 7, 2019.   2 

A. That's correct.   3 

Q. Okay.  And I'm going to show you now Respondent's 4 

Exhibit Y14.  And I'm going to start with page 14, or I'm 5 

sorry, page 19 of Respondent's Exhibit Y14.  Are you able to 6 

see the document? 7 

A. One second.  My screen just froze on me this time. 8 

Q. Okay.   9 

A. Okay.  I'm back.   10 

Q. Okay.  So what I was trying to show you was the 11 

employment application of Mr. High. 12 

A. Okay.  I see it.  January 24, 2019 is the date of the 13 

application, and it is Bates Number H&M 0000887 through 14 

0000890.  Now, on this applicant's statement, it's signed 15 

January 24, 2019.  Do you see that? 16 

A. I do.  You were still at the Norfolk Yard on January 24, 17 

2019, correct? 18 

A. That is correct.   19 

Q. And this is during the time period that you testified 20 

that you were primarily doing the hiring.  Is that correct?   21 

A. Yeah, again.  Mr. Lee was involved in every step of 22 

hiring, but I was more heavily involved in the fist work 23 

order weeks, so I could get an evaluation whether or not 24 

Mr. Lee was following my directive. 25 
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Q. Okay.  And this applicant, David High, is someone who 1 

did not previously work at the Norfolk Yard for the 2 

predecessor, for the other employer, ITS.  Is that right?   3 

A. It doesn't appear to be a former ITS employee --  4 

Q. Okay.   5 

A. -- based on the information here.   6 

Q. And I'm going to go to page 18 of this exhibit now.  Do 7 

you see this document, hiring referral source? 8 

A. Yes. 9 

Q. Okay.  And this is a document that H&M maintains with 10 

respect to the hiring.  Is that right?   11 

A. Yes. 12 

Q. And this is completed by the applicant? 13 

A. Yes, ma'am.   14 

Q. Okay.  So here Mr. High has indicated that he was 15 

referred by Mr. Tony and Tony is the nickname of Anthony Lee, 16 

correct? 17 

 MR. FITZGERALD:  Objection.  The document speaks for 18 

itself, and it's not clear that that's what this is saying 19 

given the checkmark that it indicates there.  It indicates 20 

walk in. 21 

 JUDGE STECKLER:  Mr. DeGroot, if you know the answer, 22 

you may provide it. 23 

 THE WITNESS:  Yes, Your Honor.  Tony -- Anthony Lee was 24 

sometimes called Tony.  Can I confirm this document is saying 25 
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Mr. Tony is referring to Tony, Anthony Lee, I cannot.  I 1 

don't know that I had any direct communication with Mr. High 2 

to be able to confirm that that's who recommended or referred 3 

him to the application process. 4 

Q. BY MS. EITZEN:  Okay.  I'm going to go to the first page 5 

of Respondent's Exhibit Y14.  And this is a payroll status 6 

change notice.  Are you able to see the entire document or 7 

should I scroll down a little bit more? 8 

A. If you could scroll down just a little bit, then I could 9 

see the bottom of the document. 10 

Q. Okay.  Is it visible now? 11 

A. Yes, ma'am.   12 

Q. Okay.  So just to go -- and let me make it bigger.  13 

Okay.  So at the top, this document is documenting a hire, a 14 

new hire.  Is that correct?   15 

A. Yes, it appears to be. 16 

Q. Okay.  And then at the bottom here, is that your 17 

signature that appears next to supervisor designated manager 18 

signature? 19 

A. It is. 20 

Q. Okay.  So Mr. High was hired effective February 8, 2019? 21 

A. Yes, ma'am.   22 

Q. As a switcher.  And I'm going to go to the next page, 23 

page 2 of Respondent's Exhibit Y14, and this is another 24 

payroll status change notice form?  Do you see that? 25 
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A. Yes.   1 

Q. Okay.  And up here at the top, the box change is marked? 2 

A. Yes, ma'am.   3 

Q. And the date is March 12, 2019.  And here it says 4 

separation, minimum requirements.  Do you recall why Mr. High 5 

was terminated? 6 

A. This appears to be us exercising our right to discharge 7 

within the 90 day probationary period. 8 

Q. Okay.  I'm going to go down to page 4 and 5 of this 9 

exhibit.  And this is a letter from H&M to Mr. High dated 10 

March 12, 2019.   11 

A. Yes, ma'am.   12 

Q. And is that Mr. Lee's signature on it? 13 

A. Yes, ma'am.   14 

Q. Okay.  And so failure to meet minimum requirements of 15 

probationary period and its termination.  And the next page, 16 

page 5 states the urine drug screen test results and verified 17 

test results came back positive.  Is that right?   18 

A. Yes, ma'am, that's what it appears to be. 19 

Q. Okay.  Do you recall a new hire at the Norfolk Yard by 20 

the name of Edward Lucas? 21 

A. Not particularly, no, ma'am. 22 

Q. I'm going to show you what's already in evidence as 23 

Respondent's Exhibit Y20.  Just a minute.  And do you see 24 

payroll status change notice form on your --  25 
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A. I do, yes, ma'am. 1 

Q. -- screen?  Okay.  And I'm actually going to scroll down 2 

to start off at page 2 of this exhibit which is Bates H&M 3 

0001005, and this is also a payroll status change notice.  4 

And the date of it is February 14, 2019.  Do you see that at 5 

the top? 6 

A. I do. 7 

Q. Okay.  And this is documenting a new hire of the 8 

employee named Edward Lucas? 9 

A. Yes, ma'am.   10 

Q. Okay.  And at the bottom, do you see where it says Jesse 11 

DeGroot approval received? 12 

A. Yes. 13 

Q. Is that your signature, I'm sorry, your handwriting? 14 

A. No. 15 

Q. Okay.  But again do you recall -- oh, I'm sorry.  Who 16 

would write this on the document?  Do you know? 17 

A. To the best of my understanding, that would probably be 18 

filled out by the terminal administrative assistant who is -- 19 

her name is Juanita Williams. 20 

Q. Okay.  Thank you.  And then is that the signature of 21 

Anthony Lee where it says supervisor designated manager 22 

signature? 23 

A. It appears to be, yes, ma'am. 24 

Q. And then I'm going to go back up.  So he was hired -- 25 
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this document says he was hired on February 14, 2019, and 1 

then if we go back up to page 1, it's another payroll status 2 

change notice dated February 27, 2019, and it says layoff, 3 

failed MVR. 4 

A. Yes, ma'am.   5 

Q. Do you know what MVR is? 6 

A. Motor vehicle report. 7 

Q. Okay.  And turning down to page 3, which is Bates Number 8 

0001006, this is a letter dated February 27, 2019, to 9 

Mr. Lucas, and it states that he did not have a valid 10 

driver's license.  Is that correct?   11 

A. Yes. 12 

Q. And that's something that is necessary in order to be a 13 

hostler? 14 

A. Yes, ma'am, a hostler driver, a switcher driver, 15 

whichever term you prefer, a valid driver's license is 16 

required.  Same thing for the lift equipment operator. 17 

Q. Okay.  Now, you were asked on direct, you gave some 18 

testimony regarding key employees that you hire at the time 19 

of a startup.  Is that right?   20 

A. Yes, ma'am.   21 

Q. Okay.  And I believe you testified that the lift 22 

equipment maintenance employee is considered a key employee.  23 

Is that right?   24 

A. Yes, lift equipment maintenance or sometimes a power 25 
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shop mechanic, they can be referred to but, yes, a lift 1 

equipment mechanic would absolutely be somebody we would 2 

consider a key employee. 3 

Q. Okay.  And do you recall an employee at the Norfolk Yard 4 

named Marcus Hunter? 5 

A. Yes, ma'am.   6 

Q. Okay.  It looks like your video went out.  So I'm just 7 

waiting.   8 

A. Okay.  Give me one second.  Let me see if I can get it 9 

back.   10 

 JUDGE STECKLER:  Let's go off the record again. 11 

(Off the record from 2:25 p.m. to 2:27 p.m.)  12 

 JUDGE STECKLER:  Back on the record please. 13 

Q. BY MS. EITZEN:  Okay.  Mr. DeGroot, I was asking you 14 

about an employee at the Norfolk Yard named Marcus Hunter.  15 

And I'm going to show you again -- well, I'm sorry.  Do you 16 

recall when Mr. Hunter was hired to work the Norfolk Yard? 17 

A. I believe, to the best of my understanding, and this is 18 

again from working with Mr. Santoy, I would not have directly 19 

hired Mr. Hunter.   20 

Q. Okay.   21 

A. But I believe it was sometime after startup, an offer 22 

was made to him initially regarding him staying on with H&M 23 

which I believe he refused, and decided to transfer to 24 

another ITS location.  And then sometime later, we were able 25 
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to hire Mr. Hunter.   1 

Q. And let me just show you a document that you were shown 2 

during direct, and I'm going to show you Respondent's Exhibit 3 

Q; does the document appear on your screen? 4 

A. Yes, ma'am, it does. 5 

Q. Okay.  And do you recall you testified that this was a 6 

list of active employees at the Norfolk Yard?  Is that right?   7 

A. Yes. 8 

Q. Okay.  And Mr. Hunter is listed at the top, line 2? 9 

A. Yes, ma'am.   10 

Q. And on this document, it has his hire date being 11 

February 5, 2019? 12 

A. That sounds accurate. 13 

Q. Okay.  And it says his job title -- he was hired as the 14 

lead power mechanic.  Is that right?   15 

A. Yes. 16 

Q. Now, one of the contracts that H&M has with Norfolk 17 

Southern Railway is a contract to provide lift machine 18 

maintenance.  Is that right?   19 

A. That is correct.   20 

Q. But that agreement was signed and entered into by H&M 21 

and Norfolk Southern after January, correct? 22 

A. That is correct.  We did not initially receive the lift 23 

equipment service contract. 24 

Q. Okay.   25 
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A. They had another vendor initially that took over and 1 

started up their operation at the same time we started up 2 

ours. 3 

Q. Okay.  So it was in June of 2019, that H&M then did get 4 

that lift maintenance machine agreement with Norfolk Southern 5 

at the Norfolk Yard, correct? 6 

 MR. FITZGERALD:  Objection.  Foundation.  He testified 7 

it was later, not necessarily in June.   8 

Q. BY MS. EITZEN:  Do you recall the date, Mr. DeGroot, the 9 

month? 10 

A. I do not recall the date. 11 

Q. Okay.  Let me show you a document.  This is a document 12 

that is already in evidence as General Counsel's Exhibit 97, 13 

and the top says lift machine maintenance agreement.  Is this 14 

a document that you recognize?  This is the first page. 15 

A. Yes, ma'am.   16 

Q. Okay.  Let me scroll down to the signature page of this 17 

lift machine maintenance agreement.  And it is GC page 622 of 18 

Exhibit GC-97, and do you see on behalf of H&M, the signature 19 

of Charles Connors there? 20 

A. I do. 21 

Q. And it's dated June 3, 2019. 22 

 MR. FITZGERALD:  Objection.  Foundation.  The document 23 

speaks for itself, and he testified he didn't know when this 24 

was signed specifically. 25 
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 MS. EITZEN:  Yes, Your Honor, and I'm showing the 1 

document to establish it was June 3, 2019, but it's true that 2 

it's already in evidence.   3 

 JUDGE STECKLER:  Mr. DeGroot, looking at this document, 4 

does it refresh your memory at all? 5 

 THE WITNESS:  Your Honor, to be honest, yes.  I do 6 

remember it being sometime after the initial startup, but 7 

this is not a portion of the operation under my direct 8 

supervision.  It does correspond with my direct operations 9 

and things I deal with daily, but the maintenance aspects 10 

have always been under another person, a mechanically 11 

inclined manager such as Mr. Santoy.  We had a gentleman 12 

named Tom Montambo between now and then, and we have another 13 

gentleman in place now, that is responsible for maintenance 14 

and equipment operation. 15 

 JUDGE STECKLER:  So are you saying you were not aware 16 

that approximately June 1 H&M started doing this type of 17 

operation at the Norfolk Yard? 18 

 THE WITNESS:  I do recall us taking over the lift 19 

equipment, H&M taking over the lift equipment operation.  I 20 

was not directly involved with it enough to remember exactly 21 

when that took place.  22 

 JUDGE STECKLER:  Okay.  Does this correspond with 23 

approximately when you can recall this took place? 24 

 THE WITNESS:  Yes, Your Honor.  This is sometime after 25 
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the initial startup. 1 

 JUDGE STECKLER:  And you recall that it was in 2019 as 2 

well, correct? 3 

 THE WITNESS:  Yes, ma'am.   4 

 JUDGE STECKLER:  And you recall it was not at the end of 5 

the year? 6 

 THE WITNESS:  Yes, ma'am.  This lines up.  Your Honor, 7 

this lines up to the best of my recollection.  It would be 8 

some point in that May or June area of 2019. 9 

 JUDGE STECKLER:  Ms. Eitzen, you may continue. 10 

 MS. EITZEN:  Yes.  Thank you.   11 

Q. BY MS. EITZEN:  I want to go back, Mr. DeGroot, to the 12 

startup at the Norfolk Yard and, and I just want to clarify 13 

the date of startup, the first day of H&M's operations at the 14 

Norfolk Yard was January 23, 2019.  Is that correct?   15 

A. Yes, ma'am.   16 

Q. And you were present on January 23, 2019, at the Norfolk 17 

Yard, correct? 18 

A. I was, yes, ma'am. 19 

Q. And I believe you testified you had arrived in the 20 

Norfolk, Virginia area, on about the 20th or 21st of January, 21 

correct? 22 

A. Yes.  I believe we got in that Monday.  I believe it was 23 

the 20th or 21st.  I can't recall. 24 

Q. Okay.  And you testified Juan Santoy was also present at 25 
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the time of startup at the Norfolk Yard, correct? 1 

A. Yes, ma'am.   2 

Q. Do you recall how long Juan Santoy remained at the 3 

Norfolk Yard during the startup time? 4 

A. I don't recall.  I believe he was actually there 5 

consistently longer than I was.  I believe he stayed onsite 6 

longer than I did. 7 

Q. Do you recall if Mr. Santoy goes by any nickname or is 8 

he known by his name? 9 

A. Juan is the only name I've ever known him by. 10 

Q. Okay.  And Mr. Connors was also present at the Norfolk 11 

Yard at the time of startup, correct? 12 

A. Yes, ma'am.   13 

Q. Okay.  And do you recall if Mr. Connors stayed the same 14 

amount that you did, the same amount of period or less amount 15 

of time? 16 

A. Less amount of time. 17 

Q. Okay.  And, Mr. DeGroot, you're familiar with Teamsters 18 

Local 710, correct? 19 

A. Yes, ma'am.   20 

Q. And Local 710 of the Teamsters is the bargaining 21 

representative of H&M employees at the Landers facility in 22 

Chicago.  Is that correct?   23 

A. Yes, ma'am.   24 

Q. And H&M and Teamsters Local 710 are parties to a 25 
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collective bargaining agreement that pertain to Landers 1 

facility.  Is that correct?   2 

A. Yes, ma'am.   3 

Q. And H&M still continues to provide services to Norfolk 4 

Southern Railway at the Landers facility, correct? 5 

A. Yes, ma'am.   6 

Q. And the Teamsters Local 710 continues to be the 7 

bargaining representative at the Landers facility, correct? 8 

A. That's correct.   9 

Q. And Teamsters Local 710 was also the bargaining 10 

representative of H&M employees who worked at the Global 1 11 

facility, correct? 12 

A. Yes, ma'am, that is correct. 13 

Q. And the Global 1 facility is located in Chicago, 14 

correct? 15 

A. Yes, ma'am.   16 

Q. And Teamsters Local 710 was the bargaining 17 

representative of employees at Global 1 in 2019 as well, 18 

correct? 19 

A. Yes, ma'am, that is correct. 20 

Q. And Local 710 was bargaining representative and you were 21 

the terminal manager of the Global 1 facility.  Is that 22 

correct?   23 

A. Yes, ma'am.   24 

 JUDGE STECKLER:  And we've locked up again.  Let's go 25 
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off the record. 1 

(Off the record from 2:37 p.m. to 2:42 p.m.)  2 

 JUDGE STECKLER:  Back on the record please. 3 

 Okay.  Ms. Eitzen. 4 

 MS. DUVALL:  You're muted, Stephanie. 5 

 MS. EITZEN:  I'm sorry. 6 

Q. BY MS. EITZEN:  Mr. DeGroot, I was asking you questions 7 

regarding Teamsters Local 710 being the representative of H&M 8 

employees at the Global 1 facility.  And I just wanted to 9 

confirm that Teamsters 710 continued to be the representative 10 

until the Global 1 facility ceased operating in about January 11 

of 2020.  Is that correct?   12 

A. That's correct.  Yes, ma'am.   13 

Q. And are you familiar with Teamsters Local 560? 14 

A. 560, I believe represents our trailer repair mechanics 15 

in Croxton, New Jersey.   16 

Q. And H&M has a collective bargaining agreement with 17 

Teamsters 560 at the Croxton facility.  Is that correct?   18 

A. To the best of my understanding, yes.  Again, the 19 

maintenance division is under another vice president but to 20 

the best of my understanding, that is correct. 21 

Q. And does H&M continue to provide services at the Croxton 22 

facility? 23 

A. Yes, ma'am.   24 

Q. And on direct, you testified about negotiating -- you 25 
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were asked some questions about negotiating the contract with 1 

Teamsters Local 822 that applies at the Norfolk Yard.  Do you 2 

recall that? 3 

A. Yes, ma'am.   4 

Q. And I believe you said you wanted -- you had a role in 5 

those negotiations, correct? 6 

 MR. FITZGERALD:  Objection.  Misstates prior testimony.   7 

Q. BY MS. EITZEN:  Mr. DeGroot, what was your role, if any, 8 

in the collective bargaining negotiations between Teamsters 9 

822 and H&M? 10 

A. Again, I had no direct contact with anyone in 822 11 

Teamsters.  I made some minor suggestions to Mr. Connors 12 

throughout his negotiations with the Teamsters just regarding 13 

basic such as hourly rates and a couple of small operating 14 

type issues such as start time guarantees, scheduling 15 

guarantees, a few items like that. 16 

Q. And with respect to those hourly rates, I believe you 17 

said something to the effect that you wanted them to be close 18 

to the current bargaining agreement.  Do you recall that? 19 

A. No, I stated that I wanted them to be competitive for 20 

the area. 21 

Q. Okay.   22 

A. I have no idea if they had a collective bargaining 23 

agreement prior to but my suggestions are close to what they 24 

ended up being in our collective bargaining agreement. 25 
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Q. And where were you getting data to determine what the 1 

competitive rate was in that area? 2 

A. Generally I'll just take a study and used Monster.com or 3 

Indeed.com and look at warehousing type jobs, driver type 4 

jobs, shuttle type jobs and pull out and generate my own 5 

average wage of what those jobs are either paying or 6 

offering. 7 

Q. Okay.  I'm going to show you a document in just a 8 

minute.  And it's in evidence as General Counsel's Exhibit 9 

108, and it's an Excel spreadsheet.  Let me -- are you able 10 

to see the document on your screen? 11 

A. Yes, ma'am.   12 

Q. Okay.  And there's several columns, and the first column 13 

that I see on the left, Column A is period beginning date.  14 

Do you see that column? 15 

A. Yes, ma'am.   16 

Q. Okay.  And then the columns continue, and I'm going to 17 

scroll through and it looks like it ends with Column AD.  Are 18 

you able to see that one on your screen? 19 

A. Yes, ma'am.   20 

Q. Okay.  Let me go back to the start, Column A, and then 21 

the rows, there's quite a few rows.  On the tab, it's labeled 22 

Row 1, 2, 20,520.  So it's an Excel spreadsheet.  Do you 23 

recognize this document? 24 

A. Yes, ma'am.  I don't know exactly what this is but from 25 
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what I can gather, it appears to be an Excel report somehow 1 

related to payroll. 2 

Q. Okay.  And let me go back to the top.  But if we look at 3 

Column H, which has name, last name, first name, do you 4 

recognize any of the names here?  Kenneth Bolyard, Jermaine 5 

Collins? 6 

A. I recognize Jermaine Collins, Scott, I can't pronounce 7 

his last name, but I'm familiar with the name, Mr. Hunter. 8 

Q. Okay.  And let me focus your attention on Column E where 9 

it says some department description.   10 

A. Um-hmm.   11 

Q. And the first one here, Row 2, it has a code department 12 

number of 200604 and it says Norfolk rail mechanics.  Is that 13 

the department number for the Norfolk rail mechanics?  14 

A. I believe so.  I know 200 is the facility department. 15 

Q. Okay.   16 

A. The overall Norfolk location.  That would make sense. 17 

Q. And do you know what the mechanic --  18 

A. Off the top of my head, no. 19 

Q. Okay.  And would you be more familiar if it was, for 20 

example, Row 71 where it says Norfolk Rail TIR? 21 

A. Yes, that would be trailer interchange clerks, 22 

essentially a gate clerk.   23 

Q. Okay.  And that code number is listed as 200605.  To 24 

your knowledge, is that correct? 25 
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A. Yes, ma'am.   1 

Q. Okay.  And I'm just going to go down to look for the 2 

next department.  It says Norfolk Rail switchers here on Row 3 

263.  Do you know --  4 

A. Yes, ma'am.   5 

Q. -- if that's the code 200607?  Is that the code for 6 

Norfolk Rail switchers? 7 

A. Yes, ma'am.   8 

Q. Okay.  And so you recognize this as being a H&M payroll 9 

document.  Is that right?   10 

A. That's correct.   11 

 MS. EITZEN:  Okay.  Your Honor, I have no further 12 

questions for Mr. DeGroot.  Thank you.   13 

 JUDGE STECKLER:  Mr. DeGroot, I have a few before 14 

Mr. Esders starts questioning.  In the beginning period, you 15 

said you did not talk to the Teamsters Local in Norfolk.  16 

Were you aware during that first week of operation in Norfolk 17 

that the Teamsters Local 822, the one in Norfolk, had been 18 

recognized pursuant to a card check? 19 

 THE WITNESS:  Yes, Mr. Connors did give me notice when 20 

the Teamsters were recognized.  Yes, ma'am.   21 

 JUDGE STECKLER:  Before you started operations, had you 22 

had any contact with the Teamsters Local at Norfolk? 23 

 THE WITNESS:  No, ma'am.   24 

 JUDGE STECKLER:  Okay.  Had anyone discussed with you 25 
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the Teamsters Local in Norfolk before that time, before 1 

operations began? 2 

 THE WITNESS:  Not to my recollection, no, ma'am.  No, 3 

Your Honor.   4 

 JUDGE STECKLER:  So just to -- Mr. Connors never said 5 

anything to you about that? 6 

 THE WITNESS:  No, ma'am.  I believe the first notice I 7 

got in regards to 822 was when we had recognized or 8 

Mr. Connors had recognized the Teamsters pursuant to the card 9 

check.   10 

 JUDGE STECKLER:  Okay.  When you talked to Anthony Lee 11 

before he was officially hired, did you discuss with him 12 

whether there was any bargaining units present at that 13 

facility? 14 

 THE WITNESS:  Not to my recollection.  That would have 15 

been a little bit outside of my window.  My job was to make 16 

sure the operation gets staffed, and we can get the operation 17 

up and running with no hiccups. 18 

 JUDGE STECKLER:  Okay.  When you were suggesting pay for 19 

the contract, did you check to see what people had made 20 

before at that facility? 21 

 THE WITNESS:  No, ma'am.  We would have no ability to --  22 

 JUDGE STECKLER:  You're frozen up again.  Let's go off 23 

the record.  I'm sorry. 24 

(Off the record from 2:52 p.m. to 2:53 p.m.)  25 
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 JUDGE STECKLER:  Back on the record, Mr. Bowman. 1 

 Okay.  Mr. DeGroot, in regards to Anthony Lee and the 2 

hiring at the Norfolk facility, did you discuss with 3 

Mr. Lee -- you discussed with him the key people you wanted 4 

hired, correct? 5 

 THE WITNESS:  Yes, ma'am.  Yes, Your Honor.   6 

 JUDGE STECKLER:  Were any of those key people also any 7 

other employees that might be employed at the facility 8 

currently under ICS (sic)? 9 

 THE WITNESS:  They could be.  They very well could be, 10 

yes. 11 

 JUDGE STECKLER:  What, if any, direction did you give to 12 

Mr. Lee about receiving applications from the ITS employees? 13 

 THE WITNESS:  We would have taken applications from 14 

anybody inside or outside that facility.  Of course, when 15 

you're starting a new operation, you want as many applicants 16 

as you can possibly get, and then you can pick who you feel 17 

the best applicant is for the job. 18 

 JUDGE STECKLER:  Did you review the applications that 19 

the previous ITS employees filed? 20 

 THE WITNESS:  I'm sure we -- to the best of my knowledge 21 

and recollection, we reviewed probably every application that 22 

was received including the ones from the ITS employees. 23 

 JUDGE STECKLER:  When you discussed with Mr. Lee, do you 24 

have any specific recollection of any particular employee? 25 
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 THE WITNESS:  No.  No, Your Honor, I do not. 1 

 JUDGE STECKLER:  When you talked to Norfolk Southern, 2 

did they have any particular discussion of the performance 3 

with ITS and Mr. Lee at the Norfolk facility? 4 

 THE WITNESS:  Nothing in particular to ITS.  As a whole, 5 

they did speak to -- they spoke highly of Mr. Lee.  They said 6 

he did a good job.  He ran the facility pretty well, and they 7 

wouldn't have any issue with us retaining him as terminal 8 

manager. 9 

 JUDGE STECKLER:  Okay.  Did you discuss any other 10 

employees with Norfolk Southern that were employed by the 11 

predecessor? 12 

 THE WITNESS:  No, Your Honor.   13 

 JUDGE STECKLER:  Did Mr. Lee do this job on his own 14 

before you came in? 15 

 THE WITNESS:  I'm sorry. 16 

 JUDGE STECKLER:  Did Mr. Lee do this job with the 17 

support of other employees? 18 

 THE WITNESS:  Prior to H&M taking over? 19 

 JUDGE STECKLER:  Yes. 20 

 THE WITNESS:  Yes, ma'am, to the best of my 21 

understanding. 22 

 JUDGE STECKLER:  So he was successful with the crew he 23 

had there.  Is that your understanding? 24 

 THE WITNESS:  I don't know the exact details of how 25 
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successful ITS was or wasn't. 1 

 JUDGE STECKLER:  But he was doing okay enough that 2 

Norfolk Southern said he was doing a good job? 3 

 THE WITNESS:  Yes, they had no issue with us retaining 4 

Mr. Lee as terminal manager.  At least in a leadership role, 5 

they had no objection. 6 

 JUDGE STECKLER:  Okay.  Did you do any type of due 7 

diligence regarding the employees of the predecessor in terms 8 

of what their performance was before you took over? 9 

 THE WITNESS:  No, Your Honor.  With us having a full 10 

startup crew, that could completely staff the facility until 11 

further, you know, until the foreseeable future, I had no 12 

contact with ITS prior to the startup. 13 

 JUDGE STECKLER:  Okay.  After you came into the 14 

facility, did you review with Mr. Lee the prior performance 15 

of each employee that he had worked with at ITS? 16 

 THE WITNESS:  No, Your Honor, we did not. 17 

 JUDGE STECKLER:  What, if anything, did Mr. Lee mention 18 

to you after you retained him about unionization actions at 19 

the facility? 20 

 THE WITNESS:  We didn't have any discussions on any type 21 

of issues like that.  The primary discussions Mr. Lee and I 22 

had were about what I expected moving forward, what H&M's 23 

best practices are and that was generally it.  It was moving 24 

forward.  I didn't personally really have any concern what 25 
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happened prior to us taking over.  That was above my pay 1 

grade and none of my business I felt. 2 

 JUDGE STECKLER:  Okay.  Let's see.  Just one moment, 3 

sir.  When you spoke with Norfolk Southern, about Mr. Lee, 4 

did you take any notes of that conversation? 5 

 THE WITNESS:  No, ma'am, I don't believe so. 6 

 JUDGE STECKLER:  Okay.  One moment please.  When you 7 

spoke with Norfolk Southern about Mr. Lee's performance, 8 

what, if any, safety concerns did they raise? 9 

 THE WITNESS:  None, Your Honor.  I don't believe they -- 10 

it was a very short conversation with the Norfolk Southern.  11 

It was very simple.  I just asked how they felt about 12 

Mr. Lee.  They thought he was a competent manager, and they 13 

had no issue with us offering him employment as terminal 14 

manager. 15 

 JUDGE STECKLER:  Okay.  When you described the term 16 

attitude in terms -- and morale, what do you mean by those 17 

terms?  Let's start with attitude. 18 

 THE WITNESS:  Okay.  Attitude is just what I would be 19 

looking for is just somebody who is positive, you know, maybe 20 

kind of upbeat, just a positive attitude.   21 

 JUDGE STECKLER:  Did you interview any of -- and the 22 

other was morale.  How do you define morale? 23 

 THE WITNESS:  The morale would just be the general 24 

attitude of the facility as a collective.  Do the men work 25 
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well together?  Do they work well with the management?  Does 1 

management work well and treat the employees well?  Just 2 

trying to create a positive and good work environment for 3 

everybody to be in.   4 

 JUDGE STECKLER:  Okay.  And did you conclude that the 5 

prior employees from ITS did not have a positive attitude? 6 

 THE WITNESS:  No, Your Honor.  I have no information on 7 

what kind of attitude or morale that the facility had prior 8 

to our taking over. 9 

 JUDGE STECKLER:  Okay.  So you did not check to see 10 

whether that could have been something that contributed to 11 

Norfolk Southern's positive perspective of Mr. Lee's 12 

performance? 13 

 THE WITNESS:  No, Your Honor.   14 

 JUDGE STECKLER:  Okay.  Mr. Esders -- I'm sure I have 15 

more questions, Mr. DeGroot, but I'll turn it over to you.   16 

 MR. ESDERS:  Okay, Your Honor.  You actually covered a 17 

good bit of ground there that I was going to cover, but I do 18 

have some more questions.   19 

CROSS-EXAMINATION  20 

Q. BY MR. ESDERS:  Mr. DeGroot, when you had a conversation 21 

with Mr. Lee at the time you offered him employment, how far 22 

in advance to H&M's takeover was that? 23 

A. I don't recall exactly.   24 

Q. Was it weeks or months or days? 25 
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A. It could have been weeks, probably more than a couple of 1 

days prior. 2 

Q. Okay.  And did you discuss with him the initial staffing 3 

plan that was to take place at the time H&M took over? 4 

A. Basically, initially.  I asked him to identify his key 5 

couple of employees, his key positions that he would like to 6 

retain and I did make him aware that we would have a full 7 

travel team. 8 

Q. Okay.   9 

 JUDGE STECKLER:  We need a timeout here.  We've frozen 10 

up again, Mr. DeGroot.  I'm sorry.   11 

 THE WITNESS:  That was again my fault. 12 

 JUDGE STECKLER:  Off the record please.   13 

(Off the record from 3:02 p.m. to 3:03 p.m.) 14 

 JUDGE STECKLER:  All righty.  Back on the record. 15 

Q. BY MR. ESDERS:  Okay.  Mr. DeGroot, I believe you were 16 

just talking about the conversation with Mr. Anthony Lee and 17 

you indicated that you spoke to him about him identifying key 18 

employees and that you notified him that there would be a 19 

travel team coming at the initial day of operations.  Is that 20 

correct?   21 

A. Yes, sir, that's correct. 22 

Q. Did you tell him approximately how long the travel team 23 

would be in place? 24 

A. I don't think we discussed timeframe.  If anything, it 25 
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was for as long as we needed. 1 

Q. Okay.  Was it made clear to him that the travel team was 2 

a permanent or a temporary thing? 3 

A. I don't believe that was made clear in either direction. 4 

Q. Okay.  Then how was Mr. Lee to know to take new 5 

applications and for more hiring? 6 

A. I was onsite for day 1 and --  7 

Q. Okay.   8 

A. -- instructed him that we would be taking applications 9 

for hiring. 10 

Q. Okay.  And you set the priorities for Mr. Lee, don't 11 

you, or at that time, did you? 12 

A. I do, yes, sir. 13 

Q. And was taking in new applications considered to be a 14 

high priority, low priority or somewhere in the middle? 15 

A. A high priority. 16 

Q. Okay.  And that first day, a number of prior ITS 17 

employees did, in fact, turn in job applications.  Is that 18 

correct?   19 

A. To the best of my understanding, yes. 20 

Q. Okay.  And as well as did you receive additional 21 

applications from others who had not previously worked for 22 

ITS at that time? 23 

A. We receive applications from other folks as well, yes. 24 

Q. Okay.  I believe you said you participated while you 25 
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were there with Mr. Lee in reviewing the applications that 1 

came in.  Did you say that? 2 

A. Yes. 3 

Q. And did you review with Mr. Lee the applications of the 4 

individuals who had previously worked for ITS? 5 

 MR. FITZGERALD:  Objection.  Asked and answered.   6 

 JUDGE STECKLER:  I'll allow it.  Go ahead.   7 

 THE WITNESS:  Yes, sir, I believe I did.  I know 8 

especially for day 1, we reviewed probably every application 9 

that was submitted to us regardless of who submitted it. 10 

Q. BY MR. ESDERS:  I believe you testified earlier that one 11 

of the priorities for you when making new hires with things 12 

like attitude and attendance.  Is that correct?   13 

A. Yes, sir.   14 

Q. And while reviewing the applications with Mr. Lee, did 15 

you discuss with Mr. Lee the attitude of the prior ITS 16 

employees? 17 

A. No, not specifically. 18 

Q. Generally? 19 

A. I don't recall to be honest. 20 

Q. Okay.  Did you discuss with Mr. Lee the attendance of 21 

the employees who had previously worked for ITS? 22 

A. The only discussion I had regarding prior employees 23 

attendance is if it was somebody that he had recommended for 24 

his key employees. 25 
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Q. Okay.  For the non-key individuals, did you participate 1 

in the selection of which applicants would receive an 2 

interview? 3 

A. No, sir.   4 

Q. Did Mr. Lee make the selection as to which applicants 5 

would receive an interview? 6 

A. Yes, primarily. 7 

Q. If he was primary, was anyone else involved in the 8 

selection of which applicants would receive an interview? 9 

A. Yes, I would have been if I had a chance to review 10 

applications.  That probably would have been something that 11 

would have been more of a split duty between Mr. Lee and 12 

myself depending on how many applications we received at a 13 

certain point. 14 

Q. Okay.  Now, you said you did review applications of all 15 

the individuals that applied that had previously worked for 16 

ITS.  Since you did, in fact, review those applications, did 17 

you participate with Mr. Lee in the selection of which of 18 

those individuals would receive an interview? 19 

A. No, I don't believe so, sir.   20 

Q. Okay.   21 

A. To the best of my recollection, Mr. Lee scheduled the 22 

interviews and I sat in on several. 23 

Q. Did you give Mr. Lee instructions on how to go about 24 

selecting applicants for interview? 25 
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A. Yes, I --  1 

Q. What was your instruction to Mr. Lee concerning how he 2 

was to select applicants for an interview? 3 

A. My primary instruction was to select employees with good 4 

attitude, good attendance record and primarily I would prefer 5 

non-experienced employees to train from scratch. 6 

Q. Okay.  Did you evaluate whether or not Mr. Lee complied 7 

with that directive? 8 

A. Yes. 9 

Q. And how did you --  10 

A. Go ahead. 11 

Q. How did you evaluate whether or not Mr. Lee complied 12 

with that instruction? 13 

A. Number 1, I sat in on several of his initial interviews 14 

just to observe how Mr. Lee conducted an interview, and then 15 

I would say generally outside of that, what we seen in the 16 

hiring would confirm that he followed those directives. 17 

Q. Well, with respect to the individuals he did not select, 18 

how did you evaluate whether or not his non-selection was 19 

consistent with your directive? 20 

A. I didn't give a lot of thought to the non-selected to be 21 

quite honest because it's a small facility.  When you're only 22 

hiring seven or eight employees for a given position, you 23 

have to not select a lot more than you select.   24 

Q. How many applicants did H&M receive in its first month 25 
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of operation? 1 

A. I don't know. 2 

Q. Do you know a ballpark?  Could you estimate? 3 

A. I could not. 4 

Q. Okay.  Were all of the applications retained by H&M to 5 

your knowledge? 6 

A. I believe we retain applications for 1 year. 7 

Q. Okay.  One moment.  Okay.  Does H&M comply with hiring 8 

requirements such as non-discrimination requirements? 9 

A. Yes, sir.   10 

Q. And is there a way to track such compliance? 11 

A. That would have to -- that would be a question for a 12 

human resources person.  I don't know if how or what they 13 

could do to track something like that. 14 

Q. Okay.  Is there any additional review of Mr. Lee's 15 

selection over who received an interview done by anyone at 16 

H&M other than yourself? 17 

A. I don't believe so. 18 

Q. Okay.  So just to close the loop finally, do you have 19 

any knowledge -- did you ever discuss with anyone the 20 

attitude of the employees who previously worked for ITS and 21 

then applied for H&M? 22 

A. Not to my recollection, no, sir, I don't think so. 23 

Q. And did you discuss with anyone the attendance of the 24 

employees who had previously worked for ITS and then applied 25 



2011 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

to work at H&M? 1 

A. Not that I can recall, no, sir. 2 

Q. Okay.  Did you discuss the work performance of any of 3 

the employees who previously worked for ITS and applied to 4 

work at H&M? 5 

A. Outside of the key employees that Mr. Lee recommended, I 6 

don't believe so. 7 

 MR. ESDERS:  I have no further questions.   8 

 JUDGE STECKLER:  I finally remembered mine.  So just to 9 

refer back, the team that you brought from Chicago and 10 

Croxton, did you ever say to these employees that they would 11 

be staying permanently at this facility? 12 

 THE WITNESS:  No, Your Honor.  They would have had an 13 

opportunity if they wanted to transfer and maintain 14 

seniority, but I could not and would not force somebody to 15 

relocate. 16 

 JUDGE STECKLER:  Okay.  Did any of them request to 17 

transfer on a permanent basis? 18 

 THE WITNESS:  No, Your Honor.   19 

 JUDGE STECKLER:  And, in fact, of the hustler drivers 20 

and groundsmen that you brought in, didn't most of them stay 21 

2 to 4 weeks at the max? 22 

 THE WITNESS:  At a time.  I had a handful that probably 23 

stayed the duration of the startup operation, the full 90 24 

days I believe.  I had one or two that probably stayed. 25 
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 JUDGE STECKLER:  Okay.  Who would that have been? 1 

 THE WITNESS:  I believe John Page stayed the duration 2 

and I believe Steven Coffey might have stayed close to the 3 

duration.  And again, Your Honor, some of these folks went 4 

home for a week or 2 weeks at a time and then returned. 5 

 JUDGE STECKLER:  But their time was going to be finite.  6 

Is that correct?   7 

 THE WITNESS:  Yes, Your Honor, unless they decided or 8 

requested a transfer which they would have had option to. 9 

 JUDGE STECKLER:  Okay.  How would they have known that 10 

they had that option? 11 

 THE WITNESS:  That's always an option when you obtain a 12 

new facility for existing employees to request a transfer.  I 13 

know --  14 

 JUDGE STECKLER:  We need to timeout here, Mr. DeGroot.  15 

You've frozen up.  Okay.  Let's go off the record. 16 

(Off the record from 3:15 p.m. to 3:16 p.m.)  17 

 JUDGE STECKLER:  Mr. Bowman, we're back.   18 

 Okay.  Mr. DeGroot, you we discussing how employees from 19 

the New Jersey and the Chicago offices would have known that 20 

there would have been an opportunity to permanently transfer. 21 

 THE WITNESS:  It is a common industry practice that new 22 

locations, existing employees would have the ability to 23 

transfer should they wish to. 24 

 JUDGE STECKLER:  Okay.  But no one at this point did so, 25 
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correct? 1 

 THE WITNESS:  Nobody followed.  There was a handful that 2 

expressed interest but nobody ever followed through and 3 

formally requested or did anything to officially transfer in 4 

this case. 5 

 JUDGE STECKLER:  Okay.  Did you discuss with Mr. Barrow 6 

any of the previous ITS employees? 7 

 THE WITNESS:  No, Your Honor.  Mr. Barrow and I had 8 

minimal contact in the beginning.  As an ending operations 9 

manager, I wouldn't generally deal with him directly.  My 10 

directions and contact would be at a terminal manager level, 11 

outside of the initial brief interview after Mr. Tony Lee 12 

recommended Leander Barrow to stay on.  That would have been 13 

my -- the majority of my interaction with Mr. Barrow at that 14 

time. 15 

 JUDGE STECKLER:  Okay.  At some point, did Mr. Barrow 16 

become the terminal manager? 17 

 THE WITNESS:  Yes, Your Honor.   18 

 JUDGE STECKLER:  Approximately when did that happen? 19 

 THE WITNESS:  Shortly after Mr. Lee's exit.  I can't 20 

remember off the top of my head exactly when that was but it 21 

was very shortly after that.   22 

 JUDGE STECKLER:  Okay.  Since that time, have you had 23 

discussions with Mr. Barrow about any of the former ITS 24 

employees? 25 
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 THE WITNESS:  No, Your Honor.  As Mr. Barrow took over 1 

as terminal manager, the facility was generally staffed, very 2 

little hiring and firing has been done since then.  3 

 JUDGE STECKLER:  Okay.  Did he have to get approval from 4 

you for any new hires since he became terminal manager? 5 

 THE WITNESS:  Yes, I believe one or two times.  There 6 

had been an adjustment in the operations manager.  Mr. Young 7 

was barred from Norfolk Southern property and at that point, 8 

we discussed whether he had somebody within interested to 9 

promote into that position or if we needed to hire from the 10 

outside.  And maybe one or two terminal operators. 11 

 JUDGE STECKLER:  Okay.  What about like the groundsmen.  12 

Did he discuss hiring groundsmen or any of the mechanics with 13 

you? 14 

 THE WITNESS:  Mechanics, no.  That would actually be a 15 

discussion had with the VP of maintenance operations.  As far 16 

as groundsmen, for me, a terminal operator would be anybody.  17 

It's only one roster at Norfolk.  So a terminal operator, 18 

driver, or ground person, that's all one employee class. 19 

 JUDGE STECKLER:  Okay.  Are you aware that he's hired 20 

prior ITS employees? 21 

 THE WITNESS:  I believe so.  If he did, he would have 22 

discussed them with me prior, but I don't recall what their 23 

names are and the specifics surrounding them.   24 

 JUDGE STECKLER:  Okay.  You had no problem with him 25 
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hiring prior ITS employees? 1 

 THE WITNESS:  No, Your Honor.   2 

 JUDGE STECKLER:  Okay.  Mr. Fitzgerald, it's going to be 3 

your witness.  Do you need a couple of moments? 4 

 MR. FITZGERALD:  No, I just have a couple of questions.   5 

REDIRECT EXAMINATION 6 

Q. BY MR. FITZGERALD:  During Her Honor's first set of 7 

questions, I just want to make sure the record was clear.  8 

She had asked you --  9 

 MR. FITZGERALD:  And I'm not trying to misstate, Judge.  10 

So please correct me if I'm wrong. 11 

Q. BY MR. FITZGERALD:  -- whether or not you received any 12 

suggestions or information from Mr. Lee with respect to the 13 

pay rates paid to former ITS employees.  Do you recall that? 14 

A. Yes, sir.   15 

Q. Did you get information from Mr. Lee about the wages 16 

paid to ITS employees? 17 

A. No, sir.   18 

Q. Okay.  Do you know the pay practices of a prior terminal 19 

operator when H&M takes over? 20 

A. Generally no.  The extent of that would have been 21 

Mr. Lee telling me what he personally made so I could match 22 

it, and we probably would have asked for a pay stub or 23 

something alone those lines in that case.  To be honest with 24 

you, to the best of my recollection, I don't even know that I 25 
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verified it because it was a reasonable terminal manager 1 

salary that he was requesting when we were asking him if he 2 

wanted to remain on as terminal manager.  And the information 3 

that I sourced as far as the hourly rates of terminal 4 

operators and the other staff, hourly staff at that facility, 5 

was put together based on, you know, internet research for 6 

the local area.   7 

Q. Okay.  You've testified a few times about your 8 

preference for not hiring folks with previous experience.  9 

When you say that, do you mean rail terminal experience or a 10 

different type of experience? 11 

A. Specifically rail terminal experience.  That's generally 12 

 -- I do like to or at least seek out an applicant that has 13 

some sort of outside experience or heavier type labor 14 

experience but it's generally, in my experience, we've had 15 

more problems with employees that have worked for our 16 

competitors than we do hiring from scratch and training a 17 

non-experienced employee.   18 

Q. Is ITS one of H&M's competitors? 19 

A. Yes, sir.   20 

Q. Ms. Eitzen asked you a few questions about, and I think 21 

Her Honor did as well, about the lift maintenance contract at 22 

the Norfolk facility.  Do you remember that? 23 

A. Yes, sir.   24 

 MR. FITZGERALD:  And, Mr. Morrissey, could you pull up 25 
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GC-97 for me please.  1 

 MR. MORRISSEY:  Yes.  Just a moment. 2 

 MR. FITZGERALD:  Thank you.    3 

 MR. MORRISSEY:  Is that it? 4 

 MR. FITZGERALD:  Yes, and if you'd go down to the final 5 

page, I'd appreciate it.   6 

 MR. MORRISSEY:  This? 7 

 MR. FITZGERALD:  No, I think that's a different version 8 

of the contract, but we can take it down.  I can ask my 9 

question more generally. 10 

Q. BY MR. FITZGERALD:  Mr. DeGroot, is it possible that H&M 11 

received word and is awarded a contract and takes over 12 

operations prior to a formal lift maintenance contract being 13 

signed with Norfolk Southern? 14 

A. Yes, sir.   15 

Q. Okay.  So it's possible that you could be operating and 16 

performing the lift maintenance while that contract's being 17 

finalized and signed? 18 

A. Absolutely.  It's not uncommon. 19 

 MR. FITZGERALD:  Okay.  I have no further questions.   20 

 JUDGE STECKLER:  Mr. Eitzen. 21 

 MS. EITZEN:  Yes, Your Honor, and some of my questions 22 

also relate to questions that you asked and asked by 23 

Mr. Esders.   24 

RECROSS-EXAMINATION 25 
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Q. BY MS. EITZEN:  Mr. DeGroot, did you have access to the 1 

employee files or personnel files maintained by ITS of any of 2 

the employees that it had employed at the Norfolk Yard before 3 

H&M became the Employer? 4 

A. No, ma'am.   5 

Q. And did you review any of the ITS employee files? 6 

A. No, ma'am.   7 

 MS. EITZEN:  No further questions.   8 

 JUDGE STECKLER:  Mr. Esders? 9 

 MR. ESDERS:  Nothing further from me, Your Honor.   10 

 JUDGE STECKLER:  Okay.  I do have one more question with 11 

two parts.  So I can get the benefit of my tuition payments 12 

to law school.   13 

 Mr. DeGroot, as of January 17th, you had no expectations 14 

that any of the travel team was staying permanently at the 15 

Norfolk facility.  Is that correct?   16 

 THE WITNESS:  That's correct, Your Honor.  Again, they 17 

would have had the option, but no formal requests were made 18 

at that point.   19 

 JUDGE STECKLER:  Okay.  And as of January 21st, would 20 

you say the same? 21 

 THE WITNESS:  Yes, Your Honor.   22 

 JUDGE STECKLER:  And then also on the 23rd, on the first 23 

day of operations, same thing, correct? 24 

 THE WITNESS:  Yes, Your Honor, that's correct.   25 
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 JUDGE STECKLER:  Okay.  I have no further questions.  1 

Mr. Fitzgerald? 2 

 MR. FITZGERALD:  None, Your Honor.   3 

 JUDGE STECKLER:  Anyone else have -- Ms. Eitzen? 4 

 MS. EITZEN:  No, thank you.   5 

 JUDGE STECKLER:  Mr. Esders? 6 

 MR. ESDERS:  Nothing here either. 7 

 JUDGE STECKLER:  Mr. DeGroot, you're about to be excused 8 

as a witness.  You might be recalled as a rebuttal witness 9 

later for H&M.  In the meantime, please do not discuss your 10 

testimony with anyone.  I'm sure either Mr. Connors or 11 

Mr. Fitzgerald or Mr. Marculewicz will let you know when this 12 

total hearing is over, okay. 13 

 THE WITNESS:  Understood.  Thank you, Your Honor.   14 

 JUDGE STECKLER:  Thank you.   15 

(Witness excused.)  16 

 JUDGE STECKLER:  We'll go off the record for a moment 17 

please. 18 

(Off the record from 3:28 p.m. to 3:45 p.m.) 19 

 JUDGE STECKLER:  On the record please. 20 

 Respondent may call his next witness.   21 

 MR. FITZGERALD:  Respondent calls Charles "Chuck" 22 

Connors. 23 

 MR. CONNORS:  Yes.  Good morning, folks. 24 

 JUDGE STECKLER:  Good afternoon, Mr. Connors.  How are 25 
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you?   1 

 MR. CONNORS:  Good afternoon, Your Honor.  I'm very 2 

fine.  Thank you.   3 

 JUDGE STECKLER:  Good, good.  You recall that you're 4 

still under oath, right? 5 

 MR. CONNORS:  Yes, sir.  Yes, Your Honor.   6 

 JUDGE STECKLER:  That's okay.  You can call me anything 7 

but late for dinner.   8 

 MR. CONNORS:  Me, too.   9 

(Whereupon,  10 

CHARLES "CHUCK" CONNORS 11 

was recalled as a witness by and on behalf of the Respondent 12 

and, after having been previously duly sworn, was examined 13 

and testified as follows:) 14 

 JUDGE STECKLER:  Are you in a room by yourself again? 15 

 THE WITNESS:  Yes. 16 

 JUDGE STECKLER:  Do you have any documents in front of 17 

you? 18 

 THE WITNESS:  No documents.  Just reading material that 19 

I can get rid of.   20 

 JUDGE STECKLER:  Okay.  I hope it was a good book.  21 

Mr. Fitzgerald, you may begin.   22 

 MR. FITZGERALD:  Thank you, Your Honor.   23 

DIRECT EXAMINATION 24 

Q. BY MR. FITZGERALD:  Good afternoon, Chuck.   25 



2021 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. How are you? 1 

Q. I'm well.  Thank you.   2 

A. Do you want me to shut the blinds behind me?  A little 3 

blurry. 4 

 JUDGE STECKLER:  It's a bit bright.   5 

 THE WITNESS:  I'll shut them.   6 

 MR. FITZGERALD:  Thank you.   7 

 THE WITNESS:  Okay.   8 

 MR. FITZGERALD:  Okay.  That's better.  Thank you.   9 

Q. BY MR. FITZGERALD:  Please remind us, what is your 10 

current position with H&M? 11 

A. President. 12 

Q. How long have you held that title? 13 

A. I guess 15 years at least. 14 

Q. Did you have a title before that? 15 

A. Yes, vice president of operations.  And prior to that, 16 

it was regional manager, manager.  I came into H&M, if you 17 

want to know, in '78 as a terminal manager for one of their 18 

operations. 19 

Q. How long were you a terminal manager? 20 

A. A number of years.   21 

Q. Have you been employed by H&M the whole time since 1978? 22 

A. Yes. 23 

Q. Okay.   24 

A. So I've held many, many positions in the Company through 25 
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that period. 1 

Q. Okay.   2 

A. Prior to that, I was in the business also. 3 

Q. And at some point, did you become the owner of H&M? 4 

A. Yes. 5 

Q. Okay.  When was that? 6 

A. 2011.  Is that when the World Trade Center, 2011?  Yes.   7 

Q. No, that was 2001 if memory serves me. 8 

A. 2001, right. 9 

Q. Okay.  Is it 2011 or 2001? 10 

A. 2001. 11 

Q. 2001, okay.  Did you become president at the time you 12 

became the owner of H&M? 13 

A. No, I was president before. 14 

Q. Okay.  So you've been president for at least 20 years 15 

then.  Is that right?   16 

A. I said 15 or so, right. 17 

Q. Okay.   18 

A. I’m getting old.  I forget.   19 

Q. That's all right.  I just want to make sure the record's 20 

correct. 21 

Q. What business is H&M in? 22 

A. It started out as trucking and then got involved with 23 

warehousing and distribution, and then when I came aboard, I 24 

got them involved in over-the-road trucking, multiple states 25 
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in trucking, Customs operations.  We've been in Customs 1 

operations for at least 25 years at Newark Airport and New 2 

Jersey.  We're responsible probably for 35 percent of all 3 

examinations that go through the Port of New York both in -- 4 

in the air freight, we're 100 percent responsible for Customs 5 

examinations and 35 percent of ocean bound freight that must 6 

be examined by Customs.  And then we got involved with rail 7 

operations, give or take 30 years ago, and then we got 8 

involved with maintenance of containers and chassis about 25 9 

years ago.  So we're pretty well diversified in the 10 

transportation field. 11 

Q. Are any of your facilities currently represented by the 12 

International Longshoremen's Association? 13 

A. No. 14 

Q. Okay.  Have they ever been? 15 

A. No, not that I would have a problem with that.  No. 16 

Q. Okay.  Just so the record's clear, how long has H&M been 17 

in the intermodal rail yard operations business? 18 

A. 28 years at least, 28 to 30 years. 19 

Q. And over that time, have you acquired and lost 20 

facilities? 21 

A. Yes. 22 

Q. Okay.  How long have you had a collective bargaining 23 

relationship with Teamsters Local 710 in Chicago? 24 

A. Over 25 years at Global 1, Global 2, 59th Street and 25 
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Landers. 1 

Q. And of those facilities, Global 1, Global 2, 59th Street 2 

and Landers, is Landers the only facility that remains within 3 

H&M's footprint? 4 

A. Yes. 5 

Q. How long has H&M had a collective bargaining 6 

relationship with Teamsters Local 560? 7 

A. 35 years. 8 

Q. Where is that local? 9 

A. New Jersey. 10 

Q. What facilities does -- in what facility or facilities 11 

do Teamster Local 560 members work? 12 

A. Well, at one time we had 150 employees doing all the 13 

work for American President Line when they went off the old 14 

water service and got involved with what they used to call 15 

mini land bridge.  The vessels didn't call the Port of New 16 

York any longer.  They called the West Coast.  So we were 17 

fortunate to get that contract, and that's 35 years ago, 38 18 

years ago.  And we had that until American President Line 19 

sold the business to Neptune Orient Line and no longer 20 

required the need for an off dock facility independently.  So 21 

we also have 560 up at Croxton Maintenance Yard.  We also had 22 

560 at North Bergen and Little Ferry terminal in New Jersey 23 

also.  So again, multiple contracts with 560.  In fact, I'm 24 

on the board of trustees.   25 
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 JUDGE STECKLER:  That's for the --  1 

 THE WITNESS:  Teamsters 560. 2 

 JUDGE STECKLER:  -- benefits? 3 

 THE WITNESS:  Yes, Your Honor.  Yes. 4 

 JUDGE STECKLER:  But not the Union itself. 5 

 THE WITNESS:  No, Your Honor.  The board of trustees, 6 

yes. 7 

Q. BY MR. FITZGERALD:  Okay.  How long have you been a 8 

member of the board of trustees for the benefits plan for 9 

Local 560? 10 

A. 25 years. 11 

Q. Okay.  You testified that you represent or, excuse me, 12 

Local 560 represents a unit of employees at the Croxton 13 

Maintenance Yard, right? 14 

A. Yes. 15 

Q. And you mentioned Little Bergen terminal and -- excuse 16 

me, North Bergen terminal and Little Ferry.  Are those two 17 

separate terminals? 18 

A. Yes. 19 

Q. Okay.  Are they rail yard terminals? 20 

A. Yes. 21 

Q. And do they operate in a similar fashion as the Norfolk 22 

Yard? 23 

A. Yes. 24 

Q. Does H&M operate either of those terminals today? 25 
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A. No, CSX was the railroad of record.  They closed Little 1 

Ferry and another vendor has them called Pak Rail. 2 

Q. Okay.  So they closed Little Ferry and Pak Rail, does 3 

that operate North Bergen now? 4 

A. Yes. 5 

Q. When did Pak Rail take over the North Bergen operations?  6 

Do you recall? 7 

A. Approximately 5 to 6 years.   8 

Q. And when did Little Ferry close? 9 

A. After Pak Rail had taken over.  Maybe about 2-1/2 years 10 

ago. 11 

Q. Did Pak Rail take over first before it closed? 12 

A. Yes. 13 

Q. Okay.  I want to turn towards your communication with 14 

Local 822 with the Teamsters. 15 

A. Okay.   16 

Q. Do you recall your initial contact with any 17 

representatives with Local 822? 18 

A. Early part of January. 19 

Q. How were you contacted? 20 

A. By phone. 21 

Q. What was said?  Do you recall? 22 

A. Only that, if I can remember precisely, is that we were 23 

called by the International and if we have the opportunity or 24 

if you get the terminal in Norfolk, we want to represent you.  25 
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I had no objection, that if it went through the proper 1 

channels, whenever that may be. 2 

Q. Who were you speaking to? 3 

A. James Wright.  He's the president and I think he still 4 

is. 5 

Q. And what are the proper channels to go through? 6 

A. Well, there's the neutrality, and they have to get the 7 

membership cards signed in order for me to acknowledge that 8 

they would be the bargaining agent.  So I couldn't agree to 9 

anything until such thing as that was accomplished. 10 

Q. Okay.  So you had no problem with that, you said, if it 11 

went through the proper channels.  Was anything else said 12 

during that conversation? 13 

A. Only can we meet?  And I agreed to meet. 14 

Q. When did you meet? 15 

A. The early part of January after we were awarded the 16 

contract. 17 

Q. Where did you meet? 18 

A. In Norfolk at a restaurant.  I don't recall the name of 19 

the restaurant. 20 

Q. Who was with you? 21 

A. Myself and James Wright and his representative or 22 

whatever he was.  I've forgot his name.   23 

Q. Okay.  What did you discuss at this meeting? 24 

A. He as well as I, we found out that we would be the 25 
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vendor of choice going forward, and I told him I had no 1 

problem if he was going to represent the men, if he got the 2 

number of employees necessary because I know that's a right 3 

to work state, and if the employees wanted to sign up or not.   4 

Q. Did you reach any written agreements following that 5 

conversation about the sign up process? 6 

A. The only written agreement was his representative sent 7 

me a letter stating that he has enough members for 8 

recognition of 822. 9 

Q. Okay.  Do you recall when that was? 10 

A. Middle of January. 11 

Q. What else happened at your meeting in early January at a 12 

restaurant?  Do you recall? 13 

A. No, unless something is brought up to me, that I'll say 14 

if I remember it or not, but off the top of my head, it was a 15 

pleasant lunch, first time I had met him.  He told me he got 16 

a call from the International through 710.  I acknowledged 17 

the fact to him that I do have an agreement in my contract 18 

that if I am lucky enough to secure another terminal, that I 19 

would -- I not would, I have to offer it to the Teamsters.  20 

So you can appreciate my frustration is that if I didn't use 21 

the Teamsters, I'd be sitting in the same spot but trying to 22 

defend myself against the Teamsters.   23 

Q. That contract that you're referring to, that has that 24 

clause, what contract is that? 25 
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A. 710. 1 

Q. Okay.  I'm going to show you a document that's marked as 2 

Respondent's Exhibit G.  It's already in evidence in the 3 

matter.  Can you see this document, Mr. Connors? 4 

A. Yes. 5 

Q. When you said that the Union sent you a letter relating 6 

to the number of members that had signed up, is this the 7 

letter you're referring to? 8 

A. Yes. 9 

Q. Okay.  What was your response? 10 

A. I accepted it. 11 

Q. Okay.  How did you accept? 12 

A. Phone. 13 

Q. Okay.  Did you sent an email in response? 14 

A. No, not that I recall. 15 

Q. Okay.  I'm going to show you what's been marked as 16 

Respondent's Exhibit I which is also in this matter.  Do you 17 

recognize this document? 18 

A. Yes. 19 

Q. Okay.   20 

A. Now that is employee it, um-hum.   21 

Q. Okay.  So did you call --  22 

A. I also --  23 

Q. What is this document I should say? 24 

A. That I'm agreeing to accept, I see my spelling's all 25 
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wrong there, but yes. 1 

Q. Okay.  You also called as well in addition to sending 2 

this email? 3 

A. Yes.  I spoke to James. 4 

Q. Okay.  And what did you say to James? 5 

A. Just that I received your -- what I can remember is that 6 

I received your letter.  As you see, I forgot this one.  And 7 

that I accept recognition. 8 

Q. Okay.   9 

A. Then they must have asked me to send an email to 10 

recognize them which I had forgotten. 11 

Q. Okay.  Did you discuss anything else? 12 

A. Not that I can recall. 13 

Q. Did you speak with James after that, after this email 14 

was sent or after the initial conversation with him? 15 

A. Yes, I must have because I went down a second time.   16 

Q. When did you go down a second time? 17 

A. Maybe between the 19th and 21st or 21st and 23rd, 18 

somewhere between that. 19 

Q. Did you go down for the startup of operations or for 20 

something else? 21 

A. The start of the operations. 22 

Q. Did you meet with James when you went down for the start 23 

of operations? 24 

A. I'm trying to remember precisely, but I would assume so. 25 
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Q. But you don't recall specifically? 1 

A. No. 2 

Q. At some point in time, did you begin to bargain or begin 3 

collective bargaining negotiations with Local 822? 4 

A. Yes. 5 

Q. How did those meetings get scheduled? 6 

A. By phone, and they were not accustomed to rail 7 

operations.  So they didn't know much about it.  And I know 8 

that they called 560 for the contract. 9 

Q. How do you know that? 10 

A. 560 told me. 11 

Q. Who at 560 told you? 12 

A. The president. 13 

Q. Who is the president of Local 560? 14 

A. His name is Tony Valdner. 15 

Q. What did Tony Valdner say to you? 16 

A. Just that the Teamsters 822 was looking for him to send 17 

the contract that we have with them and I said, Tony, no 18 

problem for me.  I don't know if he sent it prior to my 19 

conversation with Tony or after. 20 

Q. Okay.  But you believe based on your conversation with 21 

Tony that Local 560 sent a copy of its collective bargaining 22 

agreement to representatives of Local 822? 23 

A. Yes.  24 

Q. Okay.  I'm going to show you what's been marked as 25 
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Respondent's Exhibit F.  Do you know what portion -- excuse 1 

me.  Strike that.  You had mentioned previously that you had 2 

a number of different bargaining units that were represented 3 

by Local 560 over the course of your employment with H&M.  Do 4 

you know which copy of the contract from Local 560 was shared 5 

with Local 822? 6 

A. No, I do not.  Not that I recall. 7 

Q. At the time that you had that conversation with Tony, 8 

how many units did Local 560 represent? 9 

A. Of H&M or in general? 10 

Q. Of H&M? 11 

A. One. 12 

Q. Okay.  And what local or what location did they 13 

represent? 14 

A. The maintenance at Croxton Terminal, NS terminal at 15 

Croxton, New Jersey.  16 

(Respondent's Exhibit F marked for identification.) 17 

Q. BY MR. FITZGERALD:  Okay.  Now I'm going to show you 18 

what's been marked as Respondent's Exhibit F.  Let me know 19 

when you can see that please. 20 

A. Okay.   21 

Q. Do you recognize this document? 22 

A. Yes. 23 

Q. Is this the Local 560 contract at Croxton? 24 

A. Yes. 25 
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Q. Okay.  And is this the copy of the contract -- actually 1 

I'm going to scroll through before I go any further.   2 

A. Yes.   3 

Q. Please tell me if you need me to go slower.   4 

A. I recognize it.  We've had many, many negotiations with 5 

560. 6 

Q. So this contract remains in place?   7 

A. Boiler -- what's that phrase?  Boiler plate, um-hmm.   8 

Q. Okay.  Is that your signature, Mr. Connors? 9 

A. Yes. 10 

Q. Okay.  And for the record, I'm referring to Bates number 11 

H&M 0000416.  And that is your signature? 12 

A. Yes. 13 

Q. Do you recognize this document? 14 

A. Yes. 15 

Q. What is this? 16 

A. An extension of the contract. 17 

Q. Okay.   18 

A. We didn't finish negotiating, whatever.   19 

Q. Okay.  So that's on page H&M 0000417. 20 

A. Rodriguez is the business agent. 21 

Q. Okay.  And that's your signature on that page? 22 

A. Yes. 23 

Q. Okay.  I'm going to keep scrolling to the next page, H&M 24 

0000418.  Do you recognize this document? 25 
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A. Yes. 1 

Q. And what is this? 2 

A. An extension. 3 

Q. Is this your signature on this page? 4 

A. That's my secretary's if I remember.  I asked her to 5 

sign it for me.  I wasn't in the office. 6 

Q. It was signed on your behalf? 7 

A. Yes. 8 

Q. Okay.  I'll keep scrolling to the next page, H&M 9 

0000419.  Do you recognize this document? 10 

A. Yes. 11 

Q. Is that your signature? 12 

A. Again, that's my secretary because I wasn't available.  13 

This is during COVID, right?  Yep. 14 

Q. Yep, so signing on your behalf at your direction? 15 

A. Yes. 16 

Q. I'll keep moving to the next page, H&M 0000455.  Do you 17 

recognize this document? 18 

A. That's a little small.   19 

Q. I can zoom in if necessary.   20 

A. Yes. 21 

Q. What is this document? 22 

A. That's the final agreement. 23 

Q. Okay.  And that continues onto the next page, H&M 24 

0000456.   25 
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A. That's my signature.   1 

Q. That is your signature.  That's what I was going to ask.  2 

To your knowledge, is this a true and accurate representation 3 

of the collective bargaining agreement in place in Croxton at 4 

this time? 5 

A. Yes. 6 

 MR. FITZGERALD:  Your Honor, I would move to admit 7 

Respondent's Exhibit F into evidence. 8 

 MS. EITZEN:  Your Honor, I guess I'd ask for voir dire 9 

regarding the dates and whether it's currently in effect in 10 

March of 2021.   11 

 JUDGE STECKLER:  Proceed please.   12 

VOIR DIRE EXAMINATION  13 

Q. BY MS. EITZEN:  Mr. Connors, when we were looking at 14 

those extension agreements, I believe the last one I saw was 15 

December of -- it was agreed to through December of 2020.   16 

 MR. FITZGERALD:  I'm scrolling for you. 17 

 MS. EITZEN:  Thank you, Brendan.  18 

 MR. FITZGERALD:  Is this the page you were referring to? 19 

 JUDGE STECKLER:  I think there was one page there.  Can 20 

you pull that one up please? 21 

 MR. FITZGERALD:  Yep, sorry.   22 

 MS. EITZEN:  So this one, it looks like it says February 23 

29, 2020, and then it's signed December 9, 2020. 24 

 JUDGE STECKLER:  Go back up to the page before.  There 25 
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we go.   1 

 MS. EITZEN:  Okay.  I see. Thank you, Your Honor.  No 2 

further questions.  No objection.   3 

 MR. ESDERS:  No objection.   4 

 JUDGE STECKLER:  Respondent's Exhibit F is admitted. 5 

(Respondent's Exhibit F received in evidence.)    6 

 MR. FITZGERALD:  Thank you.   7 

DIRECT EXAMINATION (cont.) 8 

Q. BY MR. FITZGERALD:  Mr. Connors, when Tony, I believe 9 

you said Valdner, from Local 560 contacted you about sharing 10 

a copy of its contract with Teamsters Local 822, was it your 11 

understanding that he was going to share a copy of this 12 

contract with Local 822? 13 

A. I didn't know what contract he was going to share. 14 

Q. Okay.   15 

A. We've had -- this is a maintenance contract.  We've had 16 

a lift contract with him also.  So I can't even tell you if 17 

he sent a lift contract which would be similar to what we're 18 

doing in Norfolk.  As I said, we had a contract with 560 for 19 

30 years, give or take a year, that was involved with the 20 

same operation that Landers was, that Global 1 was, Global 2 21 

was and also Norfolk.  So he may have sent him that one.  I 22 

don't know.   23 

Q. Okay.  But it's your understanding that he shared a copy 24 

of a contract with Local 822? 25 
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A. Yes, no question. 1 

Q. Why do you say no question? 2 

A. Because he told me. 3 

Q. Okay.  Did anyone at Local 822 indicate that they had 4 

reviewed a copy of a contract with Local 560? 5 

A. No. 6 

Q. Did you ask? 7 

A. No. 8 

Q. Okay.  Do you recall when this conversation with Tony 9 

Valdner of Local 560 was? 10 

A. No, not -- it's very difficult to say.  I really have no 11 

recollection of the date.  All I can tell you is it happened. 12 

Q. Do you recall whether it was before you entered into 13 

telephone negotiations with Local 822? 14 

A. I would think so. 15 

Q. Why do you think so? 16 

A. Why would he ask for one afterwards?  So he'd want some 17 

idea of how the boiler plate contract looks like, and now 18 

contracts even with 560 sends, and I forget the terminology 19 

used, but we have it in our system and when we negotiate a 20 

new contract with 560, we do the changes in the contract and 21 

send him the new copy.  So I would assume he did speak prior 22 

to us starting negotiations and again --  23 

 MR. ESDERS:  I’m going to object to this answer.  He 24 

obviously lacks foundation.  There's a lot of assumption 25 
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based on hearsay at this point.   1 

 JUDGE STECKLER:  Can you get it fixed, Mr. Fitzgerald? 2 

 MR. FITZGERALD:  I can try. 3 

Q. BY MR. FITZGERALD:  You referred to boiler plate --    4 

 MR. FITZGERALD:  Let me go a different direction, Your 5 

Honor. 6 

Q. BY MR. FITZGERALD:  You referred to boiler plate a few 7 

times in your prior testimony. 8 

A. Um-hmm.   9 

 JUDGE STECKLER:  Is that yes?  10 

 THE WITNESS:  Yes. 11 

Q. BY MR. FITZGERALD:  Excuse me. 12 

A. Yes. 13 

Q. When you say boiler plate, what are you referring to? 14 

A. The contract rarely changes except for any new benefits 15 

or lack of benefits change, but they basically generally stay 16 

the same.   17 

Q. And is that true across in your experience with H&M and 18 

Teamsters Locals, is that true across different locals? 19 

A. Yes. 20 

Q. So similar operations in Chicago have the same boiler 21 

plate language as operations in New Jersey with 560.  Is that 22 

right?   23 

A. Yes. 24 

Q. Okay.  And is that true also for operations in Norfolk, 25 
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that they have the same boiler plate as other locals across 1 

the H&M footprint? 2 

A. Basically, yes. 3 

Q. Okay.  With slight variations based on your 4 

Collective-bargaining --  5 

A. Yes. 6 

Q. -- with each local? 7 

A. Yes. 8 

Q. Okay.  And so in bargaining with Local 822, did you 9 

bargain much of that boiler plate in? 10 

A. Most of it.  The only thing that they requested to 11 

change was grievances and the medical.  I forgot what -- 12 

Piedmont or something to that effect. 13 

Q. Okay. 14 

A. And, of course, the salaries. 15 

Q. Okay.  So is that true for other negotiations as well, 16 

that it's typically just those benefits and wages pieces? 17 

A. From an existing contract, yes. 18 

Q. Okay.  And is it typical that you at H&M would compile a 19 

copy of the contract and type it up for the local? 20 

A. Yes, because we have it in the system, and the only 21 

changes that you need are any changes that were negotiated.  22 

Whereas, if the Union had it, they'd have to retype the whole 23 

contract into their system which they didn't have. 24 

Q. Okay.  Is that true for your negotiations with Local 710 25 
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in Chicago? 1 

A. Yes. 2 

Q. And is that true for your negotiations with Local 560 in 3 

New Jersey? 4 

A. Yes. 5 

Q. And in your negotiations with Local 822 in Norfolk? 6 

A. Yes. 7 

Q. At any point in time, following your -- following H&M 8 

taking over the contract and operations in Norfolk, did you 9 

receive communication from the International Longshoremen's 10 

Association? 11 

A. No.  Oh, from the ILA, yes, I did. 12 

Q. And --  13 

A. During negotiation, no.  Did you say during 14 

negotiations?  I'm sorry.  15 

Q. No, I did not.  I said after you began operations in 16 

Norfolk, were contacted by a representative of the ILA? 17 

A. Yes, yes. 18 

Q. How were you contacted? 19 

A. By phone. 20 

Q. Who contacted you? 21 

A. Benright (ph.)?  What's his -- the president. 22 

Q. The president of the local? 23 

A. Yes. 24 

Q. Does the name Kevin Basnight mean anything? 25 
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A. Yes, that's it. 1 

Q. And he's the individual who contacted you? 2 

A. Yes. 3 

Q. Okay.  Do you recall when he contacted you? 4 

A. Sometime in -- what I recall, sometime in March. 5 

Q. Okay.  Was that after you recognized Teamsters Local 6 

822? 7 

A. Yes. 8 

Q. Was it after you completed negotiations for a contract 9 

for Local 822? 10 

A. Yes. 11 

Q. Okay.  What did Mr. Basnight say to you in that 12 

conversation? 13 

A. If I can recall, he said that -- introduced himself, 14 

said if you get a chance, he'd like to meet with me on my 15 

next trip down to Norfolk.  And I said, I certainly would do 16 

that.  That's what I recall of our conversation.  And I've 17 

never been down to Norfolk after that. 18 

Q. Okay.  So that conversation from your testimony occurred 19 

in March -- to your recollection occurred in March of 2019, 20 

correct? 21 

A. Yes. 22 

Q. You haven't been to Norfolk since that time? 23 

A. No, before then.  The last time I was in Norfolk was 24 

when we started up. 25 
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Q. Okay.  Did you contact Mr. Basnight at any point in time 1 

after that? 2 

A. No, sir.   3 

Q. During your conversation, do you recall Mr. Basnight 4 

making a recognition demand? 5 

A. No, I don't recall that.   6 

Q. Okay.  Did he make not a demand or you just don't 7 

recall? 8 

A. I don't remember any such conversation 9 

 MR. FITZGERALD:  I do not have any further questions.   10 

 JUDGE STECKLER:  Who's questioning for General Counsel? 11 

 MS. EITZEN:  Your Honor, I am.   12 

 JUDGE STECKLER:  Do you need a few minutes? 13 

 MS. EITZEN:  Five minutes would be fine.  Thank you.   14 

 JUDGE STECKLER:  Okay.  Let's get back together at 4:30 15 

Eastern.  Off the record please. 16 

(Off the record from 4:24 p.m. to 4:31 p.m.)  17 

 JUDGE STECKLER:  Back on the record please. 18 

 General Counsel. 19 

 MS. EITZEN:  Yes, thank you.   20 

CROSS-EXAMINATION 21 

Q. BY MS. EITZEN:  Mr. Connors, as you recall, my name is 22 

Stephanie Eitzen, and I'm an attorney at the National Labor 23 

Relations Board, and I'm going to be asking you some 24 

questions this afternoon. 25 
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A. Yes. 1 

Q. You previously testified in this hearing on the second 2 

day of hearing, January 26, 2021, correct? 3 

A. First week of hearing, yes. 4 

Q. Yes, and I asked you questions at that time, correct? 5 

A. Yes. 6 

Q. And, you were also present or were listening to the 7 

hearing the entire first week, the January 25th through 8 

January 29th, correct? 9 

A. Yes. 10 

Q. And, you were also present or listening to the hearing 11 

the entire second week which was Monday, March 1st through 12 

Thursday, March 4th, correct? 13 

A. Yes. 14 

Q. Okay.  So you were present or listening when James 15 

Wright testified in this matter, correct? 16 

A. Yes. 17 

Q. And you were present or listening when Johnny Sawyer 18 

testified in this case? 19 

A. Yes. 20 

Q. And you were also present or listening when Steve Jacobs 21 

testified in this case? 22 

A. Yes, but I don't recall that particular individual. 23 

Q. Okay.  And then you were also present or listening when 24 

Mr. Kevin Basnight testified in this hearing, correct? 25 
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A. Again, I don't remember the particular individual, yes, 1 

but I was present.  It's --  2 

Q. And --  3 

A. I'm sorry.  Go ahead. 4 

Q. After you testified in this matter, in the first week of 5 

trial, did you speak to anyone about your testimony? 6 

A. After the first week, no. 7 

Q. Did you have any conversations at all with respect to 8 

the testimony after you testified in the hearing? 9 

A. No. 10 

Q. And --  11 

A. No, not that I recall I spoke to anybody about it.  No, 12 

just operational issues, that's all. 13 

Q. And did you talk to anyone in preparation for your 14 

testimony here today? 15 

A. My attorney who said to be prepared.  You'll probably be 16 

on call. 17 

Q. And did you have any meetings or conversations with the 18 

attorneys prior to being told that you would be on call for 19 

today? 20 

A. Only some settlement conversations. 21 

Q. Okay.  And did you review any documents to prepare for 22 

your testimony today? 23 

A. No. 24 

Q. And you were asked questions regarding the Teamsters 25 
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Local 710, and I believe you said the location of 710 was at 1 

59th Street?  I wasn't sure where that location was. 2 

A. No, their main office is in Chicago, downtown, but 3 

that's one of the -- that was a CSX terminal and we had a 4 

bargaining agreement with them.  Prior to us, 705 had the 5 

terminal and when we acquired that particular terminal, we 6 

did the same thing we did in Norfolk.  We notified 710 and 7 

they wished to be a party to that terminal.  We no longer 8 

have the terminal, but we had it for give or take 9 years. 9 

Q. What was the name of that terminal? 10 

A. CSX 59th Street. 11 

Q. Okay.  And you said H&M worked at that terminal for 12 

about 9 years.  Do you remember that time period, when that 13 

was? 14 

A. Give and take between 7 and 9 I guess.  I can't recall 15 

exactly. 16 

Q. And what --  17 

A. It was back about 8 years. 18 

Q. Okay.   19 

A. I'm sorry.   20 

Q. So was it in the 2000s?  Can you remember the date 21 

range? 22 

A. Yeah, in the 2000s, yes. 23 

Q. But do you remember specifically what date range? 24 

A. No. 25 
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Q. And when you said 8 years, was it 8 years from now, from 1 

2021 or is that the amount of time? 2 

A. Let me think.  It's got to be 8 to 10 years we haven't 3 

had it. 4 

Q. Okay.   5 

A. So it had to be from 2000 and on I guess that we had it.  6 

So we haven't had it for at least 10 years.   7 

Q. Okay.  Now, you testified that you're on the board of 8 

trustees for the benefit fund for Teamsters Local 560. 9 

A. My phone just rang.  I'm sorry. 10 

Q. Okay.  So you testified that you are on the board of 11 

trustees for Local 560 for the benefit fund.  Is that 12 

correct?   13 

A. Yes. 14 

Q. Okay.  Do you have any similar relationship with 15 

Teamsters Local 710? 16 

A. No. 17 

Q. And you mentioned the name of the president of Teamsters 18 

Local 560, Tony Valdner.  Is that right?   19 

A. Yes. 20 

Q. Okay.  How long have you known Mr. Valdner? 21 

A. Twenty years. 22 

Q. Does Mr. Valdner also serve on the board of trustees for 23 

the benefit fund? 24 

A. As the president he does, yes. 25 
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Q. Okay.  And who is the president of Teamsters Local 710? 1 

A. He's relatively new, and I can't recall his name right 2 

now. 3 

Q. And how about the prior president?  Do you recall his 4 

name for 710? 5 

A. Give me -- as we're speaking, maybe it will come to me.  6 

It just skips my mind right now.   7 

Q. Okay.  Now, you also testified regarding your 8 

communications with Teamsters Local 822, and you testified 9 

the initial contact was by telephone in the early part of 10 

January.  Is that right?   11 

A. Yes. 12 

Q. And just to be clear, this is January of 2019, correct? 13 

A. Yes. 14 

Q. Okay.  Now, I wasn't clear if you had been contacted by 15 

the International Teamsters Union or by some representative 16 

of Teamsters 822.  Do you recall who contacted you by 17 

telephone in the early part of January 2019? 18 

A. James Wright. 19 

Q. Okay.  And Mr. Wright, do you remember his job title? 20 

A. President of 822. 21 

Q. Okay.  So is it fair to say you were not contacted by 22 

the International Teamsters office with respect to the 23 

Norfolk Yard? 24 

A. No, my understanding was, when I contacted 710, they 25 
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contacted the International, and the International contacted 1 

822.  If I recall, that's what James said to me.   2 

Q. Okay.   3 

A. I can't be 100 percent positive but I think that was the 4 

start of the conversation, saying the International has been 5 

in touch with me, and we'd like to represent you if it comes 6 

to past. 7 

Q. And you said this meeting with James -- well, first of 8 

all, this is a telephone conversation you had with James 9 

Wright, correct? 10 

A. Yes. 11 

Q. And was it in this conversation with Mr. Wright that you 12 

talked about the proper channels to go through to recognize 13 

Teamsters Local 822? 14 

A. Yes. 15 

Q. Okay.  And you testified that the proper channels 16 

included neutrality and having to get the membership cards 17 

signed.  Is that right?   18 

A. Yes. 19 

Q. Okay.  And then you actually met in person with 20 

Mr. Wright in Virginia, correct? 21 

A. Yes, I did. 22 

Q. And at the meeting with Mr. Wright, you testified that 23 

you told Mr. Wright you would not have a problem with him 24 

representing the employees if he got the number of employees 25 
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necessary.  Is that right?   1 

A. Yes.  You know, I was new to Norfolk.  2 

Q. Was --  3 

A. I was new to Norfolk and I knew that's a right to work 4 

state.  So I wasn't sure if he would be successful or what.  5 

I didn't know. 6 

Q. And this meeting with James Wright took place before H&M 7 

started operating at the Norfolk Yard, correct? 8 

A. Yes. 9 

Q. But you also testified it took place after you became 10 

aware that Norfolk Southern would be soliciting H&M for the 11 

contract.  Is that right?   12 

A. Say that again please. 13 

Q. When you met with James Wright, you knew that Norfolk 14 

Southern was selecting H&M to work at the Norfolk Yard? 15 

A. Yes, yes. 16 

Q. Okay.  Was there any discussion with Mr. Wright about 17 

how many employees you would have at the Norfolk Yard? 18 

A. Well, I knew the number of lifts that they had, and I 19 

knew it had to be 15 or less. 20 

Q. Did you have any discussion with Mr. Wright about the 21 

number of employees H&M would employ at the Norfolk Yard? 22 

A. No.  The exact number, no. 23 

Q. And you said that you then received an email from the 24 

representative of 822 saying they had enough members for 25 
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recognition.  Is that right?   1 

A. Yes. 2 

Q. And I'm going to show you the email that you responded 3 

to which is Respondent's Exhibit I.  Just a minute.  Okay.  4 

So this that I'm showing you, Respondent's Exhibit I, and you 5 

recall that you saw this.  You testified regarding this 6 

document? 7 

A. Yes. 8 

Q. So this is your response to Johnny Sawyer stating that 9 

you understand and agree to recognize Teamsters 822, correct? 10 

A. Yes. 11 

Q. And I just want to be clear, when you sent this email to 12 

Johnny Sawyer, you had not reviewed any cards signed by 13 

employees of H&M to be represented by Teamsters 822, correct? 14 

A. No, I didn't -- I don't recollect that I did, but I 15 

don't know if our conversation went around how many cards he 16 

had signed.  I can't recall to be honest with you. 17 

Q. Okay.  But you had not viewed the cards signed by 18 

employees at H&M at the Norfolk Yard when you responded to 19 

this email on January 23rd at 12 p.m., correct? 20 

A. I cannot say for sure that's true.  I vaguely remember 21 

seeing cards, but I don't know if it was copies in an email 22 

sent to me which we didn't come up with, but I just vaguely 23 

remember seeing cards.  I don't know if it was when I went 24 

down there, that he showed me the cards.  So I'm not too 25 
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sure.  I can't say for sure. 1 

 JUDGE STECKLER:  Mr. Connors, let me make sure.  Between 2 

11:33 a.m. when Mr. Sawyer sent you this email and 12:07 when 3 

you respond back, do you recall seeing the cards at that 4 

time? 5 

 THE WITNESS:  Your Honor, I can't recall.  I really 6 

can't. 7 

 JUDGE STECKLER:  Okay.  Did you have any other card 8 

check mechanism available that the third party would have 9 

reviewed the cards for you? 10 

 THE WITNESS:  Maybe Jesse. 11 

 JUDGE STECKLER:  Okay.  And to your knowledge, had 12 

Mr. DeGroot discussed with you whether there were a 13 

sufficient number of people to be recognized in that 14 

timeframe? 15 

 THE WITNESS:  We would have had a conversation, of 16 

course, with James Wright and with Jesse because they were 17 

on --  18 

 JUDGE STECKLER:  Do you specifically recall having that 19 

conversation or are you just --  20 

 THE WITNESS:  No, Your Honor, I don't.   21 

 JUDGE STECKLER:  Okay.  In that timeframe, did you 22 

determine whether the people who signed the cards once 23 

Mr. Sawyer told you this, do you know if they were people you 24 

were permanently hiring or were these people for this 25 
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location? 1 

 THE WITNESS:  I'm sorry, Your Honor.  My hearing isn't 2 

what it used to be. 3 

 JUDGE STECKLER:  That's okay.  I'll speak up a little 4 

bit here.  For this time period, did you know whether the 5 

people who signed the cards were permanent employees of that 6 

location? 7 

 THE WITNESS:  No, I didn't. 8 

 JUDGE STECKLER:  Okay.  Ms. Eitzen, you may continue.  I 9 

may interrupt you again, but go ahead.   10 

 MS. EITZEN:  Yes.  Thank you.  I'm going to stop the 11 

screen share at this time.   12 

Q. BY MS. EITZEN:  And, Mr. Connors, on January 23 of 2019, 13 

you were at the Norfolk Yard, correct? 14 

A. Yes. 15 

Q. Do you recall going anywhere else other than the Norfolk 16 

Yard that day? 17 

A. No, not really.  I guess I left the hotel to go to the 18 

terminal and probably went back to the hotel but I don't 19 

recall going anywhere else.  No need to go anywhere else. 20 

Q. And I want to take you back, when you testified about 21 

the lunch that you had with James Wright --  22 

A. Yes. 23 

Q. -- in January of 2019. 24 

A. Yes. 25 
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Q. Was anyone else present other than you and Mr. Wright at 1 

that lunch? 2 

A. Yes, I said before, his representative. 3 

Q. Okay.  Do you recall if that's Johnny Sawyer? 4 

A. I think it was Sawyer. 5 

Q. Okay.  So Mr. Sawyer was also present at the lunch? 6 

A. Yes, I think so.  I think it was Sawyer. 7 

Q. Okay.  Now, when you first received the call from James 8 

Wright, regarding the employees at the Norfolk Yard, you had 9 

already spoken to Teamsters Local 710 about H&M working at 10 

the Norfolk Yard.  Is that right?   11 

A. Yes. 12 

 MR. FITZGERALD:  Objection.  Vague.  Which call are you 13 

referring to? 14 

 MS. EITZEN:  The very first -- I believe Mr. Connors 15 

answered, but I can clarify, Your Honor.   16 

 JUDGE STECKLER:  Please. 17 

Q. BY MS. EITZEN:  Mr. Connors, your first conversation 18 

with James Wright took place you said in early January of 19 

2019.  Is that correct?   20 

A. Yes. 21 

Q. And at the time that Mr. Wright called you, the first 22 

conversation, you had already spoken to Teamsters 710 about 23 

H&M working at the Norfolk Yard.  Is that correct?   24 

A. I'm sorry.  Say that again. 25 
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Q. Yes.  So prior to the first conversation that you had 1 

with James Wright, you had spoken to Teamsters 710 about H&M 2 

working at the Norfolk Yard.  Is that correct?   3 

A. Yes. 4 

Q. And who did you speak to at Teamsters 710 regarding H&M 5 

working at the Norfolk Yard? 6 

A. Chuck DeCola. 7 

Q. Okay.  And I’m sorry.  I'm not sure I heard.  The first 8 

name is Chuck? 9 

A. Yes. 10 

Q. And what was the last name? 11 

A. DeCola. 12 

Q. And what is Mr. DeCola's title with Teamsters 710? 13 

A. He's a business agent. 14 

Q. And was that his title when you spoke to him in 2019? 15 

A. Yes. 16 

Q. What did you tell Mr. DeCola with respect to the Norfolk 17 

Yard? 18 

A. To recall exactly, I couldn't tell you but it was 19 

probably that we were awarded the terminal in Norfolk, 20 

Virginia.  I know in our contract that it tells me that I 21 

have to let you guys know.  If you have any interest in being 22 

the representative there, I'm letting you know.  And he said 23 

he would let me know.  But he didn't let me know.  James 24 

Wright let me know.  As I said, that article in the contract 25 
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requires me to speak to the Teamsters which I honor. 1 

Q. And you also testified that you received a call from 2 

Kevin Basnight, correct? 3 

A. Yes. 4 

Q. And you testified that your conversation with 5 

Mr. Basnight, you said it was in March of 2019, correct? 6 

A. That I recall, yes. 7 

Q. Okay.  And when you spoke to Mr. Basnight, you said that 8 

H&M had already recognized Teamsters 822, correct? 9 

A. I didn't say that to him, but I said that in 10 

questioning, yes. 11 

Q. Okay.  So it was the fact that H&M had already 12 

recognized Teamsters 822 when you spoke to Kevin Basnight, 13 

right? 14 

A. Correct. 15 

Q. Okay.  And you didn't tell Mr. Basnight that H&M had 16 

already recognized 822 Teamsters at the Norfolk Yard, 17 

correct? 18 

A. Not that I recall, no. 19 

Q. Okay.  And you said that your conversation with 20 

Mr. Basnight also took place after you had completed 21 

negotiations for a collective-bargaining agreement with 22 

Teamsters 822, correct? 23 

A. Yes. 24 

Q. And you did not tell Mr. Basnight that H&M had already 25 
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signed a collective-bargaining agreement with Teamsters 822, 1 

correct? 2 

A. Correct. 3 

 MS. EITZEN:  I have no further questions, Your Honor.   4 

 THE WITNESS:  Nor did he ask me about it.   5 

 JUDGE STECKLER:  Mr. Esders. 6 

CROSS-EXAMINATION 7 

Q. BY MR. ESDERS:  Mr. Connors, were you present on the 8 

first day of operations at the Norfolk worksite? 9 

A. Yes. 10 

Q. Were you present when individuals who had previously 11 

been employed by ITS went there to fill out job applications? 12 

A. I didn't meet any of the employees, no. 13 

Q. But were you there while they were filling them out? 14 

A. No, I may have been outside. 15 

Q. Did you discuss any hiring objectives or prerogatives 16 

with either Mr. DeGroot or Mr. Lee while you were there in 17 

Norfolk at the beginning of operations for H&M? 18 

A. No, sir.   19 

 MS. EITZEN:  Your Honor, I'm sorry to object, but I 20 

don't believe this was covered by Mr. Fitzgerald during his 21 

questioning of this witness.   22 

 JUDGE STECKLER:  Mr. Fitzgerald, do you --  23 

 MR. FITZGERALD:  I tend to agree but I was going to let 24 

Chuck answer.   25 
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 MR. ESDERS:  Okay.  I have no further questions.   1 

 JUDGE STECKLER:  Mr. Esders -- you may answer, 2 

Mr. Connors.  Mr. Connors. 3 

 THE WITNESS:  I'm sorry.  You can answer Mr. Esders' 4 

question.  What was the question? 5 

Q. BY MR. ESDERS:  Did you have any conversations about 6 

hiring objectives with Mr. DeGroot or with Mr. Lee? 7 

A. No. 8 

 MR. ESDERS:  Okay.  Nothing further.   9 

 JUDGE STECKLER:  Okay.  Mr. Connors, I do have a 10 

question here.  Did your contract with Norfolk Southern 11 

require you to determine whether a union represented the 12 

employees at the location? 13 

 THE WITNESS:  No, Your Honor.   14 

 JUDGE STECKLER:  Did you do due diligence before you 15 

decided to accept the contract with Norfolk Southern for that 16 

location? 17 

 THE WITNESS:  Please repeat that, Your Honor.   18 

 JUDGE STECKLER:  Did you or did you direct any due 19 

diligence with regard to taking over that facility at 20 

Norfolk? 21 

 THE WITNESS:  Did I direct --  22 

 JUDGE STECKLER:  Or did you do any yourself? 23 

 THE WITNESS:  No. 24 

 JUDGE STECKLER:  You've been dealing with unionized 25 
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facilities for some time, Mr. Connors, correct? 1 

 THE WITNESS:  Yes, Your Honor.   2 

 JUDGE STECKLER:  So you did not ask whether the 3 

employees were represented by a union at that facility.  Am I 4 

understanding that correctly? 5 

 THE WITNESS:  I didn't speak to any of the employees, 6 

no. 7 

 JUDGE STECKLER:  Did you ask Mr. DeGroot --  8 

 THE WITNESS:  I'm sorry. 9 

 JUDGE STECKLER:  Did you ask Mr. DeGroot to find out for 10 

you whether the employees were represented? 11 

 THE WITNESS:  As far as I know, there was no -- what I 12 

was told, there was no agreement.  As far as I know, ITS, and 13 

we found this out later, and I can't say exactly when, didn't 14 

even start negotiations.  So --  15 

 JUDGE STECKLER:  Well, besides that point, did the fact 16 

that they didn't have a contract, notwithstanding, at what 17 

point did you discover that the employees at that facility 18 

weren't represented by the ILA? 19 

 THE WITNESS:  Your Honor, I can't remember particularly 20 

when but I can say that because of my stipulation in the 21 

contract with the Teamsters, I'm obliged to speak to them on 22 

their representing any terminal that we're awarded.  We had 23 

taken over some terminals that were different Teamsters 24 

locals that we brought in 710. 25 
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 JUDGE STECKLER:  Okay.  And where were those facilities?   1 

 THE WITNESS:  In Chicago. 2 

 JUDGE STECKLER:  But they were in the Chicago land area, 3 

correct? 4 

 THE WITNESS:  Yes. 5 

 JUDGE STECKLER:  So that was within 710's jurisdiction, 6 

correct? 7 

 THE WITNESS:  And also 705.   8 

 JUDGE STECKLER:  Okay.  But neither one of those had 9 

jurisdiction in Virginia.  Is that correct?   10 

 THE WITNESS:  Yes, Your Honor, correct. 11 

 JUDGE STECKLER:  Did you know that to be a fact at the 12 

time you called 710 --  13 

 THE WITNESS:  They said they would notify the 14 

International and that's when I got the call from 822.  So I 15 

would assume they didn't have jurisdiction there because 822 16 

called and not 710.   17 

 JUDGE STECKLER:  Okay.  710 didn't say to you right off 18 

the bat, we don't have jurisdiction in Virginia. 19 

 THE WITNESS:  No, Your Honor.   20 

 JUDGE STECKLER:  And so are you saying that even if you 21 

had known that these employees were represented by ILA, you 22 

would have withdrawn recognition to give recognition to the 23 

Teamsters 710? 24 

 THE WITNESS:  Yes, Your Honor.   25 
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 JUDGE STECKLER:  Okay.  I just want to be clear on that 1 

point.  Mr. Fitzgerald, you may continue.   2 

 MR. FITZGERALD:  I have no further questions, Your 3 

Honor.   4 

 JUDGE STECKLER:  Ms. Eitzen? 5 

 MS. EITZEN:  No further questions.  Thank you.   6 

 JUDGE STECKLER:  Mr. Esders? 7 

 MR. ESDERS:  Nothing further. 8 

 JUDGE STECKLER:  Okay.  Mr. Connors --  9 

 THE WITNESS:  Yes, Your Honor.   10 

 JUDGE STECKLER:  -- you're about to be excused again as 11 

a witness but, even though you're excused this time, I don't 12 

know whether General Counsel will recall you in its rebuttal 13 

or not.  But you'll be hanging tight with us I'm sure.  In 14 

the meantime though, please don't discuss your testimony with 15 

anyone.   16 

 THE WITNESS:  Yes, Your Honor.   17 

 JUDGE STECKLER:  Thank you.   18 

(Witness excused.)  19 

 JUDGE STECKLER:  We'll go off the record for a couple of 20 

moments here.  21 

(Off the record from 4:58 p.m. to 5:08 p.m.) 22 

 JUDGE STECKLER:  Back on the record please.   23 

 Okay.  Mr. Fitzgerald, do you have news for us? 24 

 MR. FITZGERALD:  Yeah, Respondent rests subject to 25 
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rebuttal at this time.   1 

 JUDGE STECKLER:  Okay.  Ms. Eitzen, you'll have 2 

witnesses in the morning or Ms. Duvall? 3 

 MS. DUVALL:  Yeah, our next witness will be Marcus 4 

Hunter who got on line today under subpoena but, you know, so 5 

hopefully he'll return tomorrow morning under subpoena.  I 6 

believe you said we're starting at 10 a.m. 7 

 JUDGE STECKLER:  That is correct.   8 

 MR. FITZGERALD:  I can --  9 

 JUDGE STECKLER:  Go ahead, Mr. Fitzgerald.   10 

 MR. FITZGERALD:  I can work through Juanita who had 11 

contacted me about him earlier today.  So if you want me to 12 

do that for 10 a.m.  I can reach out.   13 

 MS. DUVALL:  Thank you.   14 

 JUDGE STECKLER:  I would appreciate it.  Anything else 15 

for this afternoon? 16 

 MS. EITZEN:  No, Your Honor.   17 

 MR. FITZGERALD:  No, thank you.   18 

 JUDGE STECKLER:  Mr. Esders? 19 

 MR. ESDERS:  Nothing here.   20 

 JUDGE STECKLER:  Okay.  Hearing nothing further, we're 21 

adjourned until 10 a.m. tomorrow morning.  Thank you so much 22 

for your time today.   23 

(Whereupon, at 5:09 p.m., the hearing in the above-entitled 24 

matter was continued, to resume on Tuesday, March 23, 2021, 25 
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at 10:00 a.m.) 1 
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